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CASES 

ARGUED   AND   DETERMINED 

IN    THE 

SUPREME  COURT  OF  ILLINOIS 


Asbury  F.  Fawsett 

V. 

The  National  Life  Ins.  Co.  of  the  United  States. 

Filed  at   Ottaiva  November  20,  1S80. 

1.  Assignment — whether  restrictive,  as  affecting  the  negotiability  of  a  bill  or 
note.  As  the  negotiability  of  a  bill  or  note  can  only  be  restricted  by  express 
restrictive  words,  the  words  "or  order"  need  not  be  inserted  in  full,  or  any 
indorsement,  to  give  the  bill  or  note  a  subsequent  negotiable  quality.  A 
direction  to  pay  to  a  particular  person  does  not  necessarily  import  that 
it  shall  not  be  paid  to  any  other  person  to  whom  he  may  indorse  it,  but  only 
that  it  shall  not  pass  without  his  indorsement. 

2.  Same — right  of  holder  filling  blank  indorsement  to  erase  the  same  and  make 
note  payable  to  himself.  The  payee  of  a  note  indorsed  the  same  in  blank, 
and  delivered  it  to  an  iusurance  company  in  which  he  was  a  stockholder, 
which  company  transferred  the  same  to  one  H,  who  filled  up  the  blank, 
making  the  note  payable  to  a  bank  for  collection  on  his  account,  and 
sent  the  same  to  the  bank  for  collection,  and  the  bank,  on  failing  to  collect 
the  note,  returned  it  to  H,  indorsed  "without  recourse  on  us,"  signed  by  the 
cashier:  Held,  that  H,  on  the  return  of  the  note,  had  the  right  to  strike  out 
the  indorsement  he  had  written  over  the  payee's  signature  and  fill  up  the 
indorsement  to  himself,  and  that  the  indorsement  to  the  bank  for  collection 
did  not  destroy  the  negotiable  quality  of  the  note. 

3.  Same — notice  of  payee's  right  by  character  of  indorsement.  Where  the 
payee  of  a  note  put  the  same  into  the  hands  of  another  indorsed  in  blank,  in 
which  condition  it  came  into  the  hands  of  H,  who  filled  up  the  indorsement, 
directing  its  payment  to  a  bank  for'  his  use,  and  the  same  was  returned 
uncollected,  indorsed  in  blank  by  the  bank  "without  recourse,"  and  H  after- 
wards sold  and  delivered  the  note  to  another,  who  had  no  actual  notice  of  any 
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Brief  for  the  Appellant. 

interest  the  payee  had  in  the  same,  it  was  held,  that  the  character  of  the 
indorsement  written  by  II  over  the  payee's  signature  afforded  no  notice  to  the 
purchaser  from  H  of  the  payee's  interest  in  the  note,  and  that  the  purchaser 
was  entitled  to  be  protected  as  an  innocent  holder. 

4.  Same — indorsement  construed.  An  indorsement  of  a  note  over  the  signa- 
ture of  the  payee  to  a  bank  for  collection  for  account  of  H,  is  an  indorsement 
for  the  benefit  of  H,  and  not  for  that  of  the  payee,  and  such  an  indorsement 
does  not  destroy  the  negotiability  of  the  note,  but  any  stranger  taking  an 
indorsement  from  the  bank  would  hold  the  same  for  the  use  of  H,  the  same 
as  the  bank. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Samuel  M.  Moore,  Judge,  presid- 
ing. 

Messrs.  Gardner  &  Schuyler,  for  the  appellant : 

Appellant  never  transferred  the  notes,  except  in  pledge  for 
certain  indebtedness  of  the  Globe  Insurance  Company,  which 
was  fully  paid,  and  the  notes  released  from  the  pledge  before 
Harding  ever  saw  them. 

The  assignment  of  negotiable  paper  is  a  matter  of  purely 
statutory  regulation,  and  can  only  be  accomplished,  to  vest 
the  legal  title  of  the  paper  in  the  assignee,  in  the  mode  pre- 
scribed by  the  statute.  Ryan  v.  May,  14  111.  49;  Fortier 
v.  Darst,  31  id.  212;  Badgley  et  al.  v.  Votrain,  6S  id.  25. 

The  payee  has  made  what  is  called  a  restrictive  indorsement. 
By  it  he  appoints  the  Bank  of  Monmouth  his  agent  for  the 
collection  of  the  note,  and  to  apply  the  proceeds  in  a  pre- 
scribed way.  The  bank  took  no  title  to  the  note,  except  for 
that  purpose,  had  no  interest  in  the  proceeds,  and  could  make 
no  disposition  of  them,  except  as  directed.  The  note  was 
not,  in  fact  or  law,  transferred.  Best  v.  Nohomis  National 
Bank,  76  111.  608;  Barker  v.  Prentiss,  6  Mass.  430;  Potter 
v.  Merchants'  Bank,  28  N.  Y.  641 ;  Reamer  v.  Bell,  79  Pa. 
St.  292;  Lawrence  v.  Farrell,  77  id.  460;  Rock  Co.  Bank 
v.  HolUster,  21  Minn.  385;  Merritt  v.  Duncan,  7  Heisk.  156; 
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Atkins  v.  Cobb,  56  Ga.  86;  Caldwell  v.  Evans,  5  Bush,  380; 
Payne  v.  Flournoy,  29  Ark.  500. 

An  indorsement  of  a  note  for  collection,  or  for  account  of 
another,  is  restrictive,  and  suspends  the  negotiability  of  the 
note  while  it  remains  upon  it.  Ancher  et  al.  v.  Bank  of  Eng- 
land, Doug.  637;  Sigourney  v.  Lloyd  et  al.  8  B.  &  C.  622; 
Same  v.  Same,  5  Biug.  525;  Snee  et  al.  v.  Prescott  et  al. 
1  Atkins,  245;  Truttal  et  al.  v.  Bavandore,  8  Taunt.  100; 
Blaine  et  al.  v.  Bourne  et  al.  11  R.  I.  119;  Sweeney  v.  Easter, 
1  Wall.  166;  Lee  v.  Chillicothe  Br.  Bank,  1  Bond,  387; 
Leary  v.  Blanchard,  48  Me.  269 ;  Cecil  Bank  v.  Farmers' 
Bank,  22  Md.  148;  Power  v.  Finnie,  4  Call,  411;  Brotvn 
v.  Jackson,  1  Wash.  C.  C.  512;  Best  v.  Nokomis  Nat.  Bank, 
76  111.  608;  Lock  v.  Leonard  Silk  Co.  37  Mich.  479. 

The  rule  is  well  settled  in  this  State  that  an  assignee  of  a 
promissory  note,  taking  it  by  an  equitable  title,  to  enforce 
which  he  has  to  resort  to  a  court  of  equity,  takes  it  with  all 
the  equities  and  infirmities  existing  against  it,  and  can 
claim  nothing  under  it  which  his  assignor  could  not  have 
claimed.  Olds  v.  C 'warnings,  31  111.  188;  Fortier  v.  Darst, 
31  id.  212;  Peck  v.  Bligh  et  al.  37  id.  317  ;  Walker  v.  Dement, 
42  id.  272;  Sumner  et  al.  v.  Waugh  et  al.  56  id.  531. 

Messrs.  Higgins,  Fueber  &  Cothran,  for  the  appellee: 
Harding,  being  in  the  lawful  possession  of  these  notes,  and 
the  same  being  indorsed  in  blank,  could  write  such  indorse- 
ment upon  the  note  as  he  thought  proper,  and  upon  the  return 
of  the  note  to  him  he  could  have  erased  what  he  had  written 
before  delivery  of  the  note  to  the  National  Bank  of  Mon- 
mouth, or  after  they  were  indorsed  back  to  him  by  the  cashier 
of  that  bank.  Brinckley  v.  Going,  Breese,  (2d  ed.)  366; 
Parks  v.  Broivn,  16  111.  454. 

If  an  indorser  comes  into  possession  of  a  bill  again,  after 
having  indorsed  it,  whether  for  value  or  for  collection,  he 
may  without  any  re-indorsement  recover.  Byles  on  Bills, 
221,  note  1;  Dugan  v.  United  States,  3  Wheat.  172;  Earbee 
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v.  Wolf,  9  Porter,  366;  Bond  v.  Storrs,  13  Conn.  412;  Wright 
v.  Allen,  16  Ind.  284;  Chautauque  County  Bank  v.  Davis, 
21  Wend.  584. 

The  payee,  or  indorser,  may  even  maintain  an  action  upon 
it  in  his  own  name  after  he  has  written  an  assignment  upon 
the  back  of  a  note,  because  he  still  owns  the  note  and  con- 
trols the  assignment.  Best  v.  Nokomis  National  Bank,  76  111. 
608. 

A  note  indorsed  for  collection,  and  afterwards  returned  to 
the  owner,  may  be  negotiated  by  him.  McLemore  v.  Hawk- 
ins, 46  Miss.  715;  Atkins  v.  Cobb,  56  Ga.  SQ. 

The  effect  of  an  indorsement  to  one  for  the  use  of  another, 
is  to  give  notice  of  the  rights  of  the  beneficiary  named  in  the 
indorsement,  and  protect  him  against  a  misappropriation. 
Hook  v.  Prout,  N.  Y.  Court  [of  Appeals,  October  14,  1879. 
Evans  v.  Cramlington,  5  Carthew,  affirmed  in  the  Exchequer 
Chamber,  2  Yentris,  309;  McConnell  v.  Hodsen,  2  Gilm.  640; 
Garvin  v.  Wiswell,  83  111.  215. 

Messrs.  Hutchinson  &  Luff,  also  for  the  appellee  : 

The  purchaser  of  commercial  paper  before  maturity,  for  a 
valuable  consideration,  without  knowledge  of  any  defect  of 
title,  and  in  good  faith,  holds  it  by  a  title  valid  against  the 
world.  Suspicion  of  a  defect  of  title,  or  gross  negligence, 
will  not  defeat  the  title  of  the  holder.  Johnson  v.  Way,  27 
Ohio  St.  374;  Shreeve  v.  Allen,  79  111.  553;  Comstock  v.  Han- 
nah, 76  id.  530;  Hamilton  v.  Marks,  63  Mo.  167;  Hotchkiss 
v.  National  Banks,  21  Wall.  354. 

These  indorsements  in  this  case  are  not  restrictive,  and  do 
not  restrain  the  negotiability  of  the  notes.  Buckley  v.  Jack- 
son, L.  R.  3  Exch.  135;  Harrow  v.  Stewart,  8  Moo.  P.  C.  267; 
Byles  on  Bills,  p.  157,  6th  ed. 

The  want  of  the  words  "  or  order,"  in  Fawsett's  indorsement, 
does  not  prevent  the  passing  of  the  title.  Edie  v.  East  India 
Co.  2  Burr.  1216 ;  Rev.  Stat,  ch.  98,  sees.  3,  4,  and  5. 
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A  note  indorsed  for  collection  and  afterwards  returned  to 
the  owner,  may  be  negotiated  by  him.  McLemore  v.  Hawkins, 
46  Miss.  715;  Atkins  v.  Cobb,  56  Ga.  86. 

Appellee  is  not  chargeable  with  notice,  if  any,  to  Nicker- 
son,  it  not  having  been  received  by  him  in  his  capacity  as 
director  of  appellee.  First  National  Bank  v.  Christopher, 
40  N.  J.  435. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

On  the  27th  day  of  August,  1872,  The  South  Chicago  Land 
and  Building  Association  executed  and  delivered  to  A.  F. 
Fawsett,  payable  to  his  order,  six  promissory  notes,  one  for 
$7375,  due  in  two  years,  and  five  for  $8125  each,  due  in  three, 
four,  five,  six  and  seven  years,  all  bearing  interest  at  eight 
per  cent,  payable  annually.  These  notes  were  secured  by  a 
trust  deed,  given  to  N.  S.  Smith,  on  certain  real  estate  in 
Cook  county. 

In  January,  1873,  Fawsett,  who  was  at  the  time  a  stock- 
holder in  the  Globe  Insurance  Company  of  Chicago,  pledged 
all  of  the  notes  to  the  First  National  Bank  of  Chicago,  as 
security  for  a  debt  which  the  bank  held  against  the  insurance 
company.  Fawsett,  at  the  time,  indorsed  the  notes  in  blank 
and  left  them  with  the  bank. 

In  February,  1873,  Fawsett  gave  an  order,  in  writing,  to 
the  cashier  of  the  bank,  to  deliver  the  notes  to  the  insurance 
company,  on  demand,  and  under  this  order  the  company  sub- 
sequently obtained  possession  of  the  notes. 

In  1874,  Geo.  F.  Harding  became  a  stockholder  in  the 
Globe  Insurance  Company,  and,  by  some  means,  obtained 
the  possession  of  the  notes.  On  the  back  of  the  note  due  in 
six  years,  and  on  the  back  of  the  one  due  in  seven  years, 
he  filled  up  the  blank  indorsement  of  Fawsett,  so  that  it  read 
as  follows : 

"Pay   to   the  Second   National   Bank    of  Monmouth,    for 

collection,    for  account  of  George  F.  Harding,  executor  of 

Abner  C.  Harding,  deceased.  A    -r,  -^  „ 

b)  A.  F.  Fawsett." 
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Subsequently,  the  Monmouth  bank  returned  the  notes  to 
Harding,  with  the  following  indorsement: 

"  Without  recourse  on  us. 

F.  W.  Hakding,  Cashier  Second  National  Bank." 
Harding  then  transferred   the   notes   to  the  First  National 
Bank  of  Chicago,  by  an  indorsement  as  follows: 

"George  F.  Harding,  executor  of  the  estate  of  Abner  C. 
Harding,  deceased." 

The  bank,  in  due  course  of  business,  sold  and  transferred 
the  notes  to  appellee,  for  a  valuable  consideration,  before  they 
were  due.  The  notes,  or  the  proceeds  thereof,  are  now 
claimed  by  the  original  payee,  Fawsett,  and  the  question  pre- 
sented by  the  record  is,  had  appellee,  at  the  time  it  purchased 
the  notes,  such  notice  of  Fawsett's  claim  or  title  as  would 
defeat  the  title  it  acquired  to  the  notes? 

It  is  not  pretended  that  appellee,  when  it  purchased  the 
notes,  had  actual  notice  that  appellant,  Fawsett,  had  any  title 
to  or  interest  in  them,  but  the  argument  is,  that  the  indorse- 
ment written  over  the  signature  of  Fawsett  is  restrictive; 
that  the  notes  were  not,  in  fact  or  in  law,  transferred  to  the 
Second  National  Bank  of  Monmouth;  that  "an  indorsement 
of  a  promissory  note,  for  collection  or  for  account  of  another, 
or  for  the  use  of  another,  is  restrictive,  and  suspends  the 
negotiability  of  the  note  while  it  remains  upon  it." 

It  is  conceded  that  Geo.  F.  Harding,  having  the  possession 
of  the  notes,  with  the  blank  indorsement  of  Fawsett,  the 
payee,  upon  them,  whether  he  obtained  the  possession  right- 
fully or  not,  might  have  sold  them  to  a  purchaser  for  value, 
and  such  purchaser  would  have  been  protected  in  his  pur- 
chase, unless,  before  the  purchase,  he  had  notice  of  the  title 
of  Fawsett. 

The  question  then  arises,  how  or  in  what  manner  the  pur- 
chaser was  affected  by  the  indorsement  written  over  the  sig- 
nature of  Fawsett  by  Harding,  which  was  in  these  words : 
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"  Pay  to  the  Second  National  Bank  of  Monmouth,  for 
collection,  for  account  of  George  F.  Harding,  executor  of  the 
estate  of  Abner  C.  Harding." 

As  there  is  no  pretense  that  appellee  had  any  other  or 
different  notice  of  appellant's  title  than  such  as  was  contained 
in  the  words  of  the  indorsement,  the  fact  that  the  words 
"or  order"  are  omitted  from  the  language  of  the  indorsement, 
is  of  no  importance. 

As  the  negotiability  of  a  bill  or  note  originally  transferra- 
ble,  can  only  be  restrained  by  express  restrictive  words,  the 
words  "or  order"  need  not  be  inserted  in  full,  or  any  indorse- 
ment, to  give  a  bill  a  subsequent  negotiable  quality.  Chitty 
on  Bills,  257. 

Story  on  Promissory  Notes,  sec.  142,  in  the  discussion  of 
the  reason  of  the  rule,  says:  "The  reason  is,  that  the  direc- 
tion to  pay  to  a  particular  person  does  not  necessarily  import 
that  it  shall  not  be  paid  to  any  other  person  to  whom  he  may 
indorse  it,  but  only  that  it  shall  not  pass  without  his  indorse- 
ment." 

It  will  be  observed  that  the  indorsement  to  the  Second 
National  Bank  of  Monmouth  wras  not  written  by  Fawsett. 
He  indorsed  the  notes  in  blank,  and  delivered  them  to  the 
Globe  Insurance  Company,  and  when  the  notes  came  into 
Harding's  hands  the  indorsement  of  Fawsett  was  general 
and  absolute.  So  far  as  he  was  concerned  he  placed  the 
note  in  the  market  without  any  restriction  whatever  in  regard 
to  its  negotiability.  "When  the  note  came  into  Harding's 
hands  he  could  have  transferred  the  title  by  a  delivery  to 
any  person  he  might  find  willing  to  buy.  He  had  the  power 
to  transfer  the  note  for  collection  by  a  restrictive  indorse- 
ment, if  he  saw  proper,  and  he  could  do  this  by  writing  an 
assignment  over  the  name  of  the  indorser,  Fawsett,  if  he  saw 
proper.  When  the  Monmouth  bank,  to  whom  Harding  had 
transferred  the  notes,  failed  to  collect,  and  returned  them  to 
Harding,  he  had  a  perfect  right  to  strike  out  the  indorsement 
2—97  III. 
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which  he  had  written,  and  fill  up  the  indorsement  to  himself. 
Bank  of  Utica  v.  Smith,  18  Johns.  238. 

By  what  means,  therefore,  the  relation  of  Fawsett  to  the 
notes  was  changed  by  the  assignment  Harding  wrote  over 
his  signature,  we  do  not  perceive;  nor  do  we'  see  that  the 
negotiability  of  the  instrument  was  changed,  so  long  as 
Harding,  when  the  notes  Avere  returned  to  him,  had  the  right 
to  erase  the  indorsement  and  restore  the  notes  to  the  same 
condition  they  were  in  before  the  indorsement  was  placed 
upon  them. 

But  conceding  that  the  indorsement  was,  in  one  sense, 
restrictive,  still  the  contract  of  indorsement  to  the  Monmouth 
bank  did  not  destroy  the  negotiable  character  of  the  notes. 
In  Story  on  Promissory  Notes,  sec.  143,  the  author  says : 
"It  is  not  perhaps  easy  an  all  cases  to  assert  what  language 
will  amount  to  a  restrictive  indorsement;  or,  in  other  words, 
what  language  is  sufficient  to  show  a  clear  intention  to  restrain 
the  general  negotiability  of  the  instrument,  or  the  general 
purposes  to  which  the  indorsement  might  otherwise  entitle 
the  indorsee  to  apply  it.  Where  the  indorsement  is,  'Pay  to 
A  B,  only,'  then  the  word  'only'  makes  it  clearly  restrictive, 
and  does  not  authorize  a  payment  or  indorsement  to  any 
other  party.  So  if  a  bill  should  be  indorsed,  'The  within 
to  be  credited  to  A  B,'  or  'Pay  the  within  to  A.  B  for  my 
use,'  or  '  Pay  the  within  to  A  B  for  the  use  of  C  D,'  it  would 
be  deemed  a  restrictive  indorsement  so  far  as  to  restrain  the 
negotiability,  except  for  the  very  purposes  indicated  in  the 
indorsement.  In  every  such  case,  therefore,  although  the 
bill  may  be  negotiated  by  the  indorsee,  yet  every  subsequent 
holder  must  receive  the  money  subject  to  the  original  desig- 
nated appropriation  thereof." 

The  same  author,  in  section  146,  says:  "Neither  wrill  an 
indorsement  to  A,  or  order  for  my  use,  restrain  its  negotia- 
bility, although  the  indorsee   must  take  it  subject  to  my  use." 

See  also  Story  on  Bills,  sec.  211;  Bayley  on  Bills,  ch.  5, 
sec.  1. 
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Under  the  indorsement  in  question  there  was  nothing  that 
even  tended  to  show  that  Fawsett,  the  indorser,  had  any 
interest  whatever  in  the  notes,  or  the  proceeds  when  they 
should  be  collected,  but  on  the  contrary,  from  the  indorsement 
it  appeared  that  he  had  parted  with  the  title  and  all  interest 
in  the  notes.  The  only  reasonable  construction  to  be  placed 
upon  the  language  used  in  the  indorsement  is,  that  Fawsett, 
the  payee,  had  transferred  the  notes  to  the  Monmouth  Bank 
for  collection,  not  for  himself,  but  for  the  benefit  of  Harding. 
This,  under  the  authorities  cited,  did  not  destroy  the  negotia- 
bility of  the  instrument,  but  whoever  should  purchase  would 
take  the  assignment  for  the  use  of  Harding.  For  instance, 
if  the  Monmouth  Bank  had  indorsed  the  notes  to  a  stranger, 
such  person  would  have  taken  them  for  the  benefit  of  Har- 
ding. But  when  the  notes  were  indorsed  by  the  Monmouth 
Bank  and  returned  to  Harding,  then  the  beneficial  interest 
and  legal  title  were  united  in  him,  and  any  person  who  might 
purchase  from  him,  and  receive  the  notes  indorsed,  is  entitled 
to  protection -as  an  innocent  purchaser  of  commercial  paper. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  Daly  et  al. 

v. 

St.  Patrick's  Catholic  Church. 

Filed  at   Ottawa  November  SO,  1880. 

Reference  to  master — necessary  when  a  long  account  is  to  be  stated.  When 
there  is  an  account  to  be  stated,  which  account  is  lengthy,  consisting  of  very 
many  small  items,  amounting  in  all  to  $30,000,  and  covering  a  period  of 
thirteen  years,  and  the  evidence  is  voluminous  and  conflicting,  the  cause 
should  be  referred  to  a  master  to  state  the  same,  and   it  is  error  not  to  do  so. 

Appeal  from  the  Circuit  Court  of  Whiteside  county. 
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Messrs.  Bennett  &  Green,  for  the  appellants. 

Mr.  J.  E.  McPherran,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

For  a  number  of  years  St.  Patrick's  Catholic  Church,  at 
Sterling,  had  been  organized,  was  incorporated,  and  belonged 
to  the  diocese  of  Chicago,  which  is  presided  over  by  a  bishop. 
He,  according  to  the  usages  of  the  church  organization,  sta- 
tions or  locates  priests  in  the  several  parishes  or  congregations 
within  his  jurisdiction.  About  the  3d  of  July,  1863,  the 
bishop  appointed  the  Rev.  John  Daly  to  this  parish,  and  he 
entered  upon  and  continued  to  perform  the  duties  of  a  priest 
of  that  church  until  about  the  month  of  May,  1876.  Previous 
to  1863,  the  people  composing  the  church  at  Sterling  had 
contracted  for  the  purchase  of  lots  8  and  10,  in  block  12, 
west  of  Broadway,  and  had  commenced  the  erection  of  a 
church  edifice  and  a  parsonage.  There  remained  due  of  the 
purchase  money  on  these  lots  the  sum  of  $150  at  the  time 
Daly  was  placed  over  the  congregation,  arid  Hugh  Wallace, 
the  vendor,  still  held  the  title. 

Daly  made  collections,  paid  the  balance  of  the  purchase 
money,  and  had  the  lots  conveyed  to  him,  and  he  subsequently 
conveyed  to  the  bishop — who,  under  the  statute,  is  a  corpo- 
ration sole — and  was  authorized  to  receive  the  conveyance 
and  hold  the  title.  Subsequently,  Daly  purchased  lots  1,  2, 
3  and  7,  in  block  12,  and  lots  10  and  11  in  block  11.  These 
lots  were  paid  for,  and  conveyances  were  made  to  Daly;  and 
he  claims  the  money  so  used  was  his  own,  but  the  church 
claims  the  money  so  employed  belonged  to  it. 

Buildings  were  erected  on  a  portion  of  these  lots,  and  there 
is  the  same  dispute  as  to  whether  the  money  paid  for  their 
erection  belonged  to  Daly  or  the  church.  The  church  claims 
all  of  these  lots  and  buildings,  but  Daly  claims  the  purchase 
was  made,  and  the  buildings  erected,  with  his  private  means, 
and  that  they  were  purchased  for  his  own  use,  and  they  are 
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his  own  individual  and  private  property,  and  the  church  has 
no  just  claim  to  them. 

It  is  claimed  that  the  church  has  always,  since  the  purchase, 
been  in  possession  of  all  of  the  lots  except  10  and  11,  in 
block  11,  and  7,  in  block  12,  which  are  conceded  to  be  in  the 
possession  of  Daly.  It  appears  that  he  mortgaged,  or  encum- 
bered by  deed  of  trust,  lots  1  and  2,  in  block  12,  to  secure  the 
payment  of  about  $7400,  before  he  conveyed  them  to  the 
bishop.  The  indebtedness  thus  secured  appears  to  have  been 
owing  to  a  number  of  persons.  The  deed  of  trust  was  made 
to  one  McCune.  It  is  charged  that  these  debts  are  fictitious 
and  fraudulent.  It  is  charged  that  Daly  secretly  conveyed 
the  title  to  lots  10  and  11  and  lots  3  and  7  to  one  Henry 
without  consideration,  and  Henry  at  the  time  knew  the  church 
was  the  equitable  owner  of  the  property. 

This  suit  was  instituted  by  the  church  to  enforce  its  claim  as 
set  forth.  Daly,  Henry,  and  all  persons  appearing  as  holders 
of  liens  or  other  interests,  were  made  parties  defendant.  A  por- 
tion of  the  defendants  were  defaulted,  and  others  answered.  A 
cross-bill  was  filed  by  Daly  and  his  mother,  to  which  answers 
were  filed,  and  a  large  amount  of  evidence  was  taken  and 
heard.  On  a  hearing,  the  circuit  court  found  and  decreed 
that  the  title  of  the  church  to  lots  1  and  2,  in  block  12,  was 
free  and  clear  from  all  incumbrance,  and  the  church  was  the 
rightful  owner  of  lots  3  and  7  in  the  same  block,  and  the 
deed  of  trust  to  Henry  was  fraudulent,  and  was  decreed  can- 
celled ;  that  the  deed  from  him  to  Johnson  was  taken  with 
notice  of  the  fraud;  that  McCune  release  the  trust  deed  of 
record  which  he  held;  that  Johnson  convey  lots  3  and  7  to 
complainant;  that  complainant  be  allowed  to  redeem  lot  7  in 
block  12  from  the  sale  under  Rhaly's  execution;  that  lots  10 
and  11,  in  block  11,  were  free  from  all  claim  of  appellant. 

Daly  appeals,  and  asks  a  reversal. 

The  complainant  attempted  to  prove  that  the  money  of  the 
church  was  used  to  pay  for  these  lots,  by  proof  to  falsify 
Daly's  accounts  of  the  receipts  of  money  for  the  church,  for 
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the  whole  period  of  the  thirteen  years  he  was  in  charge  of 
the  affairs  of  the  church;  that  he  was  poor  and  destitute  of 
means  when  he  went  to  Sterling,  and  had  no  other  source 
from  which  to  derive  the  means  of  purchasing  and  paying  for 
these  lots  but  his  salary,  or  perquisites  received  as  priest  in 
charge  of  the  church.  On  this  question,  there  is  in  the  record 
a  large  amount  of  evidence,  by  no  means  harmonious  or 
entirely  satisfactory.  His  accounts  are  lengthy,  consisting  of 
items,  small  in  amount,  and  aggregating,  for  the  whole  period, 
over  §30,000,  including  items  of  receipts  and  expenditures 
through  the  entire  period. 

It  can  not  be  expected,  nor  can  it  be  required  of  us,  to  take 
this  vast  amount  of  evidence  and  state  an  account  between 
the  parties.  It  is  impracticable,  even  if  time  would  permit. 
A  reference  should  have  been  made  to  a  master  to  state  an 
account.  We  have  repeatedly  held  that  we  will  not  in  such 
cases  perform  that  labor,  if  permitted  by  the  rules  of  practice. 
We  will,  in  such  cases,  reverse  and  remand  the  cause,  that  an 
account  may  be  stated  by  the  master.  See  Patten  v.  Patten, 
75  111.  446;  Moss  v.  McCall,  id.  191;  Riner  v.  Touslee,  62  id. 
266,  and  Sallee  v.  Morgan,  67  id.  376.  We  perceive  nothing 
in  this  case  to  take  it  out  of  the  rule. 

We  have  examined  the  evidence  sufficiently  to  see  that  the 
usages  of  the  church  are  not  very  definitely  proved  as  to  what 
appellant  is  entitled  to  retain  from  the  funds  which  come  into 
his  hands  as  the  priest  in  charge.  Nor  does  the  testimony  of 
the  bishop  very  clearly  specify  the  lots  in  reference  to  which 
the  admission  was  made,  on  the  ground  of  his  understanding, 
or  inference  that  all  of  the  lots  were  included  in  the  admis- 
sion made  by  Daly.  But  on  another  trial,  fuller  evidence 
may,  and  probably  will,  be  given. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  that  it  be  referred  to  a  master  to 
state  an  account,  and  that  each  party  may,  if  desired,  intro- 
duce further  proof  as  to  the  usages  of  the  church,  and   as  to 

other  questions  in  the  case.  -p.  7 

*  Decree  reversed. 
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John  Crozier  et  al. 

v. 
Peter  C.  Hoyt  et  al. 

Filed  at  Ottawa  November  20,  1S80. 

1.  Will — life  estate  with  power  of  sale — as  to  the  extent  of  the  power.  A 
testator  provided  in  his  will  as  follows:  "I  will  that  my  wife  have  the  entire 
control  of  my  personal  and  real  estate,  of  whatsoever  kind  or  nature  or 
wheresoever  situated,  after  the  payment  of  my  debts,  so  long  as  she  shall 
live,  for  her  support  and  maintenance  in  such  a  manner  as  her  situation  in 
life  requires."  The  remainder,  after  the  termination  of  the  life  estate  of  the 
testator's  wife,  in  certain  real  estate  described,  was  given  to  Roberts,  a  son- 
in-law  of  the  testator's  wife,  the  clause  so  disposing  of  such  remainder  con- 
cluding thus:  "in  consideration  that  he  take  good  care  of  my  wife  and  treat 
her  kindly,  should  she  call  on  him  to  do  so,  and  should  she  choose  to  live 
with  him  and  her  daughter, — it  being  understood  that  he  and  his  wife  treat 
my  wife  as  becomes  a  son  and  daughter."  The  succeeding  clause  gave  cer- 
tain described  real  estate  to  Crozier,  the  nephew  of  the  testator,  and  then 
follows  this  provision:  "All  the  rest  of  my  estate,  real  and  personal,  after  the 
termination  of  the  life  estate  of  my  wife,  I  give  to  my  heirs  at  law."  *  * 
A  further  clause  provided:  "I  hereby  give  to  my  wife  full  power  to  sell  all 
my  personal  estate  and  all  my  real  estate,  except  the  lands  willed  to  Crozier 
and  Roberts,  aforesaid,  should  it  be  necessary  for  her  so  to  do  for  her  mainte- 
nance and  support, — it  being  understood  that  she  is  not  to  waste  any  prop- 
erty;  but  I  want  to  give  her  full  power  so  as  to  support  herself  well.  And, 
should  she  choose  to  help  her  other  daughter,  if  she  should  become  a  widow, 
or  help  her  said  daughter  or  her  children,  she  has  full  power  to  do  so  before 
the  heirs  aforesaid  take  their  remainders — hereby  giving  my  wife  full  power 
to  sell  any  of  the  property  aforesaid  and  give  good  title  to  the  same,  either, 
at  public  or  private  sale,  using  her  own  judgment  as  to  which  shall  bring 
the  greatest  amount  of  money."  The  testator  had  neither  children  nor 
descendants  of  children.  After  his  death  his  widow  sold  and  conveyed  all 
the  real  estate.  Upon  bill  filed  by  the  heirs  at  law  of  the  testator  to  vacate 
such  sale  for  the  want  of  power  to  make  it,  it  was  held,  the  exercise  of  the 
power  of  sale  and  conveyance  was  entirely  within  the  discretion  of  the 
widow  of  the  testator,  and,  in  the  absence  of  fraud  or  collusion,  was  not  sub- 
ject to  review  or  control  by  a  court  of  equity. 

2.  Nor  was  the  power  to  sell  and  convey  to  be  limited  in  its  exercise  by 
the  necessity  for  the  maintenance  and  support  of  the  testator's  widow, — but 
the  power  was  given  for  all  the  purposes  mentioned — to  "  help  her  other 
daughter,  if  she  should  become  a  widow,  or  help  her  said  daughter  or  her  chil- 
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dren,"  if  she  should  choose  to  do  so,  as  well  as  to  provide  for  her  own  main- 
tenance and  support.  The  power  to  help  her  daughter  was  not  to  be 
considered  as  restricted  to  the  proceeds  of  the  life  estate  of  the  widow,  but 
extended  to  the  whole  estate,  or  to  such  part  of  it  as  she  might  choose  to 
devote  to  such  purpose,  excluding  only  the  real  estate  specifically  devised. 

3.  There  were  two  daughters  of  the  testator's  widow,  and  by  the  words 
"other  daughter,"  used  in  the  will,  it  is  held,  the  testator  meant  the  daughter 
other  than  the  one  married  to  Roberts,  who  had  been  previously  mentioned, — 
and  by  "said  daughter"  he  meant  Mrs.  Roberts.  But  even  a  different  con- 
struction, holding  the  "said  daughter"  to  mean  "other  daughter,"  would  not 
militate  against  the  discretionary  power  to  sell  and  convey  for  the  purposes 
mentioned,  but  would  add  to  the  contingencies  in  which  that  power  might  be 
exercised. 

4.  Same — application  of  proceeds  of  sale — duty  of  purchaser.  The  doctrine 
applicable  to  cases  where  it  is  held  the  purchaser  is  bound  to  see  to  the 
application  of  the  purchase  money,  is  not  relevant  to  the  case  of  a  sale  such 
as  was  authorized  by  the  will  mentioned.  The  question  in  such  case  is 
purely  one  of  power.  The  wife-  having  the  power  to  sell  and  convey  to  help 
her  daughters,  they,  and  not  the  heirs  at  law,  were  interested  in  the  applica- 
tion of  the  purchase  money. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Appellants  exhibited  their  bill  in  equity  against  appellees, 
and  Jesse  R.  Eastburn  and  Richard  Roberts,  in  the  court 
below,  alleging  that  one  James  Crozier,  who  died  testate  on 
the  17th  of  June,  1869,  seized  and  possessed  of  a  large 
amount  of  real  and  personal  estate,  by  his  last  will  and  testa- 
ment directed,  first,  that  all  his  debts  and  funeral  expenses 
be  paid;  second,  he  devised  and  bequeathed  to  his  wife,  Ann 
Crozier,  the  entire  control  of  his  personal  and  real  estate,  so 
long  as  she  should  live,  for  her  maintenance  and  support; 
third,  he  devised  to  Richard  Roberts,  the  son-in-law  of  his 
wife,  the  remainder  in  certain  specifically  described  real  estate 
after  the  termination  of  his  wife's  life  estate  therein,  which 
is  expressed  to  be  upon  the  consideration  that  said  Roberts 
take  good  care  of  the  said  wife  of  the  testator,  and  treat  her 
kindly,  should  she  call  on  him  to  do  so,  and  should  she 
choose  to  live  with  him  and  her  daughter;  fourth,  he  devised 
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to  his  nephew,  Thomas  Crozier,  certain  specifically  described 
lands;  fifth,  he  devised  and  bequeathed  all  the  residue  of  his 
estate,  real  and  personal,  after  the  termination  of  the  life 
estate  of  said  wife  therein,  to  his  heirs  at  law;  sixth,  he  gave 
to  his  said  wife  full  power  to  sell  all  his  real  and  personal 
estate,  except  that  devised  to  Roberts  and  Crozier,  if  it 
should  be  necessary  for  her  so  to  do  for  her  support  and 
maintenance, — it  being  also  expressed  therein  that  she  was 
not  to  waste  said  property,  but  to  give  her  full  power  to 
support  herself  well,  and  if  she  should  choose  to  help  her 
other  daughter,  if  she  should  become  a  widow,  or  to  help  her 
said  daughter  or  her  children,  she  thereby  had  full  power  to 
do  so  before  the  heirs,  aforesaid,  took  the  remainder.  And 
power  was  expressly,  thereby,  given  her  to  sell  and  convey 
any  of  said  property,  either  at  public  or  private  sale,  as  she 
might  think  best;  seventh,  he  appointed  his  said  wife  execu- 
trix, etc. 

It  is  further  alleged  that  the  will  was  duly  probated,  etc., 
estate  settled  up,  etc.;  that  said  Ann  did  choose  to  go  and 
live  with  said  Roberts,  after  death  of  said  James,  and  she 
continued  to  live  with  them  until  her  death;  that  the  land 
so  willed  to  Roberts,  on  said  condition,  was  a  good  farm, 
well  improved,  and  of  the  value  of  §5000;  that  the  rents  and 
profits  thereof,  together  with  the  rents  and  profits  of  the 
town  property  conveyed  to  appellees,  Hoyt,  Watson  and  Stand- 
ish,  were  more  than  sufficient  to  support  and  maintain  the 
said  Ann,  in  accordance  with  the  direction  of  said  will,  and 
it  was  unnecessary  to  sell  any  part  of  the  real  or  personal 
estate  for  her  support;  that  her  other  daughter,  who  was  the 
Avife  of  Jesse  Romine,  did  not  become  a  widow,  nor  did  the 
said  Ann  help  her  or  her  children,  as  was  provided  in  the 
sixth  clause  of  said  will,  and  so  it  was  not  necessary  to  sell  any 
part  of  said  property ;  that  appellants  well  hoped  that  said 
Ann  would  faithfully  keep  and  preserve  said  estate,  as  she 
was  in  duty  bound  to  do,  that  they  might  receive  their  resi- 
duary interests  therein,  but  said  Ann  wholly  disregarded  her 
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trust,  and  without  authority  of  law,  has  sold  or  pretended  to 
sell  and  convey  away,  the  whole  of  said  real  estate  and  the 
balance  of  the  personal  property,  so  that  if  the  intentions  of 
the  said  Ann  are  to  be  fully  carried  out,  there  would  be 
nothing  left  of  said  estate;  that  on  the  3d  of  September, 
1874,  said  Ann  conveyed  to  Jesse  R.  Eastburn  certain  of 
said  real  estate,  which  is  described;  that  on  the  20th  day  of 
March,  1875,  said  Ann  conveyed  certain  other  of  said  real 
estate,  which  is  described,  for  the  consideration  expressed  in 
the  deed  of  $550;  that  on  the  18th  day  of  May,  1877,  said 
Ann  conveyed  to  Richard  Roberts  certain  other  of  said  real 
estate,  which  is  described  ;  that  on  the  22d  day  of  Septem- 
ber. 1877,  said  Ann  conveyed  certain  other  of  said  real 
estate,  which  is  described,  to  appellee  Lorenzo  Watson  ;  that 
on  the  13th  of  October,'  1877,  said  Ann  conveyed  certain 
other  of  said  real  estate,  which  is  described,  to  appellee 
Fredonia  Standish,  for  the  consideration  expressed  in  the 
deed  of  $1500;  and  that  on  the  16th  of  September,  1879, 
said  Ann  conveyed  certain  other  of  said  real  estate  to  said 
Richard  Roberts. 

It  is  further  alleged,  that  the  property  so  deeded  to 
appellees,  Hoyt,  Watson  and  Standish,  was  improved  prop- 
erty at  the  time  of  the  death  of  James  Crozier,  and  that  the 
yearly  rental  value  of  such  was  and  is  $200,  making,  in  all, 
$600,  for  the  support  of  the  said  Ann;  that  said  sales  are  void, 
because  said  Ann  did  not  have  absolute  and  unlimited,  but 
only  a  limited  power  to  sell  such  parts  as  should  be  necessary 
for  support  and  maintenance,  as  expressed  in  said  will;  that 
each  and  every  one  of  said  sales  was  made  at  the  instance  of 
Richard  Roberts,  and  that  what  of  purchase  money  was  paid 
thereon  was  paid  to  him,  and  was  by  him  squandered  and 
wasted,  so  that  said  Roberts  is  now  wholly  insolvent,  having 
spent,  wasted  and  squandered,  not  only  the  money  so  received, 
but  cut  and  destroyed  the  timber  on  the  land  so  conveyed  to 
him,  etc. ;  that  all  of  said  grantees  took  their  respective  convey- 
ances and  made  their  purchases  with  full  knowledge  of  the 
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rights  of  appellants  under  said  will;  that  they  were  each  in 
duty  bound  to  know  what  title  or  interest  said  Ann  could 
convey,  and  to  know  that  each  and  every  one  of  the  provis- 
ions of  said  will  is  to  be  strictly  carried  out,  not  only  on 
behalf  of  said  Ann,  but  also  on  behalf  of  appellants;  that 
said  Ann  resided  with  said  Roberts,  and  therefore  it  became 
and  was  unnecessary  to  sell  any  portion  of  said  real  estate 
for  her  support,  as  the  value  of  the  land  or  farm,  as  well  as 
the  rents,  etc.,  were  amply  sufficient  for  her  support,  as  pro- 
vided in  said  will. 

It  is  further  alleged,  that  each  of  the  said  grantees  took 
possession  of  their  respective  purchases  immediately  after 
said  purchase,  and  still  hold  and  enjoy  the  same,  and  refuse 
to  deliver  up  said  estate  to  said  appellants;  that  said  deeds 
are  a  cloud  upon  appellants'  title,  etc.;  that,  said  Ann 
departed  this  life  January  16,  1880. 

The  prayer  is,  that  the  said  deeds  of  the  said  Ann  to  the 
appellees  and  the  other  defendants,  be  declared  of  no 
effect,  and  that  they,  and  those  claiming  under  them,  take 
nothing  by  their  respective  deeds,  etc. 

A  copy  of  the  will  of  James  Crozier  is  annexed  as  an 
exhibit. 

There  was  a  general  demurrer  by  Hoyt  alone,  a  general 
demurrer  by  Watson  and  Standish  jointly,  and  a  general 
demurrer  by  Roberts  and  Eastburn  jointly.  The  court  over- 
ruled the  demurrer  as  to  Roberts  and  Eastburn,  but  sustained 
the  demurrer  as  to  appellees,  Hoyt,  Watson  and  Standish, 
and  decreed  that  as  to  them  the  bill  be  dismissed,  and  that 
appellants  pay  the  costs.  From  this  decree  the  present  appeal 
is  prosecuted. 

Mr.  George  B.  Joixer,  for  the  appellants. 
Mr.  Robert  Doyle,  for  the  appellees. 
Mr.  E.  M.  Aemos,  for  the  appellee  Hoyt. 
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Mr.  Justice    Scholfield   delivered  the  opinion   of  the 

Court : 

The  several  clauses  of  the  last  will  and  testament  of  James 
Crozier,  deceased,  supposed  to  have  a  bearing  upon  the  pres- 
ent controversy;  will  be  first  noticed  in  the  order  of  their 
occurrence. 

The  second  clause  is:  "I  will  that  my  beloved  wife  have 
the  entire  control  of  my  personal  and  real  estate,  of  what- 
ever kind  or  nature  soever  or  wheresoever  situated,  after  the 
payment  of  my  debts  as  aforesaid,  so  long  as  she  shall  live,  for 
her  support  and  maintenance  in  such  a  manner  as  her  situation 
in  life  requires." 

By  the  third  clause  the  remainder,  after  the  termination  of 
the  life  estate  of  the  testator's  wife,  in  certain  real  estate 
therein  described,  is  given  to  Richard  Roberts,  the  son-in- 
law  of  the  testator's  wife,  and  the  clause  concludes  in  these 
words : 

"On  consideration  that  he  take  good  care  of  my  beloved 
wife  and  treat  her  kindly,  should  she  call  on  him  to  do  so, 
and  should  she  choose  to  live  with  him  and  her  daughter — it 
being  understood  that  he  and  his  wife  treat  my  beloved  wife 
as  becomes  a  son  and  daughter." 

By  the  fourth  clause,  certain  described  real  estate  is  given 
to  Thomas  Crozier,  the  nephew  of  the  testator. 

The  fifth  clause  then  follows,  thus:  "All  the  rest  of  my 
estate,  real  and  personal,  after  the  termination  of  the  life 
estate  of  my  wife,  I  give  to  my  heirs-at-law,  in  such  shares 
and  to  such  persons  as  by  the  statute  of  Illinois,  at  this  time, 
is  provided." 

The  sixth  clause  is  as  follows:  "I  hereby  give  to  my  wife 
full  power  to  sell  all  my  personal  estate  and  all  my  real  estate, 
except  the  lands  willed  to  T.  Crozier  and  Richard  Roberts, 
aforesaid,  should  it  be  necessary  for  her  so  to  do  for  her  main- 
tenance and  support — it  being  understood  that  she  is  not  to 
waste  any  property;  but  I  want  to  give  her  full  power  so  as  to 
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support  herself  well.  And,  should  she  choose  to  help  her 
other  daughter,  if  she  should  become  a  widow,  or  help  her  said 
daughter  or  her  children,  she  has  full  power  to  do  so  before 
the  heirs  aforesaid  take  their  remainders — hereby  giving  my 
wife  full  power  to  sell  any  of  the  property  aforesaid  and  give 
good  title  to  the  same,  either  at  public  or  private  sale,  using 
her  own  judgment  as  to  which  shall  bring  the  greatest  amount 
of  money. " 

It  seems  quite  clear  what  must  have  been  in  the  mind  of 
the  testator;  and  there  is  no  arbitrary  rule  of  law  to  be 
invoked  which  forbids  that  the  scheme  he  intended  shall  be 
carried  out. 

The  case  shows  that  the  testator  had  neither  children  nor 
descendants  of  children.  There  was  none  except  his  wife 
who  stood  in  such  relation  towards  him  as  is  ordinarily 
regarded  as  constituting  a  strong  claim  to  his  bounty.  Very 
naturally  in  this  state  of  case,  the  first  and  paramount  object 
of  his  anxiety  were  the  comfort  and  happiness  of  his  wife. 
Next  to  these  and  subordinate  to  her  interests,  he  designated 
her  son-in-law  and  his  nephew  as  objects  of  his  bounty. 
These  are  all  whom  he  deemed  it  important  to  remember  by 
name,  and  plainly,  all  whom  he  was  specially  anxious  to  pro- 
vide for.  The  wife  must,  in  the  first  instance,  have  the  entire 
control  of  all  his  estate  during  her  life  ;  and,  except  that  spe- 
cifically devised,  she  is  empowered  to  sell  and  convey  any  and 
all  of  it  for  either  of  these  purposes  :  1st.  For  her  neces- 
sary maintenance  and  support.  2d.  "  To  help  her  other  daugh- 
ter if  she  should  become  a  widow."  3d.  To  "  help  her  said 
daughter  or  her  children."  And  she  has  full  power,  by  the 
express  language  of  the  will,  to  make  such  sale  and  conveyance 
before  the  testator's  heirs  at  law  take  their  remainders.  In 
other  words,  they  take  the  remainder  burdened  with  the  discre- 
tionary power  in  her  to  sell  and  convey  the  real  estate  for  either 
of  these  purposes.  We  think  it  clear  that  by  the  words  "  other 
daughter,"  the  testator  meant  the  daughter  of  his  wife,  other 
than  the  one  married  to  Roberts,  of  whom  he  had  previously 
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been  speaking,  and  that  by  "  said  daughter"  he  meant  Mrs. 
Roberts.  This  gives  full  effect  to  all  the  words  employed,  and 
any  other  construction  will  not.  But,  even  if  "said  daugh- 
ter" be  held  to  mean  "other  daughter,"  the  practical  effect, 
so  far  as  concerns  the  present  case,  will  be  precisely  the  same. 
In  that  event,  there  were  two  contingencies  in  which  the  tes- 
tator's wife  was  authorized  to  sell  and  convey  the  property  to 
help  her  "  other  daughter  "—namely,  first,  in  case  she  should 
become  a  widow,  and  secondly  in  case  the  testator's  wife  should 
choose  to  help  her  and  her  children.  The  exercise  of  the 
power  of  sale  and  conveyance,  under  any  construction  of  this 
language,  is  left  discretionary  with  the  testator's  wife.  And 
she  is,  moreover,  further  expressly  vested  with  the  discretion 
to  sell  either  at  public  or  private  sale5  using  her  own  judg- 
ment as  to  which  would  bring  the  greatest  amount  of  money. 
But  counsel  insist  the  power  to  sell  and  convey  were  only 
to  be  exercised  in  case  it  should  become  necessary  for  the 
maintenance  and  support  of  the  testator's  wife.  To  so  hold 
is  entirely  to  disregard  the  language  of  the  testator.  He 
says :  "  I  want  to  give  her  full  power  so  as  to  support 
herself  well ;  and  should  she  choose  to  help  her  other  daughter 
— if  she  should  become  a  widow — or  help  her  said  daughter, 
or  her  children,  she  has  full  power  to  do  so  before  the  heirs 
aforesaid  take  their  remainder."  This  could  not  mean  that 
she  should  have  full  power  to  help  them  from  the  proceeds  of 
her  life  estate,  for  the  heirs  have  nothing  to  do  with  that, 
their  interest  being  expressly  limited  by  the  will  to  the 
remainder  in  the  real  estate  after  the  termination  of  her  life 
estate  therein,  and  the  use  of  all  the  property  during  life  had, 
in  the  most  unqualified  manner,  been  previously  given  her 
for  her  own  maintenance  and  support.  But  the  concluding 
clause  of  the  sentence  shows,  beyond  question,  that  the  pow- 
er to  sell  and  convey  was  for  all  the  purposes  previously  men- 
tioned. It  is,  "  hereby  giving  my  wife  full  power  to  sell  any 
of  the  property  aforesaid  and  give  good  title  to  the  same," 
etc.,  etc.     This  follows  immediately  and  as  an  addition  to  the 
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clause  which  gives  authority  to  help  her  daughters,  and  pro- 
vides the  way  by  which  the  needed  means  are  to  be  obtained. 

But  counsel  lay  much  stress  upon  a  preceding  injunction 
on  the  testator's  wife,  in  the  same  clause  of  the  will,  that,  "  it 
being  understood  that  she  is  not  to  waste  any  property,"  etc., 
and  contend  that,  by  this  it  is  clear  the  power  of  sale  was  to 
be  exercised  only  in  case  of  absolute  necessity  for  the  main- 
tenance and  support  of  the" testator's  wife. 

Ordinarily,  a  trust  will  not  be  implied  if  such  a  construc- 
tion of  the  precatory  words  would  render  them  repugnant  to, 
or  inconsistent  with,  other  parts  of  the  same  instrument. 
Perry  on  Trusts,  (1st    ed.)  8S,  §  115. 

And  Ave  have  just  seen  that  to  limit  the  right  to  sell  and 
convey,  here,  to  the  maintenance  and  support  of  the  testator's 
wife,  would  be  repugnant  to  and  inconsistent  with  the  lan- 
guage giving  the  wife  power  to  help  her  daughters. 

But  this  language  may  have  full  effect  without,  in  the  least, 
affecting  the  validity  of  the  sale  involved  in  the  present 
inquiry.  The  testator  did  not  wish  his  estate  wasted,  but  he 
gave  his  wife  power  to  sell  and  convey  it  to  help  her  daughters. 

It  does  not  appear  that  it  was  wasted  and  that  the  sale  and 
conveyance  were  not  in  good  faith  within  the  discretion  of  the 
power.  Where,  as  in  this  will,  a  discretionary  power  is  con- 
ferred, and  the  power  is  exercised  in  good  faith  and  without 
fraud  or  collusion,  a  court  of  equity  will  not  review  or  con- 
trol it.  Perry  on  Trusts,  (1st  ed.)  §  511 ;  Hill  on  Trustees, 
(4th  Am.  ed.)'  760. 

The  doctrine  applicable  to  cases  where  it  is  held  the  pur- 
chaser is  bound  to  see  to  the  application  of  the  purchase 
money,  is  not  relevant  here.  The  question  is  purely  one  of 
power.  If  the  wife  had  the  power  to  sell  and  convey,  to  help 
her  daughters,  then  they,and  not  these  appellants,  were  inter- 
ested in  the  application  of  the  purchase  money. 

We  think,  in  the  absence  of  fraud  and  collusion,  which  are 
not  charged  in  the  bill,  the  wife  was  empowered  to  sell   and 
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convey,  and  the    purchasers  are  entitled   to   protection  under 
her  deeds. 

The  demurrer  was,  therefore,  properly  sustained,  and   the 
decree  below  will  be  affirmed. 

Decree  affirmed. 


Frank  Parker 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1880. 

1.  Criminal  law — -forgery,  and  having  forged  note  with  intent  to  pass  the 
same,  are  distinct  felonies.  The  forgei^y  of  a  note  with  intent  to  defraud  is  a 
punishable  felony,  although  the  defendant  may  not  be  able  to  utter  it.  and 
the  possession  of  a  note  knowing  it  to  be  forged,  and  passing  it  with  intent 
to  deceive  and  defraud,  is  a  separate  and  distinct  felony,  also  punishable. 

2.  Same — joinder  of  two  offences  in  same  indictment.  The  charge  of  two  dif- 
ferent crimes,  which  are  of  the  same  nature,  may  be  embraced  in  different 
counts  of  the  same  indictment.  Thus,  a  count  in  an  indictment  charging  the 
defendant  with  uttering  and  passing  as  true,  to  C.  D.,  a  false  and  forged  coun- 
terfeit note,  purporting  to  have  been  made  by  A.  B.,  for  the  payment  of  a 
sum  of  money  to  the  defendant,  knowing  the  same  to  have  been  false  and 
forged,  with  intent  to  defraud  the  said  C.  D.,  may  be  joined  to  a  count  charg- 
ing the  defendant  with  the  forgery  of  the  same  note  with  intent  to  defraud 
the  said  C.  D. 

3.  Same — separate  conviction  on  different  counts.  While  it  is  regular  to  join 
a  count  for  forging,  and  a  count  for  passing  the  same  instrument,  in  the  same 
indictment,  it  is  not  allowable  to  have  a  separate  conviction  and  judgment 
under  each  count.  There  can  be  only  one  judgment  where  the  one  offence 
charged  is  introductory  to  and  forms  a  part  of  the  other. 

4.  Same — uttering  forged  note — proof  of  knowledge  of  the  forgery.  Under 
a  count  in  an  indictment  for  passing  a  forged  note  as  genuine,  knowing  it  to 
be  forged,  strict  proof  of  the  knowledge  of  the  accused  as  to  the  genuineness 
or  falsity  of  the  note,  like  all  othei*  material  facts  constituting  the  crime,  is 
required.  The  knowledge  that  the  note  was  not  genuine  need  not  be  proved 
b}r  direct  and  positive  evidence,  but  may  be  inferred  from  circumstances,  but 
nevertheless  it  must  be  satisfactory  to  the  minds  of  the  jury. 
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5.  Where  an  indictment  charged  the  forgery  and  passing  of  a  forged  note 
purporting  to  have  been  executed  by  Charles  Littelmore,  but  the  proof  showed 
that  the  accused,  at  the  time  of  passing  the  same,  represented  the  maker  as 
Lidamore,  giving  his  residence,  etc.,  it  was  held,  that  this  rendered  proof 
unnecessary  that  there  was  such  a  person  as  Littelmore,  as  the  person  taking 
the  note  was  induced  to  take  it  as  the  note  of  Lidamore.  It  seems  only  a 
misspelling  of  the  name. 

6.  Instruction — referring  to  indictment  for  a  description  of  offence.  On  the 
trial  of  one  for  forgery,  and  the  passing  of  a  forged  note,  it  is  not  erroneous  to 
refer  to  the  indictment  in  the  People's  instructions  for  a  description  of  those 
crimes,  instead  of  setting  them  out  in  the  language  of  the  statute.  If  the 
accused  desires  to  have  a  more  specific  definition  of  the  several  offences,  he 
should  ask  an  instruction  for  that  purpose. 

Writ  of  Error  to  the  Circuit  Court  of  Grundy  county; 
the  Hon.  F.  Goodspeed,  Judge,  presiding. 

Messrs.  Doud  &  Wing,  for  the  plaintiif  in  error : 

The  court  erred  in  refusing  to  quash  the  indictment,  and 
in  overruling  the  motion  in  arrest  of  judgment.  The  indict- 
ment charged  two  separate  and  distinct  offences.  While  a 
conviction  might  have  been  had  on  either  count,  it  could  not 
be  on  both.  Commonwealth  v.  HasJcins,  Supreme  Court  of 
Massachusetts,  Feb.  1880. 

The  testimony  of  the  man  Lidamore  was  improper,  and 
particularly  when  he  said  :  "I  know  no  man  in  my  neighbor- 
hood by  the  name  of  Charles  Littelmore."  This  evidence 
was  for  the  purpose  of  showing  that  Charles  Littelmore  was 
a  fictitious  person ;  but  the  defendant  was  not  indicted  for 
that  offence,  and  if  the  evidence  had  conclusively  shown  that, 
yet  under  this  indictment  he  must  have  been  acquitted.  This 
exact  point  was  decided  in  Gutchins  v.  The  People,  21  111. 
642,  wherein  the  court  used  this  language:  "The  proof  of 
an  offence  under  one  of  these  sections  (speaking  of  sections 
105  and  107,  Crim.  Code,)  can  not  support  a  conviction 
under  the  other.  That  would  be  to  violate  the  rules  of  plead- 
ing and  evidence,  and  is  too  plain  to  require  discussion." 

3—97  III. 
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Mr.  James  K.  Edsall,  Attorney  General,  for  the  People: 
It  is  the  common  practice  to  include  in  the  same  indict- 
ment counts  for  the  forgery,  and  also  for  uttering  or  passing 
the  same  forged  instrument.  Arch.  Crim.  PI.  (*  356.)  p.  424; 
Hoshins  v.  The  State,  11  Ga.  92;  Pate  v.  The  People,  3  Gilm. 
645;   The  People  v.  Rynders,  12  Wend.  427. 

In  the  case  of  Pate  v.  The  People,  3  Gilm.  645,  the  court 
affirmed  a  conviction  Avhere  the  prisoner  was  found  guilty  on 
an  indictment  containing  two  counts — first,  for  the  forgery, 
and  second,  for  uttering  the  forged  paper,  and  sentenced  for 
nine  years. 

2.  The  only  peculiarity  of  this  case  arises  from  the  fact 
that  the  jury  found  a  separate  verdict  on  each  count,  and  the 
sentence  of  the  court  followed  the  verdict  in  that  particular. 

Wharton  states  the  rule  as  follows:  "When  counts  are 
ijoined  for  offences  different  but  not  positively  repugnant, 
the  practice  is  to  sentence  on  the  count  containing  the  highest 
grade.  But  it  is  not  irregular  to  sentence  specifically  on 
each  count."  3  Whart.  Crim.  Law,  §  3177  (7th  ed.) ; 
Com.  v.  Birdsall,  69  Pa.  State  Rep.  482;  Com.  v.  Sylvester, 
Brightley's  Pep.  331 ;  Henwood  v.  Com.  52  Pa.  State  Rep. 
424;  Carlton  v.  Com.  5  Metcalf  (Mass.)  532;  Booth  v.  Com. 
id.  535. 

3.  The  crime  of  forgery  may  be  complete  without  actual 
publication  or  uttering  of  the  forged  instrument.  2  Russell 
on  Crimes,  p.  318. 

The  statutes  of  Illinois,  like  most  of  the  statutes  relating 
to  forgery,  make  the  uttering  and  passing  the  forged  instru- 
ment a  substantive  offence.  Crim.  Code,  sec.  105;  2  Russ. 
on  Crimes,  318,  319.* 

The  crime  of  forging  a  note,  and  uttering  or  passing  the 
same  forged  note,  constitute  two  complete  offences,  each  of 
which  is  punishable.      The  People  v.  Rynders,  12  Wend.  427. 

Whatever  may  have  been  the  old  rule  at  common  law,  the 
great  weight  of  authority  now  is,  two  or  more   offences  may 
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be  included  in  one  indictment,  in  several  counts,  when  the 
offences  are  of  the  same  nature,  and  when  the  mode  of  trial 
and  the  punishment  are  also  the  same.  1  "Wharfc.  Grim.  Law. 
sees.  415,  422;  Carlton  v.  Commonwealth,  5  Met.  532;  Booth 
v.  Same,  id.  535;  State  v.  Hood,  51  Me.  363;  Hoskins  v. 
State,  11  Ga.  92;   The  People  v.  Bynders,  12  Wend.  427. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

At  the  March  term,  1880,  of  the  Grundy  circuit  court,  the 
grand  jury  returned  an  indictment  against  plaintiff  in  error. 
One  count  charged  that  he  forged  and  counterfeited  a  prom- 
issory note  on  one  Littelmore,  payable  to  Frank  Parker,  for 
$35,  with  intent  to  defraud  one  C.  W.  Card. 

The  second  count  charges  that  he  altered,  published  and 
passed,  as  true,  to  C.  W.  Card,  a  false,  forged  and  counterfeit 
promissory  note,  purporting  to  have  been  made  and  executed 
by  Chas.  Littelmore,  for  the  payment  of  money  to  the  said 
Frank  Parker,  knowing  the  same  to  be  false  and  forged,  with 
intent  to  damage  and  defraud  said  Card.  The  note  is  copied 
into  the  body  of  the  indictment. 

A  motion  to  quash  was  interposed,  but  was  overruled  by  the 
court.  A  plea  of  not  guilty  was  then  entered,  and  a  trial  was 
had  by  the  court  and  a  jury,  resulting  in  a  verdict  of  guilty,  and 
the  jury  fixed  the  time  of  his  confinement  in  the  penitentiary  at 
one  year  each,  under  the  first  and  second  counts  of  the  indict- 
ment. A  motion  for  a  new  trial  and  in  arrest  of  judgment 
Avas  entered,  but  overruled  by  the  court,  and  a  judgment  was 
rendered  on  the  verdict.  From  that  judgment  defendant 
prosecutes  error  and  urges  a  reversal. 

It  is  urged  that  the  indictment  charges  two  distinct  felonies, 
and,  according  to  the  practice  in  such  cases,  the  accused  might 
be  convicted  of  one,  but  not  both  on  the  same  trial.  But  the 
rule  is  different  as  to  misdemeanors. 

We  are  of  opinion  that  each  count  charges  a  separate  felony. 
If  a  person  forge  a  note,  with  intent  to  defraud,  he  may,  on 
proper    proof,  be    convicted   and    punished    for    the    crime, 
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although  he  may  not  be  able  to  utter  it.  If  he  had  in  his 
possession  a  note  he  knows  to  be  forged,  and  passes  it  with 
the  intent  to  deceive  and  defraud,  that  would  constitute 
another  crime,  for  which,  on  conviction,  he  should  be  pun- 
ished. The  indictment  and  verdict  in  this  ease  show  that 
accused  was  convicted  and  sentenced  for  two  felonies,  and 
the  question  is  presented  whether  the  judgment  is  sanctioned 
by  the  practice. 

The  charge  of  the  two  different  crimes,  which  are  of  the 
same  nature,  may  be  embraced  in  different  counts  of  the  same 
indictment.  The  case  of  Pate  v.  The  People,  3  Gilm.  644, 
was  an  indictment  for  forgery,  and  the  first  and  second  counts 
were  substantially  the  same  as  those  under  consideration,  and  no 
exception  was  taken  on  that  ground,  and  the  general  judgment 
of  conviction  was  affirmed  in  this  court  on  error. 

Wharton,  in  his  work  on  American  Criminal  Law,  p.  149, 
(2d  ed.)  says : 

"  Offences,  it  is  generally  held,  though  differing  from  each 
other,  and  varying  in  the  punishments  authorized  to  be 
inflicted  for  their  perpetration,  may  be  included  in  the  same 
indictment,  and  the  accused  tried  upon  the  several  charges  at 
the  same  time,  provided  the  offences  be  of  the  same  character 
and  differ  only  in  degree,  as,  for  instance,  the  forging  of  an 
instrument,  and  the  uttering  and  publishing  it  knowing  it  to 
be  false.  In  misdemeanors,  the  joinder  of  several  offences  will 
not,  in  general,  vitiate  the  prosecution  in  any  stage." 

At  page  692,  the  same  author  says,  as  to  joinder  of  counts: 

"  The  policy  of  our  courts,  as  has  already  been  seen  in  a  kind- 
red line  of  offences,  has  permitted  a  joinder  of  counts  which, 
though  originally  discountenanced  in  England,  can  work  no 
injustice  to  the  prisoner,  and  may  save  great  expense  and  loss 
of  time.  Thus,  counts  for  robbing  and  for  an  attempt  to  rob; 
for  rape  and  attempts  to  ravish  ;  for  burglary  and  attempts 
to  commit  burglary,  as  has  been  seen,  are  frequently  joined." 

As  we  had  supposed,  this  is  the  long  and  well  settled  doc- 
trine of  this  country,  and  the  books  abound  in  cases  illustra- 
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tive  of  the  rule.  It  is  so  firmly  established  as  to  be  regarded 
as  elementary. 

Whilst  it  is  regular  in  pleadings  to  join  a  count  for  forg- 
ing an  instrument  with  a  count  for  passing  the  same  instru- 
ment, in  the  same  indictment,  it  is  not  permissible  to  have  a 
separate  conviction  and  judgment  under  each  count.  The 
practice,  in  such  cases,  only  permits  one  judgment.  As  to  the 
joinder,  as  above  stated,  the  authorities  are  abundant.  But 
we  have  been  unable  to  find  any  case  which  warrants  two 
separate  convictions  and  judgments  where  the  one  offence  is 
introductory  to  and  forms  a  part  of  the  other. 

The  forgery  here,  if  committed  by  accused,  was  but  pre- 
paratory to  and  formed  a  part  of  the  crime  of  passing 
the  forged  note,  and  there  was  error  in  rendering  separate 
judgments  on  the  several  findings  of  the  jury.  Whether  the 
People  might  have  had  a  sentence  under  one  of  the  verdicts 
and  had  the  other  set  aside,  is  not  before  the  court,  and  that 
question  is  not  decided.  . 

It  is  urged  that  the  People's  instructions  were  calculated  to 
mislead,  because  they  referred  to  the  indictment  for  a  descrip- 
tion of  the  crimes  of  forgery,  and  the  passing  of  a  forged 
instrument,  instead  of  setting  them  out  in  the  language  of  the 
statute.  In  this  there  was  no  error.  It  has  been  the  long 
and  well  recognized  practice,  and  we  are  not  aware  that  it  has 
ever  before  been  questioned.  If  the  accused  desired  to  have 
a  more  specific  definition  of  the  two  offences,  he  should  have 
prepared  and  asked  an  instruction  embodying  the  language 
of  the  statute. 

The  objection  to  the  third  relates  to  the  last  clause,  which 
is  this: 

"  And  in  determining  the  knowledge  of  the  defendant  as  to 
the  genuineness  or  falsity  of  the  note  at  the  time  he  passed 
the  same,  (if  they  believe  from  the  evidence  he  did  pass  the 
same,)  strict  proof  is  not  required,  but  may  be  determined 
by  all  of  the  circumstances  in  evidence  tending  to  show  such 
facts." 
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This  clause  of  the  instruction  is  manifestly  wrong.  Strict 
proof  of  that  fact,  like  all  other  material  facts  constituting 
the  crime,  is  required.  The  knowledge  that  the  note  was 
not  genuine  need  not  'be  proved  by  direct  and  positive  evi- 
dence, but  may  be  inferred  from  circumstances,  but,  neverthe- 
less, the  proof  must  be  satisfactory  to  the  minds  of  the  jury. 
This  instruction  was  erroneous. 

The  evidence  shows  that  the  promisor  of  the  note  was  repre- 
sented, if  not  in  terms,  by  implication,  to  be  Charles  Lidamore. 
The  accused  referred  to  him  as  living  in  the  same  locality 
where  Lidamore  resided,  and  as  being  an  Englishman,  etc.,  thus 
designating  him  and  inducing  Card  to  believe  the  note  was 
given  by  Lidamore.  This,  then,  rendered  proof  unnecessary 
that  there  was  such  a  person  as  Littelmore,  as  accused  induced 
Card  to  take  the  note  as  security  for  the  money  loaned  as 
having  been  given  by  Lidamore.  Card  understood  that  he 
was  the  maker.  It  seems  to  have  been  but  a  misspelling  of 
the  name.  There  was  no  error  in  refusing  to  give  the  instruc- 
tion as  to  the  variance. 

The  whole  record  considered,  we  think  that  defendant  did 
not  have  a  fair  trial.  The  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  another  trial. 

Judgment  reversed. 


Thomas  E.  Eyan 

v. 
Dennis  Eyan  et  al. 

Filed  at  Ottawa  November  20,  1880. 

Specific  performance — fraudulent  agreement.  A  court  of  equity  will  not 
decree  the  specific  performance  of  an  agreement  to  convey  land,  made  for  the 
purpose  of  hindering  or  delaying  creditors,  when  both  parties  participated 
in  the  fraudulent  intent.  In  such  case,  a  court  of  equity  will  not  assist  either 
party,  but  will  leave  them  in  the  position  they  have  placed  themselves. 
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Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 

Messrs.  Barber  &  RYAN,for  the  appellant: 

Fraud  must  be  proved,  and  will  not  be  presumed.  Wright 
v.  Grow,  27  111.  426. 

There  must  be  an  intention  to  defraud  on  part  of  both. 
Ewing  v.  RunJde,  20  111.  461. 

Every  conveyance  which  hinders  and  delays  creditors  is 
not  therefore  fraudulent,  if  made  with  honest  purpose  and 
intended  for  their  benefit.     Ewing  v.  RunJde,  supra. 

The  fraud  charged  should  be  specifically  set  out.  Easton 
v.  Blanchard,  2  Scam.  420;  Klein  v.  Hot ine ,  47  111.  430; 
Slack  v.  McLagan,  15  id.  249. 

Both  parties  must  conspire  to  defraud.  Ewing  v.  PunJde, 
supra ;  Myers  v.  Kinzie,  26  111.  36 ;  Wilson  v.  Pearson,  20 
id.  %o;   Gridley  v.  Bingham,  51  id.  153. 

Mr.  G.  D.  A.  Parks,  for  the  appellees : 

It  is  a  principle  of  chancery  law  that  in  case  of  an  execu- 
tory contract  made  with  a  design  to  hinder,  delay  or  defraud 
creditors,  a  court  of  equity  will  lend  its  aid  to  neither  party 
coming  in  as  an  actor.  Portior  est  conditio  defendentis. 
Winston  v.  McFarland,  22  111.  38;  Campbell  v.  Whitton,  68 
id.  240;  Fitzgerald  v.  Forristal,  48  id.  228;  Miller  v.  Marhle, 
21  id.  152. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  brought  by  Thomas  E.  Ryan  against  Dennis 
Ryan  and  his  wife,  to  compel  defendants  to  convey  to  com- 
plainant a  tract  of  land  containing  fifteen  acres,  as  it  is  alleged 
Dennis  Ryan  agreed  to  do,  by  his  agreement  in  writing  made 
on  the  28th  day  of  February,  1870.  The  agreement  con- 
tained a  number  of  other  tracts  of  land,  but  all  of  them  have 
been  conveyed  to  complainant  by  defendant,  as  he  agreed  to 
do,  so  that  the  controversy  concerns  only  the  fifteen  acres 
mentioned  in  the  agreement. 
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There  is  evidence  that  tends  strongly  to  show  the  tract  of 
land  which  is  the  subject  of  this  litigation,  was  included  in 
the  agreement  by  mistake.  Complainant  and  defendant  Den- 
nis were  devisees  of  certain  lands,  and,  previous  to  making 
the  agreement,  they  had  agreed,  by  parol,  upon  a  division. 
The  lands  intended  to  be  embraced  in  the  agreement  consti- 
tuted the  portion  complainant  was  to  have,  but  defendant  insists 
the  fifteen  acre  tract  constituted  no  part  of  complainant's 
share,  and  that  it  was  never  intended  it  should  be  in  the 
agreement. 

But  without  discussing  the  evidence  on  this  branch  of  the 
case,  there  is  another  reason  that  constitutes  an  effectual  bar  to 
all  relief  sought  under  this  bill.  As  we  have  seen,  these  lands 
were  devised  to  complainant  and  defendant  by  their  father, 
and  it  very  clearly  appears  the  conveyance  of  complainant's 
interest  in  them  to  defendant  was  made  to  hinder  and  delay 
the  creditors  of  the  former  in  the  collection  of  their  just  debts 
from  him.  It  appears  complainant  had  been  in  partnership 
with  his  brother-in-law,  and  on  the  dissolution  of  the  firm,  it 
was  found  the  concern  owed  a  considerable  amount.  It  was  to 
hinder  and  delay  the  collection  of  the  partnership  debts  that 
the  conveyance  was  made.  Defendant  distinctly  states  in  his 
testimony  that  such  was  the  object  and  purpose  of  the  convey- 
ance to  him  of  the  lands  described  in  the  contract,  and  the 
testimony  of  complainant  does  not  directly  contradict  his 
version  of  the  transaction.  Indeed,  if  the  record  only  con- 
tained the  testimony  of  complainant  himself,  it  would  be 
quite  sufficient  to  induce  the  belief  the  conveyance  of  the 
lands  to  his  brother  was  made  with  the  corrupt  intention  to 
hinder  and  delay  his  creditors  in  the  collection  of  their  just 
debts,  and  that  his  brother  received  such  conveyance  with  a 
view  to  aid  him  in  such  unlawful  purpose. 

The  rule  of  law  is,  that  in  such  cases  a  court  of  equity  will 
not  assist  either  party,  but  will  leave  them  in  the  position 
they  have  placed  themselves  by  their  corrupt  and  unlawful 
agreement.     This  doctrine  has  been  so  often  declared  by  this 
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court  that  it  is  unnecessary  to  enter  upon  any  discussion  of  it. 
An  early  and  leading  case  on  this  subject  is  Miller  v.  Marckle, 
21  111.  152. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Matilda  M.  Patterson  et  al. 

v. 

John  W.  McKinney  et  al. 

Filed  at  Ottawa  November  SO,  1880. 

1.  Fraudulent  conveyance — voluntary  settlement.  A  voluntary  convey- 
ance to  a  wife  or  child  when  the  donor  is  in  embarrassed  financial  circum- 
stances, is  fraudulent  as  to  pre-existing  creditors,  even  though  the  party 
retains  estate  nominally  in  value  equal  or  more  than  equal  to  all  his  indebt- 
edness, when  the  event  shows  that  the  property  retained  is  in  fact  not  sufficient 
to  discharge  all  his  liabilities.  In  the  case  of  a  child,  the  conveyance  or  set- 
tlement must  be  a  reasonable  one,  depending  on  the  ability  of  the  debtor  at 
the  time  to  withdraw  the  amount  of  the  donation  from  his  estate  without  the 
least  hazard  to  his  creditors,  or  in  any  material  degi-ee  lessening  their  pros- 
pect of  payment. 

2.  A  person  in  1870  made  a  parol  gift  of  100  acres  of  land  to  his 
son,  who  was  blind,  and  married  the  same  year  and  moved  upon  the 
premises,  and  occupied  and  controlled  the  same  ever  after,  making  valuable 
improvements  thereon  to  the  amount  of  $2000,  and  paying  all  the  taxes 
thereon.  It  appeared  that  the  father  at  the  time  of  the  gift  was  in  pros- 
perous circumstances,  and  worth  $50,000  clear  of  all  indebtedness,  and  in  no- 
wise embarrassed,  but  when  he  executed  the  gift  by  making  a  deed  to  the  son, 
was  embarrassed  and  in  failing  circumstances,  and  soon  after  became  insol- 
vent. It  was  held,  that  the  conveyance  to  the  son  in  pursuance  of  the  parol 
agreement,  should  relate  back  to  the  time  of  the  parol  gift,  and,  under  the 
circumstances,  was  not  fraudulent  as  to  creditors  of  the  father. 

3.  Chancery — affirmative  relief  on  ansiver.  Several  judgment  creditors 
filed  their  bills  to  set  aside  a  conveyance  of  land  by  their  debtor  as 
fraudulent,  and  other  judgment  creditors,  not  parties  to  the  bills,  levied  their 
executions  upon  the  land,  and  the  grantee  filed  a  bill  to  restrain  the  creditors 
from  selling  the  same  under  their  executions,  and  one  creditor  filed  a  cross- 
bill, all  of  which  bills  were  consolidated  and  heard   together  on   bills  and 
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answers,  etc.,  making  an  issue  whether  the  conveyance  was  fraudulent  or 
not,  and  the  court  set  aside  the  conveyance  so  far  as  the  several  credi- 
tors were  concerned,  holding  that  the  land  was  liable  to  the  liens  of  the 
several  judgments:  Held,  that  the  decree  was  not  obnoxious  to  the  objection 
it  gave  affirmative  relief  to  the  creditors  not  joining  in  the  bill  to  set  aside 
the  conveyance,  and  that  the  grantee  had  no  substantial  ground  of  complaint 
in  this  respect. 

4.  Same — decree  in  setting  aside  fraudulent  conveyance.  On  setting  aside  a 
voluntary  conveyance  as  in  fraud  of  creditors,  the  decree  should  be  an 
alternative  one  as  to  the  grantee,  that  if  the  judgments  are  not  paid  by  the 
time  limited,  the  lands  shall  be  sold,  giving  the  grantee  an  option  to  pay  the 
debts.     It  should  not  be  a  personal  decree  against  the  grantee. 

Appeal  from  the  Circuit  Court  of  Knox  county';  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  L.  Douglass,  for  the  appellants : 

The  proof  shows  that  .the  debtor,  in  1870,  gave  his  son, 
William  S.  Patterson,  100  acres  of  land;  that  he  took  pos- 
session on  the  faith  of  the  gift,  and  made  lasting  and  valuable 
improvements  on  it,  and  that  there  was  a  good  consideration 
for  the  premises.  The  donor  then  was  in  prosperous  circum- 
stances. In  such  a  case  the  gift,  though  afterwards  executed, 
will  be  upheld.  Kurtz  et  al.  v.  Hibner  et  al.  55  111.  521; 
Bright  v.  Bright,  41  id.  97;  Shepard  v.  Benin,  9  Gill,  32; 
King's  Heirs  v.  Thompson,  9  Pet.  204 ;  Wood  et  al.  v.  Thornley 
et  al.  58  111.  468;  Sweeney  v.  Damron,  47  id.  451;  Bridg- 
ford  v.  Riddell,  55  id.  263;  Hatch  v.  Jordan,  74  id.  414. 

In  order  to  maintain  the  bill  complainants  must  prove  that 
the  defendant  was  insolvent,  or  such  facts  and  circumstances  as 
would  show  his  insolvency  at  the  time  of  the  gifts.  Moritz 
v.  Hoffman,  35  111.  553. 

That  a  voluntary  conveyance  of  land  to  a  wife  or  son  is 
not  fraudulent,  if  the  donor  retained  sufficient  to  pay  his 
debts,  and  that  proof  of  indebtedness  at  the  time  is  not  suffi- 
cient to  impeach  the  same,  reference  was  made  to  the  follow- 
ing cases :  Bridgford  v.  Biddell,  55  111.  263,  Gridley  v.  Wat- 
son, 53  id.  193,  Patrick  v.  Patrick,  77  id.  561,  Van  Wyck 
v.  Seward  et  al.  6   Paige  62,  Brackett  v.  Wait,  4  Yt.   389, 
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Harvard  v.  Williams,  1    Bailey,    575,  Pike   et   al.    v.   Mills, 
23  Wis.  164,  Bay  et  al.  v.  Cook,  31  111.  345. 

Messrs.  Pepper  &  Wilson,  for  the  appellees : 
Even  in  the  absence  of  any  fraudulent  intent,  if  the  grantor, 
at  the  time  of  making  a  voluntary  conveyance  to  his  wife  or 
child,  was  considerably  indebted  and  embarrassed,  or  on  the 
eve  of  bankruptcy,  or  if  the  value  of  the  gift  be  unreason- 
able,— disproportioned  to  his  property,  and  leaving  a  scanty 
provision  for  the  payment  of  his  debts,  then  the  conveyance 
will  be  void  as  to  creditors.  Salmon  v.  Bennett,  1  Conn.  515  ; 
Heed  v.  Livingston,  3  Johns.  Ch.  481;  Choteau  v.  Jones, 
11  111.  300;  Herschfeldt  v.  Gerry,  6  Mich.  456;  Parkman 
v.  Welch  et  al.  19  Pick.  231  ;  Henderson  v.  Longworth, 
11  Wheat.  199;  Carpenter  v.  Roe  et  al.  10  N.  Y.  227;  Swee- 
ney et  al.  v.  Damron  et  al.  47  111.  450;  Emerson  v.  Bemis  et  al. 

69  id.  537 ;  Kipp  v.  Hanna,  2  Bland,  33. 

As  to  the  parol  gift  in  1870  to  the  debtor's  son,  and  its 
binding  effect,  counsel  cite  1  Pars.  Cont.  ch.  15,  Fry  on  Spec, 
Perf.  64,  and  note  19,  Reed  v.  Livingston,  3  Johns.  481, 
Freeman  v.  Freeman,  43  1ST.  Y.  34,  Taylor  et  al.  v.  Staples 
et  al.  8  E.  I.  179,  Hardesty  v.  Richardson,  44  Md.  617, 
Bright  v.  Bright,  41  111.  96,  Kurtz  v.  Hibner,  55  id.  515, 
Wood  et  al.  v.  Thornley  et  al.  58  111.   464,   Walton  v.  Walton, 

70  id.    142,  Wadhams  et   al.  v.  Gay,  73   id.  415,  Hoig  et  al. 
v.  Adrian  College  et  al.  83  id.  267. 

Messrs.  Williams  &  Lawrence,  for  appellee  Faulkner: 
By  these  voluntary  transfers  the  debtor  deliberately  re- 
moved the  substantial  foundations  of  his  business  credit, 
intending  to  provide  for  his  family  at  the  expense  of  his 
creditors,  at  a  time  when  he  was  heavily  indebted,  and  a 
downward  turn  in  the  market  was  at  any  time  liable  to  pre- 
vent the  possibility  of  paying,  or,  at  least,  seriously  endanger 
the  payment  of  his  creditors.  This  he  could  not  lawfully 
do.     Beaumont  v.  Thorp,  1  Yes.  Sr.  27;  2  Yes.  Sr.  1  to  10; 
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Taylor  v.  Jones,  2  Atkins,  603;  Townsend  v.  Westicott, 
2  Beav.  345;  affirmed  in  4  Beav.  58;  Townsend  v.  Windham, 
2  Yes.  Sr.  1;  Crossly  v.  Elworthy,  12  Eq.  158,  cited  3  Moak, 
704  ;  Parish  v.  Murphee,  13  How.  99  ;  Kerr  v.  Smith >  20  Wall. 
31;  Sexton  v.   Wheaton,  8  Wheat.  229;  Stileman  v.  Ashdoun, 

2  Atk.  480;  £Wtfi  v.  Fod^es,  2  Otto,  183;  Stoarfe  v.  Hazlett, 
8  Cal.  118;  Paulk  v.  Ooo&,  39  Conn.  571;  Salmon  v.  Bennett, 
1  Conn.  525;  Parkman  v.  IFe/c/i,  19  Pick.  235;  Blake 
v.  &awm,  92  Mass.  342;  Brackett  v.  TTa#,  4  Yt.  397;  Church 
v.  Cliapin,  35  id.  229 ;  Hanson  v.  Buckner,  4  Dana,  255; 
Lowry  v.  Fisher,  2  Bush,  76;  Bullett  v.  Worthington,  3  Md. 
Ch.    101 ;    JFanier   v.  Doi-e,   33   Md.  587 ;    JJunfer   v.    Wait, 

3  Gratt.  48;  Wilson  v.  Buchanan,  7  id.  340;  Chamberlain 
v.  Tempfe,  2  Randolph,  399;  Churchill  v.  TFeZfe,  7  Tenn.  370; 
Blakemy  v.  Kirkley,  2  Nott  &  McCord,  546 ;  JZe?/  v.  Niswanger, 
1  McCord,  520;  Jawird  v.  Jzzcm-c?,  1  Burleigh  Eq.  236;  Rich- 
ardson v.  Rhodes,  14  Rich.  100;  O'Donnell  v.  Crawford,  4  Dev. 
201;  Zane  v.  Kingsbury,  11  Mo.  410;  Po#€f  v.  McDowell, 
31  id.  69;  Zc%  v.  Baldwin,  32  id.  374;  Potter  v.  Cam/, 
57  id.  119;  Ex  'parte  McClenachan,  2  Yates,  508;  Thompson 
v.  Dougherty,  12  S.  &  R.  455;  Choteau  v.  JW*,  11  111.  318; 
Bay  v.  Coo&,  31  id.  345;  Boies  v.  Henry,  32  id.  130  ;  Mixell  v. 
Zttfe,  34  id.  382;  ffitt  v.  Ormsbie,  12  id.  166;  Farnsworth  v. 
Strapler,  id.  492 ;  TFard  v.  Enders,  29  id.  579 ;  Jfone^  v.  £/ier- 
Wc&,  54  id.  263;  Moritz  v.  Hoffman,  35  id.  558;  Sweeney  v. 
Damron,47  id.  458;  Gridley  v.  TFcttson,  53  id.  192;  Bridg- 
ford  v.  Riddell,  55  id.  272  ;  Pratt  v.  ilfyers,  56  id.  23  ;  Jfifcfc- 
6^  v.  Brynes,  67  id.  524;  Woodbridge  v.  6raae,  68  id.  157; 
Emerson  v.  Bemis,  69  id.  540;  Hatch  v.  Jordan,  74  id. 
414;  P/w%>  v.  North,  77  id.  243;  Pa*Wc&  v.  Patrick,  id. 
561  Bougard  v.  JBfocife,  81  id.  186;  1  Am.  Lead.  Cases,  35,  39, 
40;  Story's  Eq.  J.  362,  363;  Kerr  on  Fraud,  207;  Bump  on 
F.  C.  278;  Willard's  Eq.  237;  Wash.  P.  E.  633. 

Mr.  B.  C.  Taliaferro,  for  the  appellees  Farmers'  National 
Bank  and  William  Drury. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

•  The  question  here  arising  respects  the  validity  of  two  cer- 
tain conveyances  of  lands  in  Knox  county,  in  this  State, 
made  by  William  S.  Patterson  on  May  5,  1876;  the  one 
being  to  his  son,William  E.  Patterson,  of  100 acres  off  from 
the  north  side  of  north-west  quarter  section  18,  township  12 
north,  range  2  east;  the  other  being  to  one  Babcock,  in  trust 
for  Matilda  M.  Patterson,  the  wife  of  William  S.  Patterson, 
of  the  north-east  quarter  section  18,  township  12  north, 
range  2  east,  and  the  south-east  quarter  section  7,  township  12 
north,  range  2  east, — Babcock  subsequently  conveying  the  last 
named  lands  to  Matilda  M.  Patterson.  The  conveyances  are 
impeached  by  antecedent  creditors  who,  after  the  conveyances, 
had  obtained  judgments  against  William  S.  Patterson  upon 
debts  against  him,  existing  at  the  time  of  the  conveyances, 
and  had  levied  their  executions  issued  upon  the  judgments, 
on  these  lands. 

The  conveyances  were  voluntary.  The  general  circum- 
stances attending  and  following  the  making  of  them,  appear 
as  follows  : 

At  and  before  the  time  of  the  making  of  these  voluntary 
conveyances,  William  S.  Patterson  was  a  large  farmer  and 
stock  dealer,  in  the  occupancy  and  management,  as  his  farm, 
of  the  lands  in  controversy,  or  at  least  that  portion  of  them 
he  conveyed  to  his  wife,  and  they  were  unincumbered. 

At  that  time  he  was  largely  indebted  to  different  persons 
for  stock  purchased  and  money  borrowed  of  them  for  use  in 
his  business,  being  over  $50,000,  on  which  he  was  paying  ten 
per  cent  interest. 

For  some  time  previously,  he  had  been  doing  business  as 
a  member  of  the  firm  of  Patterson  &  Rogers.  The  judgments 
of  the  five  judgment  creditors  concerned  in  the  present  suit, 
amounting  to  some  $16,000,  were  all,  except  one,  for  $2914, 
upon  indebtedness  owing  by  the  firm  of  Patterson  &  Rogers. 
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It  appeared  that  Rogers   had   not,   since   1875,  any  property- 
out  of  which  any  of  said  indebtedness  could  be  made. 

William  S.  Patterson  testifies  that  in  March,  1876,  "I  had 
been  surprised,  so  far  as  Mr.  Rogers'  affairs  were  concerned. 
I  knew  just  what  my  own  affairs  were  all  the  time.  I  had 
not  been  making  anything  for  a  time.  I  was  kinder  fighting 
along.  We  hadn't  heavy  losses.  Sometimes  we  would  make 
and  sometimes  lose." 

On  May  6,  1876,  these  two  conveyances  to  the  wife  and 
son  were  made.  Mrs.  Patterson  says  the  land  was  worth 
from  §60  to  §70  per  acre.  Calling  it  $60,  would  make  the 
value  of  the  320  acres  conveyed  to  her  $19,200.  Almost  all 
the  real  estate  of  William  S.  Patterson,  except  the  land  in 
controversy,  was  heavily  incumbered,  to  the  amount,  nearly, 
of  its  value. 

According  to  his  testimony,  after  making  the  gift  of  this 
land  to  his  wife,  he  became  her  tenant  of  the  farm  for  that 
year  at  the  rent  of  $600,  and  for  1877  and  1878  he  was  her 
hired  hand  in  the  management  of  the  farm,  she  paying  him 
$500  per  year  for  his  services,  and  the  use  of  his  stock  and 
farm  machinery. 

The  suits  in  which  were  recovered  the  five  judgments 
involved  in  this  case,  were  commenced  as  follows:  Two  on 
June  7,  1876,  one  on  July  25,  one  on  July  27,  1876,  and  one 
on  January  24,  1877  ;  the  judgments  being  recovered,  two  on 
December  4,  1877,  one  on  March  5,  1877,  one  on  April  7,  and 
one  on  April  23,  1877.  In  the  two  suits  first  commenced,  on 
June  7,  1876,  attachments  in  aid  of  the  suits  were  sued  out 
on  August  10,  and  on  August  11,  1876,  and  levied  on  the 
lands  in  controversy. 

On  an  execution  issued  upon  the  judgment  for  $2914, 
recovered  March  5,  1877,  there  was  made,  on  June  18,  1877, 
the  sum  of  $1557.50  by  the  sale  of  personal  property,  and 
the  execution  was  returned  unsatisfied  as  to  the  residue,  and 
on  a  subsequent   execution   issued   on  the  judgment,  $579.10 
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was  made  June  9,  1879.  This  is  all  that  appears  to  have 
been  made  upon  the  judgments. 

In  giving  his  testimony,  William  S.  Patterson  made  a  writ- 
ten exhibit  of  his  indebtedness  on  May  5,  1876,  the  time  of 
making  the  conveyances,  showing  his  total  indebtedness  at 
that  date  to  be  $53,088.21.  He  also  made  an  exhibit  of  his 
property  at  that  time,  which  remained  after  the  making  of 
the  conveyances,  showing  its  value  to  be  $79,860.31. 

As  regards  the  conveyance  to  the  wife,  Matilda  M.  Patter- 
son, it  was  very  clearly  fraudulent  and  void,  as  against  cred- 
itors. 

It  is  insisted  by  appellants'  counsel  that  because  the  prop- 
erty remaining  in  the  debtor's  hands  after  the  making  of  the 
conveyance  exceeded,  in  nominal  value,  the  total  amount  of 
his  indebtedness,  the  conveyance  should  be  upheld.  Such  is 
claimed  as  being  the  doctrine  of  this  court,  citing,  as  in  sup- 
port of  the  claim,  an  expression  in  the  opinion  of  the  court  in 
Moritz  v.  Hoffman  et  al.  35  111.  561,  "that  mere  indebtedness 
at  the  time  is  not  sufficient  (to  impeach  a  voluntary  settle- 
ment,) if  the  maker  of  the  settlement  retains  sufficient  prop- 
erty with  which  to  discharge  his  debts;"  and  one  in  Gridley 
v.  Watson,  53  111.  193,  that  "he  (the  debtor)  had  a  right  to 
provide  a  home  for  his  wife  and  children,  leaving  property 
sufficient  to  satisfy  his  creditors," — referring  to  Moritz  v. 
Hoffman. 

Taken  by  themselves,  these  expressions  might  seem  to  lend 
countenance  to  the  idea  that  a  voluntary  conveyance  would 
be  valid  whenever  there  was  property  remaining  whose  val- 
uation, at  the  time,  equaled  the  amount  of  all  indebtedness. 

But  a  single  expression  selected  from  an  opinion  is  not 
always  to  be  solely  relied  on,  as  showing  what  was  the  true 
decision,  but  the  tenor  of  the  whole  opinion  is  to  be  regarded. 

As  one  of  the  authorities  upon  which  the  decision  in  Moritz 
v.  Hoffman  was  founded,  there  was  cited  Hindes,  Lessee,  v. 
Longworth,  11  Wheat.  213,  where  it  was  said:  "But  the  mere 
fact  of  beino;  in  debt  to  a  small  amount  would  not  make  the 
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deed  fraudulent,  if  it  could  be  shown  that  the  grantor  was  in 
prosperous  circumstances  and  unembarrassed,  and  that  the 
gift  to  the  child  was  a  reasonable  provision  according  to  the 
state  and  condition  in  life,  and  leaving  enough  for  the  pay- 
ment of  the  debts  of  the  grantor." 

In  the  course  of  the  opinion  in  Movitz  v.  Hoffman,  it  was 
also  said:  "Some  courts  in  this  country  have  held  that  subse- 
quent creditors  might  impeach  a  settlement  on  the  ground  of 
prior  indebtedness,  if  they  could  show  antecedent  debts  suffi- 
cient in  amount  to  afford  reasonable  evidence  of  a  fraudulent 
intent;  they  are  not  obliged  to  show  the  absolute  insolvency 
of  the  person  making  the  settlement.  It  is  enough  to  show 
him  deeply  indebted  (citing,  among  authorities,  Parhnan  v. 
Welch,  19  Pick.  231.)  This  would  seem  to  be  the  most  reason- 
able doctrine,  and,  tested  by  this,  there  is  nothing  in  this 
case  to  show  the  person  making  the  settlement  was  deeply 
indebted." 

In  Pavhman  v.  Welch,  cited  as  above,  it  was  said  :  "All 
that  is  necessary  to  entitle  a  creditor  to  impeach  a  deed  as 
fraudulent,  when  made  without  a  valuable  consideration,  or 
on  a  secret  trust,  is,  that  the  grantor  be  deeply  indebted." 
Without  making  further  like  reference,  which  might  be  made, 
to  the  opinion,  it  is  quite  apparent,  taking  it  all  together, 
that  the  decision  in  Movitz  v.  Hoffman  does  not  go  to  the  extent 
that  is  claimed  by  appellants'  counsel. 

In  1  Am.  Lead.  Cas.  (4th  ed.)  37,  note  of  Hare  &  Wallace 
to  the  case  of  Salmon  v.  Bennett,  upon  this  subject,  after  stat- 
ing it  to  be  the  general  principle  in  the  courts  of  this  country 
that  as  against  creditors  existing  at  the  time  of  the  convey- 
ance, a  voluntary  conveyance  is  fraudulent  in  law,  and  void, 
it  is  said:  "Yet  it  is  subject  to  the  modification  established  by 
Salmon  v.  Bennett,  1  Conn.  525,  that  a  voluntary  convey- 
ance to  a  child  by  a  father  who  is  not  at  the  time  in  embar- 
rassed circumstances,  if  the  conveyance  be  not  more  than  a 
reasonable  provision  for  the  child,  considering  the  grantor's 
circumstances  and  position,  and  if  other  property  be  retained 
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amply  sufficient  beyond  all  doubt  to  pay  all  the  grantor's  debts, 
is  not  fraudulent;  the  matter,  in  the  case  of  a  child,  being 
thus  made  a  question  of  reasonable  tendency,  and  convenient, 
practicable  justice,  and  depending  on  the  ability  of  the  debtor 
at  the  time  to  withdraw  the  amount  of  the  donation 
from  his  estate  without  the  least  probable  hazard  to  his  cred- 
itors, or  in  any  material  degree  lessening  their  then  prospect  of 
payment," — citing  to  a  large  extent  the  authorities  which 
sustain  the  proposition.     See  Patrick  v.  Patrick,  77  111.   556. 

In  accord  with  this,  was  the  decision  in  Emerson  v.  Bemis, 
69  111.  537,  and  we  do  not  regard  as  inconsistent  therewith 
the  cases  of  Moritz  v.  Hoffman,  Gridley  v.  Watson,  or  Bay 
et  al.  v.  Cook,  31  111.  336,  in  which  latter  case  there  occurs  a 
similar  expression,  that  "a  parent  may  give  to  his  child  so 
much  of  his  estate  as  he  pleases,  provided  he  retains  enough 
to  answer  all  subsisting  demands  against  himself."  That  it 
is  not  necessary  there  should  be  actual  insolvency  in  order  to 
render  a  voluntary  conveyance  void,  see  Bump  on  Fraud. 
Conv.  293  et  seq.  and  authorities  cited.  Whether  the  property 
reserved  is  what  will  be  deemed  ample  or  enough,  does  not 
depend  entirely  on  the  nominal  amount  and  value.  Regard 
is  to  be  had  to  the  nature  and  state  of  the  property,  the 
amount  of  the  liabilities,  and  whether  the  effect  of  the  con- 
veyance might  not  probably  be  to  delay  or  defeat  creditors. 
Crossley  v.  Ehcorthy,  L.  R.  12  Eq.  Cases,  158,  is  an  authority 
to  the  effect  that  if  a  person  largely  indebted  makes  a  volun- 
tary conveyance,  and  shortly  afterwards  becomes  insolvent, 
that  is  enough  to  set  aside  the  conveyance  as  fraudulent. 

Patterson,  at  the  time  of  the  making  of  the  conveyance, 
was  largely  indebted,  and  shortly  afterwards  became  insolvent. 
The  conveyance  directly  tended  to,  and  effectually  did,  impair 
the  rights  of  creditors.  Although  the  property  remaining  in 
his  hands  after  the  conveyance  was,  in  nominal  value,  more 
than  equal  to  the  amount  of  his  indebtedness,  it  was  not  suffi- 
cient for  the  payment  of  his  debts.  The  event  so  proved  it. 
The  diligent  pursuit  of  legal  remedies,  commenced  almost 
4—97  III. 
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immediately  after  the  making  of  the  deed,  resulted  in  the 
collection  of  but  an  inconsiderable  portion  of  the  debts  owing 
to  these  judgment  creditors.  There  does  not  appear  to  have 
been  any  reduction  of  the  debtor's  property  from  any  unex- 
pected loss  which  might  not  reasonably  have  been  calculated 
upon. 

But  it  is  needless  to  dwell  upon  the  particulars  which  mark 
the  transaction  as  fraudulent.  It  is  so  palpable  on  the  face  of 
the  circumstances  that  this  conveyance,  as  against  creditors, 
is  unsustainable  under  the  principles  of  the  law  relating  to 
voluntary  conveyances,  that  the  mere  statement  of  the  facts 
of  the  case  is  enough.  This  much  as  respects  the  deed  to 
Mrs.  Patterson. 

But  the  deed  to  the  son,  William  E.  Patterson,  stands  on  a 
different  footing.  Although  the  deed  was  made  to  William 
E.  Patterson  on  May  5,  1876,  it  appears  from  the  evidence 
that  his  father  made  a  parol  gift  of  the  land  to  him  in  October, 
1870;  that  he  got  married  that  fall,  and  moved  on  the  land 
in  November,  1870,  and  has  ever  since  lived  upon  it — con- 
trolling, managing,  a.nd  making  improvements  on  it  as  his  own, 
and  has  enjoyed,  for  his  own  exclusive  use,  all  the  proceeds 
from  the  land.  He  was  blind,  and  his  father  appears  to  have 
done  some  business  for  him;  he  paid  taxes  on  the  land;  but 
all  taxes  so  paid  were  refunded  to  the  father  by  William  E. 
The  improvements  made  on  the  place  by  William  E.  are 
testified  to  as  being  about  $2000  in  value. 

The  uncontradicted  testimony  of  William  S.  Patterson  is, 
that  in  the  fall  of  1870,  at  the  time  he  gave  this  land  to 
William  E.,  he  considered  himself  worth  $50,000  clear  of 
all  indebtedness;  that  he  could  have  paid  all  he  owed  any 
day;  that  he  was  not  in  any  way  embarrassed,  and  always  paid 
on  demand;  and  that  there  is  no  debt' now  existing  against 
him  that  existed  then. 

We  can  have  no  doubt  from  the  evidence,  that  the  land 

really  was  given  to  William  E.  by  parol  in  October,  1870,  and 

hat  he  thereupon  moved  on  it  and  has  ever  since  occupied, 
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.cultivated  and  improved  it  as  his  own  ;  that  it  has  so  been 
considered  and  treated  by  both  his  father  and  himself.  It  is 
objected  that  William  E.  could  have  originally  had  no  means 
except  what  he  derived  from  his  father,  and  that  the  improve- 
ments made  on  the  place  did  not  exceed  in  value  that  of  the 
use  and  occupation  of  the  land.  We  do  not  see  that  this 
would  matter  if  there  was  a  parol  gift  of  the  land  really  made, 
as  we  think  there  was. 

We  are  inclined  to  hold  that  in  the  circumstances  and  situa- 
tion of  William  S.  Patterson  in  1870,  this  gift  then  made  to 
his  son  should  be  sustained  as  against  creditors,  as  not  being 
at  that  time  an  unreasonable  provision  for  the  son,  and  not 
having  any  direct  tendency  to  impair  the  rights  of  creditors  ; 
and  that  the  deed  made  to  the  son  on  May  5,  1876,  should, 
so  far  as  affects  this  case,  have  relation  back  to  the  time  of 
the  making  of  the  gift,  and  be  treated  as  if  then  made. 

Objection  is  made  by  appellants  to  the  form  of  the  decree 
as  respects  two  of  the  judgment  creditors  —  the  Farmers' 
National  Bank,  of  Keithsburg,  and  William  Drury — that  it 
gives  them  affirmative  relief.  They  did  not  file  bills  to  set 
aside  these  conveyances,  but  McKinney,  Gilmore  &  Co.,  and 
Samuel  Sprowl  did,  as  did  also  Faulkner,  his  being  a  cross- 
bill. Pending  the  suit  upon  said  bills  and  cross-bill,  the 
bank  and  Drury,  having  judgments  in  attachment  against 
the  lands  in  controversy,  the  attachments  having  been  levied 
prior  to  filing  such  bills,  caused  executions  to  be  issued  there- 
on and  advertised  to  sell  the  lands  on  the  executions.  Where- 
upon appellants,  Matilda  M.  and  W'illiam  E.  Patterson,  filed 
their  separate  bills  in  chancery  to  enjoin  such  sale.  Anwers 
were  filed,  issues  joined,  and  by  agreement  all  the  suits  were 
consolidated  and  tried  as  one  cause. 

It  is  urged  that  as  respects  the  bank  and  Drury,  the  court 
should  have  decreed  nothing  more  than  that  the  bills  against 
them  should  be  dismissed  and  the  injunctions  which  had  been 
obtained  be  dissolved;  whereas  it  was  decreed  generally  that 
the  conveyances  be  set  aside  and  for  nothing  held  as  far  as  the 
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creditors  in  the  proceedings  were  concerned,  and  that  the 
lands  be  held  liable  to  the  liens  of  the  judgments,  etc.  The 
issues  made  by  the  bills  and  answers  were  whether  the  lands 
were  fraudulently  conveyed  or  not,  and  whether  the  attach- 
ments were  wrongfully  levied  upon  the  lands  as  the  property 
of  appellants.  We  do  not  perceive  why  the  setting  aside  of 
the  deeds  is  not  consistent  with  the  issues  made  by  the  bills 
and  answers,  and  do  not  think  it  affords  any  substantial 
ground  of  complaint  on  the  part  of  appellants. 

It  is  further  objected  to  the  form  of  the  decree,  that  it  is 
personal  against  the  defendants,  requiring  them  to  pay  the 
judgments  within  twenty  days.  As  the  cause  will  be  remand- 
ed, this  objection  can  be  obviated  by  making  the  decree  an 
alternative  one  in  this  respect,  that  if  the  judgments  are  not 
paid  by  the  time  limited,  then  the  sheriff  shall  proceed  as 
directed,  giving  the  option  to  the  defendants  to  pay  the  judg- 
ments or  suffer  the  lands  to  be  sold  under  execution. 

As  respects  the  conveyance  to  Matilda  M.  Patterson,  the 
decree  is  affirmed,  but  as  respects  the  conveyance  to  William 
E.  Patterson,  the  decree  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed  in  part  and  affirmed  in  part. 


Orange  W.  Koon  et  al. 

v. 

William  Hollingsworth. 

Filed  at   Ottawa  November  SO,  1880. 

1.  Arbitration — binding  on  parties.  A  parol  submission  of  the  state  of 
accounts  between  parties  followed  by  a  valid  award,  though  not  in  writing, 
may  be  binding  and. conclusive  upon  the  parties,  if  the  arbitrators  act  fairly; 
but  before  a  party  is  so  bound,  the  agreement  to  arbitrate  should  be  duly 
established. 
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2.  Chancery  practice — reference  to  master  to  state  account.  Where  the  liti- 
gation involves  a  complicated  account  between  the  parties  running  for  a 
period  of  eight  or  nine  years,  consisting  of  various  items  and  large  amounts, 
the  case  should  be  referred  to  the  master  to  state- the  account,  under  such 
directions  as  the  court  may  think  proper,  and  it  is  error  not  to  do  so. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  Charles  H.  Wood,  for  the  appellants. 

Mr.  Eobert  Doyle,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  William  Hollings- 
worth against  O.  W.  Koon  and  others,  to  enjoin  the  sale  of 
certain  lands  in  Iroquois  county,  under  two  certain  mortgages 
executed  on  the  23d  day  of  November,  1876,  by  the  com- 
plainant to  O.  W.  Koon,  to  secure  an  alleged  indebtedness  of 
$12,920.50,  for  which  notes  had  been  given  bearing  even  date 
with  the  mortgages.  It  is  alleged  in  the  bill  that  nothing  is 
due  on  the  notes  and  mortgages,  and  the  complainant  asks  for 
an  accounting  and  general  relief. 

After  the  filing  of  the  bill  and  service  of  process,  a  portion 
^  of  the  lands  were  sold  on  the  mortgage,  and  a  supplemental 
bill  was  filed  to  cancel  and  set  aside  the  sale. 

The  cause  came  to  a  hearing  on  bill,  answer,  replication 
and  proofs,  and  the  court  found  that  complainant  was  not 
indebted  to  O.  W.  Koon  or  his  assignee  in  any  amount  what- 
ever on  the  notes  and  mortgages,  and  a  decree  was  entered 
declaring  the  mortgages  null  and  void,  and  that  the  sale 
made  March  5,  1878,  under  one  of  the  mortgages  was  null 
and  void,  and  the  indebtedness  to  O.  W.  Koon  secured  by 
the  mortgages  was  declared  canceled  and  paid,  and  that  the 
respondents  pay  the  costs. 

It  appears,  from  the  record,  that  the  complainant,  Hollings- 
worth, and  the  defendant  Koon,  have  had  dealings  with  each 
other  for  a  number  of  years,  commencing  as  early  as   1868, 
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and  continuing  down  to  1877;  that  complainant  was  a  farmer 
and  cattle  dealer,  and  in  order  to  carry  on  his  operations 
Koon  supplied  liim  with  money,  advancing  it  from  time  to 
time  as  it  was  needed  in  the  business,  and  charging  interest 
at  the  rate  of  two  per  cent  per  month.  Various  notes  were 
taken,  and  payments  made,  so  that  the  accounts  between  the 
parties  became  complicated,  and  it  was  somewhat  difficult  to 
determine  the  true  state  of  the  account  between  them. 

On  the  20th  day  of  June,  1874,  Koon  made  an  estimate 
of  the  amount  due  him  from  complainant,  and  ascertained 
that  the  sum  was  $11,333.52,  for  which  sum  the  complainant 
executed  his  note;  but  the  complainant  now  insists  that  the 
amount  was  made  up  entirely  of  usurious  interest,  computed 
at  the  rate  of  two  per  cent  per  month.  This  note  was,  how- 
ever, surrendered  on  the  23d  day  of  November,  1876,  when 
the  notes  and  mortgages  were  given  for  the  $12,920.50. 

In  the  answer  it  is  set  up  that  the  matters  involved  between 
complainant  and  Koon  were  submitted  to  arbitration  on  the 
23d  day  of  November,  1876,  A.  S.  Palmer  having  been 
selected  by  Koon,  and  Lewis  Russ  by  complainant,  and  as  a 
result  of  the  arbitration  there  was  found  to  be  due  Koon 
$12,920.50. 

If  there  was  a  valid  submission  followed  by  a  valid  award 
made  by  arbitrators  chosen  by  the  parties,  that  would  of  itself 
put  an  end  to  this  controversy;  but  the  complainant  denies 
that  he  ever  agreed  to  arbitrate,  and  the  court,  on  the  hear- 
ing, found  that  the  award  was  not  binding  on  the  parties, 
and  the  correctness  of  this  decision  is  the  first  question  pre- 
sented for  our  consideration. 

It  will  be  observed  that  no  written  agreement  to  submit  to 
arbitration  was  entered  into  by  the  parties,  nor  was  there  any 
written  award  prepared  and  signed  by  the  pretended  arbitra- 
tors. A  parol  submission,  followed  by  a  decision  of  arbitra- 
tors, not  in  writing,  may  be  binding  and  conclusive  upon 
parties  who  have  submitted  their  matters  for  decision,  but  it 
is  unreasonable  to  believe  that  where  so  large  an  amount  was 
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involved,  as  is  the  case  here,  the  parties  would  have  en- 
tered upon  an  investigation  trusting  to  the  uncertainty 
of  the  memory  of  witnesses  in  regard  to  whether  there  was  a 
submission,  and  what  was  submitted.  But  the  complainant 
testified  that  he  did  not  submit  the  matters  in  dispute  between 
him  and  Koon  to  arbitration;  that  Koon  had  threatened  to 
put  him  into  bankruptcy,  and  that  Russ,  who  claimed  to  be  a 
friend,  advised  him  to  go  and  see  Palmer,  who  was  attorney 
for  Koon  ;  that  Palmer  offered  to  take  out  all  the  two  per 
cent,  and  he  went  up  the  next  day  with  his  papers  to  Palmer, 
who  had  Koon's  papers,  and  on  Palmer's  suggestion  he  got 
Russ  to  come  over  and  assist  in  figuring  over  the  matter. 
When  the  amount  was  ascertained  they  wanted  him  to  give  a 
mortgage,  but  he  desired  time;  that  Russ  told  him  if  he  did 
not  sign  a  mortgage  they  would  throw  him  into  bankruptcy; 
finally  he  gave  the  mortgage  for  the  amount  they  had  arrived 
at,  upon  the  understanding  that  if  it  was  not  all  right  it 
would  afterwards  be  made  right. 

If  the  testimony  of  this  witness  is  true,  then  it  is  apparent 
that  there  was  no  submission  to  arbitration.  He  met  Palmer 
for  the  purpose  of  looking  over  and  seeing  how  the  account 
stood,  for  the  purpose  of  making  a  settlement.  This  view 
is  corroborated  by  one  of  the  depositions  of  Russ,  found  on 
page  173  of  the  record.  He  there  says:  "In  November, 
1876,  I  was  called  upon  to  make  a  settlement  of  indebtedness 
between  William  Hollingsworth  and  O.  W.  Koon.  A.  S. 
Palmer  assisted  me  in  making  the  settlement." 

In  this  deposition  he  does  not  speak  of  an  arbitration,  but  of 
a  settlement.  Koon  testified  that  it  was  an  arbitration,  and 
Palmer,  his  attorney  and  arbitrator,  thinks  it  was  an  arbitra- 
tion; but  when  the  whole  evidence  is  considered,  it  is  so 
unsatisfactory  and  uncertain  that  we  can  not  hold  it  sufficient 
to  bind  the  parties  to.  an  award.  If  two  persons  agree  to 
submit  a  matter  in  dispute  to  arbitration,  then  they  ought  to 
be  bound  by  the  decision,  where  the  arbitrators  have  acted 
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fairly;  but  a  person  should  not  be  bound  unless  he  has  agreed 
to  arbitrate,  and  the  agreement  should  be  clearly  established. 

We  are,  therefore,  of  opinion  that  the  court  decided 
right  in  holding  that  the  parties  were  not  concluded  by  an 
award.  But  the  court  proceeded  to  hear  the  evidence  and 
determine  the  condition  of  the  account  between  the  parties, 
without  a  reference  to  the  master  to  state  an  account.  This 
was  error.  Here  was  a  complicated  account,  running  for  a 
period  of  eight  or  nine  years,  consisting  of  various  items  and 
large  amounts,  and  it  would  be  a  difficult  task  to  undertake 
to  determine  how  the  merits  of  the  controversy  stood  without 
a  reference  to  the  master  to  state  the  account.  When  the 
court  determined  that  the  arbitration  was  not  binding  and 
conclusive  between  the  parties,  then  a  reference  ought  to  have 
been  made  to  the  master  to  state  an  account,  under  such  direc- 
tions embodied  in  the  decree  as  was  thought  to  be  proper. 
This  has  been  the  uniform  practice  in  such  cases.  3foss 
v.  IlcCall,  75  111.  190. 

For  the  error  indicated,  the  decree  will  be  reversed  and  the 

cause  remanded,  with  directions  to  the  circuit  court  to  refer 

to  the  master. 

Decree  reversed. 


Hugh  Maher 

v. 

Charles  B.  Farwell  et  al. 

Filed  at  Ottawa  November  20,  1880. 

1.  Mortgage — deed  absolute  inform — proof  mast  be  clear — laches.  On  bill  to 
have  a  deed,  absolute  on  its  face,  declared  a  mortgage,  and  for  leave  to  redeem, 
filed  thirteen  years  after  the  transaction,  and  seven  years  after  a  refusal  to 
accept  the  amount  offered  as  the  sum  due,  it  is  incumbent  on  the  complainant 
to  establish,  by  clear  and  satisfactory  testimony,  beyond  all  cavil,  the  mate- 
rial allegations  on  which  he  bases  his  right  to  relief. 
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2.  When  a  bill  to  redeem  from  an  absolute  deed,  on  the  ground  it  was 
given  as  a  security  for  money,  is  not  filed  until  thirteen  years  after  the  date  of 
the  alleged  transaction,  and  more  than  seven  years  after  the  grantee 
distinctly  refused  to  recognize  complainant's  rights,  which  appears  in  the 
bill,  and  there  is  no  sufficient  excuse  for  the  delay,  the  laches  is  such  as  to 
bar  his  right  to  relief. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  couuty ; 
the  Hon.  E.  S.  Williams,  Judge,  presiding. 

On  the  12th  day  of  September,  1873,  plaintiff  in  error  filed, 
in  the  Superior  Court  of  Cook  county,  a  bill  in  chancery 
against  defendants  in  error,  alleging,  in  substance,  that  on  or 
about  the  20th  of  November,  1855,  Hugh  Maher  and  one 
William  H.  Warder  entered  into  a  written  contract  with 
Thomas  B.  King,  for  the  purchase  of  certain  real  estate  in 
Cook  county,  particularly  described  in  the  bill,  the  consider- 
ation being  $5100;  that  the  same  was  duly  recorded  in  the 
recorder's  office  in  Cook  county,  on  the  1st  day  of  December, 
1855;  that  prior  to  the  12th  of  December,  1860,  Warder,  for 
a  valuable  consideration,  conveyed  all  his  interest  in  the  con- 
tract to  Maher;  that  Maher  paid  to  King  the  whole  of  the 
purchase  money,  on  or  about  the  12th  of  December,  1860; 
that  prior  to  the  time  of  such  payment,  Maher  owed  Charles 
B.  Farwell  a  gambling  debt  to  the  amount  of  about  $1700, 
for  money  won  at  cards  by  fraudulent  contrivances  and 
devices,  for  which  Farwell  held  his  promissory  note;  that  it 
was  agreed  between  them  that  Maher  was  to  cause  the  land 
mentioned  in  the  contract  to  be  conveyed  to  Farwell,  by  way 
of  security  for  this  note,  upon  the  understanding  that  Far- 
well  was  to  pay  all  taxes  and  assessments  until  the  note 
was  paid,  when  Maher  was  to  refund  the  taxes  and  assess- 
ments so  to  be  paid  by  Farwell — no  time  being  fixed  as  to 
how  long  this  arrangement  was  to  run;  that  in  pursuance  of 
this  understanding,  King,  at  the  request  of  Maher,  on  the 
said  12th  day  of  December,  1860,  made  the  conveyance  of 
the  lands  in  question  to  Farwell;  that  though  the  deed  was 
absolute  in  form,  yet  it  was,  in  fact,  but  a  security  for  the  pay- 
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ment  of  the  note,  and  was  so  intended  and  understood  by  the 
parties;  that  about  five  or  six  years  after  the  making  of  the 
deed,  Maher  proposed  to  pay  Farwell  the  amount  of  the 
indebtedness,  together  with  all  taxes,  etc.,  paid  by  Farwell  on 
account  of  said  land,  but  that  Farwell  claimed  something 
over  $1000  more  than  Maher  owed  him,  and  would  not  accept 
what  was  justly  due  under  the  arrangement;  that  Maher 
neglected  saying  anything  more  to  Farwell  about  the  matter 
on  account  of  its  being  a  delicate  subject — the  claim  being  a 
gambling  debt;  that  within  the  last  few  days  Maher  had 
learned,  for  the  first  time,  that  Farwell  had,  on  the  12th  of 
October,  1866,  for  the  consideration  of  $100,  quitclaimed 
sixty  acres  of  the  land  to  Charles  B.  Pope,  and  that  Pope 
and  wife,  by  quitclaim  deed,  on  the  14th  of  November,  con- 
veyed the  same  land,  for.  a  like  consideration,  to  Parmelia 
Eaton,  George  Eaton,  Emily  Trussell,  and  Salma  Trussell; 
that  Salma  Trussell  and  wife  conveyed  their  pretended  inter- 
est to  George  Eaton  for  the  pretended  consideration  of  $750; 
that  George  Eaton  and  Emily  T missel 1  have  made  a  pre- 
tended contract  with  William  W.Perkins  for  the  sale  of  said 
last  mentioned  piece  of  land  at  and  for  the  consideration  of 
$39,000;  that  all  of  the  said  conveyances  are  fraudulent  as 
against  Maher,  having  been  made  with  notice  of  his  rights; 
that  Maher,  for  the  first  time,  learned  on  the  30th  of  August, 
1873,  that  Farwell,  on  the  4th  of  Ootober,  1872,  had  conveyed 
the  remaining  twenty  acres,  for  the  alleged  consideration  of 
$9000,  to  Alexander  White;  that  said  conveyance  to  White 
is  a  sham,  and  fraudulent  as  to  Maher;  that  White  dis- 
claims all  interest  in  the  land,  and  claims  to  hold  the  same 
for  one  Sylvester  Lind. 

All  the  above  named  persons  are  made  parties  to  the  bill, 
and  the  bill  prays  that  so  many  of  these  parties  as  appear  to 
have  any  interest  in  the  land  be  compelled  to  convey  the  same 
to  Maher,  but  if  this  can  not  be  done,  that  Farwell  be  com- 
pelled to  pay  to  Maher  the  present  value  of  the  lands. 
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The  defendants  filed  answers  denying-  nil  the  material  facts 
in  the  bill,  to  which  there  were  replications. 

Perkins  also  filed  a  cross-bill  praying  that  the  court  decree 
that  Maher  has  no  interest  in  the  land  by  virtue  of  the  con- 
tract between  him  and  King,  and  that  his  interest  therein  be 
declared  extinguished  by  the  conveyance  from  King  to  Far- 
well,  etc. 

On  the  10th  of  January,  1874,  by  consent  of  parties,  the 
cause,  together  with  all  the  papers  and  files  pertaining 
thereto,  were  removed  into  the  circuit  court  of  Cook  county, 
where  the  same,  on  the  29th  of  June  following,  was  heard 
upon  original  and  cross-bills,  answers,  replications  and  proofs. 

The  circuit  court  found  the  equities  with  the  defendants  in 
the  original  bill,  and  rendered  a  decree  dismissing  the  same, 
from  which  decree  Maher  has  appealed  to  this  court. 

Mr.  Jesse  Cox,  Jr.,  for  the  plaintiff  in  error  : 

A  conveyance  of  land  absolute  in  terms,  if  intended  as 
a  security  for  a  debt  by  the  parties,  is  a  mortgage,  whether 
the  intention  is  manifested  by  a  written  defeasance  executed 
at  the  time  of  the  conveyance,  or  by  parol  declarations,  or  by 
the  acts  of  the  parties.  De  Wolf  v.  Strader,  26  111.  225; 
Deven  v.  Blake,  44  id.  135  ;  Price  v.  Karnes,  59  id.  276. 

It  is  not  probable  that  Maher,  then  a  wealthy  man,  would 
sell  an  unincumbered  tract  of  land  to  Farwell  at  one-fourth 
the  price  he  had  just  paid  for  it,  especially  for  a  gaming 
debt.  Chapin  v.  Dalce,  57  111.  295;  Gordon  v.  Casey, 
23  id.  70. 

The  assignment  of  any  security  for  a  gaming  debt,  or  con- 
veyance, will  not  affect  the  remedies  of  any  person  interested 
therein.  Gross  Stat.  1869,  p.  312,  sec.  4;  Chapin  v.  Dalce, 
57  111.  295. 

Mr.  John  J.  Knickerbocker,  for  the  defendants  in  error  : 

There  are  no  presumptions  that  the  consideration  for  the 

deed   was  unlawful.      Phil.  Ev.   (5  Am.  ed.)   673;  McCagg 


60  Ma  her  v.  Far  well  et  al.  [Nov. 

Opinion  of  the  Court. 

et  al.  v.  Heacoch  et  al.  34  111.  476  ;  Steven  v.  Cushman, 
35  id.  198  •  Phillips  v.  Roberts,  90  id.  498. 

The  evidence  must  be  strong  and  convincing  to  show  that 
a  deed  absolute  in  form  was  intended  as  a  mortgage.  Stone 
et  al.  v.  Duvall  et  al.  77  111.  478  ;  Remington  v.  Campbell, 
60  id.  516  ;  Pitts  et  al.  v.  Cable  et  al.  44  id.  103;  Magnusson 
v.  Johnson  et  al.  73  id.  159. 

The  fact  that  a  conveyance  of  real  estate  is  in  form  an 
absolute  warranty  deed,  raises  a  strong  presumption  that  it 
was  a  sale,  and  this  is  strengthened  by  lapse  of  time.  To 
show  such  a  deed  to  be  a  mortgage  only,  the  proof  must  be 
clear  and  convincing.  Hancock  v.  Harper,  86  111.  445 ; 
Knowles  v.  Knowles,  id.  11;    Wilson  v.  McDowell,  78  id.  517. 

Mr.  Geo.  W.  Smith,  for  the  defendants  in  error  Farwell, 
Lind  and  White  : 

The  complainant  was  bound  to  establish  his  case  by  a  pre- 
ponderance of  testimony.  It  was  not  sufficient  that  he  should 
contradict  or  negative  the  testimony  of  Farwell. 

As  to  the  bet  upon  the  election  of  Mr.  Lincoln,  counsel 
cited  Stevens  v.  Sharp,  26  111.  404  ;  Gordon  v.  Casey,  23  id.  70 ; 
Guyman  v.  Burlingame,  36  id.  201  ;  McClurken  v,  Detrich, 
33  id.  349;  M.  S.  L.  and  T.  Co.  v.  Goodrich,  75  id.  554; 
Gregory  v.  King,  58  id.  169  ;  Story's  Eq.  Jur.  sec.  298  ;  Lucas 
v.  Nichols,  66  111.  41  ;  Sherley  v.  Howard,  53  id.  455 ;  Mosher 
v.  Griffin,  51  id.  184;  Ohapin  v.  Dale,  57  id.  295;  Mallett 
v.  Butcher,  41  id.  382. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

It  will  be  perceived  that  the  bill  in  this  case  was  not  filed 
until  near  thirteen  years  after  the  occurrence  of  the  transac- 
tions out  of  which  this  controversy  arose,  and  not  until  at 
least  seven  years,  as  is  shown  by  the  bill  itself,  after  Farwell 
had  refused  to  accept  the  amount  which  Maher  claimed  he 
was  entitled  to  under  the  arrangement;  or  in  other  words  until 
after  a  difficulty  and  misunderstanding  had  arisen  between 
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them  in  reference  to  the  matter.  Waiving  for  the  present 
the  staleness  of  the  claim  as  a  distinct  defence,  it  must  be 
admitted  that  after  this  very  extraordinary  lapse  of  time,  it 
was  undoubtedly  incumbent  on  Maher  to  establish,  by  clear 
and  satisfactory  testimony  beyond  all  cavil,  the  material  facts 
alleged  in  his  bill.  This  has  not  been  done.  The  alleged 
trust  upon  which  the  conveyance  from  King  to  Farwell  was 
made,  rests  solely  upon  the  testimony  of  Maher  so  far  as  any 
direct  evidence  is  concerned,  and  this  fundamental  fact  is  dis- 
tinctly denied  by  Farwell,  who  was  called  and  examined  as  a 
witness  in  behalf  of  the  complainant.  Conceding  there  are 
circumstances  corroborating  the  testimony  of  Maher,  as  is 
claimed  by  his  counsel,  still  the  evidence  is  clearly  insufficient 
to  establish  this  indispensable  fact  upon  which  the  whole 
theory  of  complainant's  case  rests. 

But,  outside  of  this,  the  complainant  has  shown  no  suffi- 
cient excuse  for  the  very  extraordinary  delay  in  instituting 
legal  proceedings  for  the  enforcement  of  his  alleged  rights. 
As  we  have  just  seen,  more  than  seven  years  before  the  insti- 
tution of  this  suit,  as  shown  upon  the  face  of  the  bill,  Far- 
well  distinctly  refused  to  recognize  complainant's  alleged 
rights,  by  demanding  something  over  a  thousand  dollars  of 
Maher  more  than  he  was  entitled  to,  and  refusing  to  reconvey 
the  property  upon  the  payment  of  the  real  amount  due  under 
the  agreement ;  and  the  only  excuse,  or  pretended  excuse, 
for  this  almost  unprecedented  delay,  is  the  fact  that  the  demand 
against  him  was  a  gambling  debt,  and  that  he  did  not  want 
to  give  it  publicity  by  the  institution  of  legal  proceedings, 
and  the  further  fact  that  he  was  to  some  extent  otherwise 
involved,  and  it  was  not  convenient  to  pay  the  claim,  though 
his  own  evidence  shows  he  was  abundantly  able  to  have  paid 
it  had  he  desired  to  do  so. 

The  law  does  not  permit  one,  after  having  received  a  sup- 
posed injury,  to  lie  by  for  years  until  the  circumstances  con- 
nected with  it  have  probably  faded  from  the  memory  of  the 
witnesses  to    the   transaction,    or    until   they   have    died    or 
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removed  from  the  country,  before  instituting  legal  proceed- 
ings to  redress  it.  It  is  a  favorite  maxim  of  equity  that  the 
law  favors  the  vigilant,  and  not  thbse  who  sleep  upon  their 
rights.  This  suit  could  not  be  maintained  under  the  circum- 
stances  without  a  manifest  disregard    of  this   principle. 

For  the  reasons  stated,  we  are  of  opinion  that  the  decree 
of  the  circuit  court  is  right,  and  it  must  therefore  be  affirmed. 

Decide  affirmed. 

Mr.  Chief  Justice  Dickey  took  no  part  in  the  determin- 
ation of  this  cause,  having  been  connected  with  same  as 
counsel. 


The  Village  of  Byron 

v. 

Joseph  Blount. 

Filed  at  Ottawa  November  W,  18S0. 

1.  Eight  of  way — for  street,  by  a  village — sufficiency  of  petition.  A  petition 
by  a  village,  showing  that  the  president  and  trustees  had  before  duly  passed 
an  ordinance  establishing  a  street  within  the  corporate  limits,  and  alleging 
that  the  village  authorities  and  the  owner  of  the  land  to  be  taken  were  unable 
to  agree  upon  the  amount  to  be  paid  him  as  damages  for  his  land  taken  for 
the  street,  and  praying  that  on  a  final  hearing  the  just  compensation  to  be 
made  to  the  defendant  for  the  land  may  be  ascertained  according  to  law,  and 
when  the  same  is  paid  to  him,  or  is  deposited  as  required  by  law,  an  order 
for  possession  of  the  property  condemned  for  public  use  may  be  made  by  the 
court,  and  for  other  relief,  is  in  strict  conformity  to  the  law,  and  it  is  error 
to  sustain  a  demurrer  to  it. 

2.  Same — validity  of  ordinance  fixing  manner  of  raising  means  to  pay  for 
land  taken,  not  involved.  Where  the  first  section  of  an  ordinance  established  a 
new  street,  all  upon  the  defendant's  land,  and  the  second  section  provided 
that  the  property  contiguous  to  the  street  should  be  taxed  one-fourth  of  the 
cost  incurred  in  establishing  and  opening  the  same,  it  was  held,  on  an  appli- 
cation to  condemn  the  land  proposed  to  be  taken  and  fix  the  defendant's 
just  compensation,  that  the  validity  of  the  second  section,  prescribing  the 
mode  of  raising  the  tax  to  pay  the  damages  sustained  by  the  defendant,  was 
not  involved  in  the   proceeding,  but   that  when  an  effort  should  be  made  to 
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enforce   the  tax,  the  validity  of  the  second  section  of  the  ordinance  could  be 
tested,  and,  if  such  tax  was  illegal,  the  courts  would  grant  relief. 

3.  Same — sufficiency  of  description  of  street.  There  is  no  rule  of  law  that 
requires  any  greater  degree  of  certainty  in  the  description  of  land  sought  to 
be  condemned  for  a  street,  than  will  enable  a  surveyor  to  find  and  locate  it 
from  the  description  given. 

4.  Ordinance — to  establish  a  street,  need  not  be  published.  The  statute  does 
not  require  an  ordinance,  to  establish  a  street  by  a  village  within  its  limits, 
to  be  published. 

5.  Same — legality  of,  when  must  be  proved.  On  petition  to  condemn  land  for 
a  public  street,  established  by  ordinance,  if  the  land  owner  shall,  in  his  answer, 
deny  that  the  ordinance  was  duly  passed,  then  the  petitioner  will  be  required 
to  prove  that  every  step  necessary  to  make  it  a  valid  ordinance  has  been 
taken.      Otherwise  no  such  proof  is  required. 

Appeal  from  the  County  Court  of  Ogle  county;  the  Hon. 
Albert  Woodcock,  Judge,  presiding. 

Mr.  N.  C.  Warner,  for  the  appellant. 

Mr.  L.  F.  Warner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  petition  in  this  case  avers  that  the  president  and  trus- 
tees of  the  village  of  Byron,  in  the  county  of  Ogle,  in  this 
State,  on  the  22d  day  of  March,  1880,  duly  passed  an  ordinance 
establishing  a  street  within  the  village,  to  be  called  Seventh 
street. 

It  is  also  alleged  that  the  village  authorities  and  appellee 
were  unable  to  agree  upon  the  amount  that  should  be  paid 
him  as  damages  for  his  land  taken  for  the  street;  and  the 
prayer  is,  that  on  a  final  hearing,  the  just  compensation  to 
be  made  to  appellee  for  the  ground  so  taken,  may  be  ascer- 
tained, according  to  law,  and  when  such  compensation  is  paid 
to  him  by  the  village,  or  is  deposited  as  required  by  law,  an 
order  for  possession  of  the  property  condemned  to  public  use 
may  be  made  by  the  court,  and  for  other  relief. 

To  this  petition,  appellee  filed  a  demurrer,  which  was  sus- 
tained by  the  court,  and  judgment   for   costs   was   rendered 
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against  petitioner,  and  an  appeal  therefrom  was  allowed  and 
perfected. 

It  is  conceded  that  this  village  has  the  power  to  establish 
and  open  streets  and  roads  within  its  limits,  but  it  is  insisted 
that  it  has  no  power  under  the  constitution  and  laws  to  take 
it  without  making  just  compensation,  and  that  this  is  an 
effort  to  thus  deprive  appellee  of  this  property. 

The  first  section  of  the  ordinance  establishes  the  street  all 
on  appellee's  land,  and  the  second  section  declares  that  the 
property  contiguous  thereto  shall  be  taxed  one-fourth  of  the 
cost  incurred  in  establishing  and  opening  the  same.  It  is 
claimed  that  this  second  section  contravenes  the  constitution 
and  the  law.  If  this  were  conceded,  we  are  at  a  loss  to  see 
in  what  manner  it  affects  appellee's  rights.  The  proceeding 
is  not  to  confirm  or  to  declare  the  ordinance  valid.  But  the 
petition  only  asks  to  have  the  damages  appellee  may  sustain 
by  reason  of  taking  his  land  for  public  use,  ascertained  by 
law,  and  when  paid  or  deposited,  the  village  be  authorized 
to  take  possession,  and  to  use  it  as  a  public  street.  So  far  as 
we  can  see,  this  is  in  strict  conformity  to  the  law,  and  no 
reason  is  perceived  for  sustaining  the  demurrer  to  the 
petition. 

The  demurrer  admits  the  allegations  of  the  petition  to  be 
true,  but  it  in  nowise  raises  the  question  of  the  constitution- 
ality of  the  ordinance  prescribing  the  amount  or  mode  of 
raising  the  tax  to  pay  for  the  damages  sustained  by  appellee. 
The  only  question  before  us  is,  whether  the  facts  alleged  in 
the  petition,  and  admitted  by  the  demurrer  to  be  true,  entitle 
the  village  to  have  the  damages  ascertained.  We  think 
they  are  sufficient.  When  they  are  determined,  the  village 
will  then,  if  they  deem  it  of  sufficient  public  importance  to 
open  the  street,  make  provision  to  raise  the  means  to  pay  the 
damages,  and  then  if  the  village  attempts  to  levy  an  uncon- 
stitutional or  illegal  tax  on  appellee's  property  for  that  or 
any  other  purpose,  the  law  will  afford  him  an  adequate  rem- 
edy.    We  can  not  know,  when  the  damages  shall  be  assessed, 
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that  they  will  not  be  so  high  that  the  village  authorities  will 
deem  it  too  burthensorae  to  justify  them  in  opening  the  street, 
and  entirely  abandon  it  for  all  future  time.  When  the  effort 
shall  be  made  to  enforce  a  void  tax,  the  courts  will  afford  the 
proper  relief. 

This  second  section  is  not  involved  in  this  case.  But  the 
first  section  only  is  involved.  The  proceeding  is  only  to 
have  the  damages  assessed,  and  not  to  have  a  judgment  for 
the  collection  of  the  tax  claimed  to  have  been  provided  for, 
to  pay  for  the  land  thus  sought  to  be  taken. 

Its  validity  is  attacked  on  the  ground  that  the  place  of 
the  location  of  the  street  is  uncertain.  That  for  want  of 
proper  certainty,  the  ordinance  locating  it  is  void.  This  is, 
we  think,  a  misconception.  As  described  in  the  petition  it 
appears  to  us  that  it  may  be  readily  found  and  located  by  any 
person  familiar  with  the  locality.  We  apprehend  any  person 
in  the  village,  whether  he  is  skilled  or  not  in  the  princi- 
ples of  surveying,  could  readily  find  the  property  described. 
We  know  of  no  rule  that  requires  any  greater  certainty  than 
will  enable  a  surveyor,  from  its  description,  to  readily  find 
and  locate  it. 

It  is  said  that  there  is  no  averment  that  the  ordinance  was 
published.  The  statute  does  not  require  ordinances  of  this 
character  to  be  published.  It,  however,  does  require  that 
appropriation,  etc.,  ordinances  shall  be  published.  See  sec. 
64,  chap.  24,  Rev.  Stat.  1874. 

If  there  shall  be  an  answer  filed  denying  that  the  ordinance 
was  duly  passed,  the  petitioner  would  be  required  to  prove 
that  every  step  necessary  to  make  it  a  legal,  operative  ordi- 
nance, had  been  taken. 

It  then  follows  that  the  court  below  erred  in  sustaining  the 
demurrer,  and  the  decree  must  be  reversed,  and  the  cause 
remanded. 

Decree  reversed. 
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William  W.  Gavin 
v. 
The  City  of  Chicago. 

Filed  at  Ottawa  November  £0,  1880. 

1.  Allegations  and  proofs — as  to  personal  injury  from  alleged  negligence. 
An  averment  in  a  declaration  in  a  suit  against  a  city  to  recover  for  a  per- 
sonal injury  resulting  from  alleged  negligence  on  the  part  of  the  city,  as  to 
the  cause  of  the  injury,  is  material,  and  without  proof  to  sustain  such  alle- 
gation there  can  be  no  recovery. 

2.  So,  where  the  declaration  in  such  case  alleged  that  it  was  the  duty  of 
the  city  to  so  carefully  keep  and  maintain  a  street  and  swing  bridge  as  to 
protect  persons  traveling  along  and  upon  the  same  from  danger,  and  on 
account  of  the  negligence  of  the  city  in  this  regard,  the  plaintiff,  while  trav- 
eling along  and  upon  the  street,  "  was  necessarily  and  unavoidably  thrown 
down  upon  said  street  and  bridge,  and  caught  between  said  bridge  and  the 
abutment  of  the  street  thereon,"  and  had  his  arm  caught,  crushed  and 
broken,  and  the  proof  showed  that  the  plaintiff,  of  his  own  volition,  jumped 
upon  the  bridge  while  it  was  in  motion  and  before  the  draw  was  closed,  and 
fell  while  attempting  to  jump  off  the  bridge,  and  thereby  received  the  injury, 
it  was  held,  the  proof  failed  to  show  the  plaintiff  was  "necessarily  and  una- 
voidably "  thrown  down,  and  the  variance  was  fatal. 

3.  Negligence — contributory — care  of  children.  A  child  only  four  years 
old  left  his  parents' house,  unattended,  and  without  their  knowledge  or  consent, 
his  father  being  absent  engaged  in  his  usual  labor,  and  the  mother  being  sick 
and  confined  to  her  room,  and  while  thus  away  from  home,  playing  with  other 
boys,  the  child  received  a  personal  injury.  In  a  suit  against  the  city,  alleg- 
ing the  injury  resulted  from  the  negligence  of  the  city  in  respect  to  the  con- 
dition of  a  swing  bridge,  it  was  shown  that  the  mother,  as  soon  as  she  dis- 
covered the  child's  absence,  had  search  made  for  him,  and  it  also  appeared 
that  the  family  were  dependent  upon  the  father's  daily  labor  for  support: 
Held,  that  the  finding  of  no  negligence  on  the  part  of  the  parents  was  proper. 

4.  Same — as  to  the  condition  of  bridges  in  a  city.  It  is  the  duty  of  a  muni- 
cipal corporation  to  keep  and  maintain  bridges  within  the  corporate  limits  in 
a  reasonably  safe  condition,  but  it  is  not  required  by  law  to  so  construct  its 
streets  and  bridges  that  accidents  shall  be  impossible  to  persons  using  them. 
Persons  having  occasion  to  use  them  must  exercise  reasonable  care  for  their 
personal  safety. 

5.  Where  a  swing  bridge  in  a  city  is  reasonably  safe  for  persons  using 
ordinary  care,  and  a  child,  without  the  fault  of  its  parents,  with  other  chil- 
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dren  playing  upon  and  about  such  bridge,  is  injured  while  the  bridge  is  being 
handled  with  the  requisite  and  usual  care  and  skill,  no  recovery  can  be  had 
against  the  city,  but  the  injury  must  be  attributed  to  accident.  The  law  does 
not  make  it  the  duty  of  municipal  authorities  to  so  construct  such  bridges  as 
to  make  them  safe  for  children  to  play  upon  and  around  them — hence  they 
are  not  required  to  place  guards  or  mechanical  contrivances  to  keep  children 
off  the  same. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  G.  Rogers,  Judge,  pre- 
siding. 

Mr.  Pliny  B.  Smith,  for  the  plaintiff  in  error: 

It  is  not  only  the  duty  of  a  city  to  keep  its  streets  in  a 
condition  to  be  safe  under  ordinary  circumstances,  but  it 
must  anticipate  and  guard  against  such  accidents  as  may  reason- 
ably be  expected  to  occur,  and  this  involves  the  necessity  of 
erecting  railings  and  barriers  at  bridges  and  other  points  of 
danger,  where  the  danger  can  be  clearly  seen.  Hunt  v. 
Town  of  Pownal,  9  Yt.  411 ;  Palmer  v.  Andover,  2  Cush.  600; 
Jollet  v.  Verley,  35  111.  58;  Randall  v.  Cheshire  Township, 
6  K  H.  147. 

The  case  is  narrowed  down  by  the  exclusion  of  contribu- 
tory negligence.  The  plaintiff  being  only  four  years  old,  is 
too  young  to  be  charged  with  negligence.  Chicago  and  Alton 
Railroad  Co.  v.  Gregory,  58  111.  226 ;  Kerr  v.  Forgue,  54  id. 
482.  Nor  can  the  parents  be  charged  with  negligence. 
Kerr  v.  Forgue,  54  111.  482;   Chicago  v.  Major,  18  id.  439. 

The  care  and  precaution  required  by  the  city  must  conform 
to  the  character  of  the  locality,  a  greater  degree  of  care 
being  required  in  densely  populated  districts  and  much 
traveled  streets  than  in  more  sparsely  settled  places  and  less 
frequented  roads,  from  which  it  follows  that  special  features 
of  danger  should  be  particularly  guarded  against.  Toledo, 
Wabash  and  Western  Ry.  Co.  v.  Harmon,  47  111.  298;  Fitzv. 
City  of  Boston,  4  Cush.  365;  Palmer  v.  Andover,  2  id.  600; 
Murray  et  al.  v.  McLean,  Admr.  57  111.  378. 
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The  streets  must  not  only  be  so  kept  as  to  be  reasonably 
safe  and  secure  for  all  such  persons  as  ordinarily  make  use 
of  the  same,  but  they  must  be  kept  in  such  condition  as, 
contemplating  the  presence  in  them  of  children  even  of  ten- 
der age,  will  guard  them  from  such  dangers  as  such  children 
may  reasonably  be  expected  to  incur.  Chicago  v.  Major, 
18  111.  349;  Chicago  and  Alton  Railroad  Co.  v.  Gregory, 
58  id.  226. 

The  streets  must  be  kept  in  such  condition  as  not  only  to 
be  safe  under  ordinary  circumstances,  but  to  anticipate  and 
guard  against  such  accidents  as  may  reasonably  be  expected 
to  occur.  Hunt  v.  Town  of  Pownal,  9  Vt.  411 ;  Palmer  v. 
Andover,  2  Cush.  600;  Kelsey  v.  Town  of  Glover,  15  Vt.  708  ; 
Joliet  v.  Verley,  35    111.  58;  Aurora  v.  Pulfer,  56  id.  270. 

The  fact  that  he  was  called  by  other  boys  to  come  upon 
the  bridge  can  not  affect  the  question,  as  they  are  not  persons 
chargeable  with  responsibility  for  his  care ;  and  where  an 
injury  is  caused  in  part  by  the  interference  of  a  third  party, 
the  person  without  whose  negligence  the  injury  would  not 
have  occurred  is  not  absolved  from  liability.  D.  L.  &  N.  T. 
Co.  v.  Stewart,  2  Metcalf,  119;  Lane  v.  Atlantic  Works, 
107  Mass.  194;  Sheridan,  Admr.  v.  B.  C  &  N.  By.  Co. 
36  N.  Y.  39. 

Mr.  Julius  S.  Grinnele,  for  the  defendant  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  William  W.  Gavin,  by  his 
next  friend,  against  the  city  of  Chicago,  to  recover  damages 
sustained  on  account  of  the  loss  of  his  arm,  alleged  to  have 
occurred  through  the  negligence  of  the  city  authorities  in 
not  properly  maintaining  the  swing  bridge  on  Eighteenth 
street.  On  the  trial  in  the  circuit  court  plaintiff  obtained 
a  verdict  for  $3000,  upon  which  judgment  was  rendered. 
That  judgment  was  reversed  by  the  Appellate  Court  on  the 
appeal   of  defendant,  and  final  judgment  rendered  in   that 
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court  against  plaintiff  for  costs.  Plaintiff  brings  the  case  to 
this  court  on  error. 

The  accident  to  plaintiff  occurred  at  the  swing  bridge  over 
the  South  Branch  of  the  Chicago  river,  on  Eighteenth  street, 
whither  plaintiff  had  gone  with  other  older  boys.  The  bridge 
had  just  been  swung  around  to  allow  a  vessel  to  pass,  and  as  it 
was  being  closed  the  two  older  boys,  in  whose  company 
plaintiff  was,  jumped  on  the  bridge  just  as  soon  as  the  swing 
part  got  to  the  pathway  where  people  pass  on,  and  one  of 
them  called  to  plaintiff  to  come  on.  A  witness  who  saw  the 
accident  says,  when  plaintiff  stepped  on  the  bridge  he  was 
on  the  road  bed.  He  then  seemed  to  be  frightened,  stood 
still,  and  "commenced  to  shiver."  The  other  boys  jumped 
off,  and  plaintiff  undertook  to  do  the  same,  but  fell  forward 
on  his  face  across  the  space  between  the  bridge  and  the  abut- 
ment, and  in  some  way  his  right  arm  got  between  the  bridge 
and  the  abutment  and  was  crushed. 

The  declaration  contains  an  averment  it  was  the  duty  of 
defendant  to  so  carefully  keep,  maintain,  and  manage  the 
street  and  bridge,  as  to  protect  persons  traveling  along  and 
upon  the  same  from  danger,  and  on  account  of  the  negligence 
of  defendant  in  this  regard,  plaintiff,  while  passing  along  and 
upon  the  street,  "  was  necessarily  and  unavoidably  thrown 
down  upon  said  street  and  bridge  and  caught  between  said 
bridge  and  the  abutment  of  the  street  thereon,  and  the  right 
arm  of  plaintiff  was  crushed  and  broken." 

There  is  absolutely  no  evidence  to  sustain  this  averment  in 
the  declaration  as  to  the  cause  of  the  injury  to  plaintiff.  He 
was  not  "necessarily  and  unavoidably"  thrown  down  on  the 
street  or  bridge.  The  evidence  is,  plaintiff  jumped  upon  the 
bridge  while  it  was  in  motion,  and  in  that  way  sustained  the 
injury  of  which  he  complains.  That  which  flows  or  follows 
from  an  act  of  volition  can  not  be  said  to  happen  "necessa- 
rily and  unavoidably."  The  variance  between  the  declara- 
tion and  the  proof  in  this  respect  is  fatal,  and  would  preclude 
any  recovery  in  the  present  action,  as  the  pleadings  stand. 
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But  the  decision  may  be  placed  on  the  broader  ground,  the 
evidence  makes  no  case  in  favor  of  plaintiff.  At  the  time 
of  the  accident  plaintiff  was  only  four  years  old,  and  of  course 
he  was  too  young  to  exercise  any  care  for  his  personal  safety. 
His  parents  resided  on  Butterfield  street,  between  Eighteenth 
and  Nineteenth  streets.  On  the  morning  of  the  day  when 
the  accident  occurred  his  mother  was  sick  and  was  confined 
to  her  bed,  and  his  father  was  absent  from  home  engaged  in 
his  usual  labor.  Plaintiff  left  his  home  without  the  knowl- 
edge of  his  mother,  and  as  soon  as  she  discovered  his  absence 
she  directed  search  to  be  made  at  once  for  him.  The  family 
was  dependent  on  the  daily  labor  of  the  father  for  support, 
and  were  not  in  such  circumstances  as  would  enable  them  to 
procure  any  suitable  person  to  constantly  care  for  the  chil- 
dren. Under  the  circumstances  proven,  the  jury  found  there 
was  no  negligence  on  the  part  of  the  mother  touching  the 
care  she  bestowed  oh  her  child,  and  the  Appellate  Court  was 
entirely  correct  in  not  disturbing  the  finding  in  that  respect. 

The  only  remaining  question  in  the  case  is  whether  defend- 
ant was  guilty  of  negligence  in  regard  to  the  care  and  man- 
agement of  the  bridge  where  the  accident  occurred.  No 
special  defect  is  averred  in  the  declaration  to  have  existed  in 
the  bridge,  nor  are  the  servants  of  defendant  charged  with 
any  carelessness  in  the  management  of  the  bridge  at  the  time 
of  the  happening  of  the  injury  to  plaintiff.  The  averments 
in  the  declaration  are  general  as  to  the  want  of  care  in  main- 
taining the  bridge,  and  no  specific  acts  of  omission  of  duty 
in  that  regard  are  charged.  It  was  a  swing  bridge,  con- 
structed as  such  bridges  usually  are.  So  far  as  the  evidence 
discloses  its  condition  it  was  in  perfect  order,  and  was  handled 
with  usual  care  and  skill.  The  only  complaint  made  on  the 
argument  is,  that  there  was  no  barrier  of  any  kind  at  the 
approach  of  the  bridge,  and  no  watchman  to  guard  the  same 
to  prevent  accidents  to  persons  traveling  on  the  street. 

Undoubtedly  it  is  the  duty  of  a  municipal  corporation  to 
keep  and  maintain  such  bridges  within  the  corporate  limits 
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in  a  reasonably  safe  condition.  When  it  has  done  that  it  has 
discharged  its  duty  to  the  public  in  that  respect.  Persons 
having  occasion  to  pass  over  such  bridges  must  exercise  rea- 
sonable care  for  their  personal  safety,  and  the  laAv  has  laid 
that  duty  on  all  persons.  It  is  not  understood  to  be  the  duty 
of  such  a  corporation  to  so  construct  its  streets  and  bridges 
that  accidents  are  impossible  to  persons  using  them.  That 
would  impose  upon  them  a  higher  degree  of  care  in  this 
regard  than  the  public  welfare  demands.  Something  must 
always  be  left  to  the  provident  care  of  persons  using  them. 
The  bridge  in  question  was  reasonably  safe  to  persons  observ- 
ing ordinary  care.  It  had  no  barrier  at  the  approaches  when 
it  was  opened  to  allow  vessels  to  pass.  But  it  is  not  shown 
any  could  have  been  constructed  that  would  have  rendered 
the  bridge  more  secure  than  it  was.  A  number  of  contriv- 
ances had  been  tried  on  other  bridges  in  the  city,  and  all  of 
them  proved  to  be  worthless  for  the  purposes  for  which  they 
were  designed.  It  was  not  thought  they  rendered  the  bridges 
any  safer,  and  their  use  was  abandoned.  No  doubt  it  would  be 
possible  to  place  a  sufficient  guard  on  duty  at  every  bridge 
that  would  prevent  accidents  to  careless  persons,  and  to  chil- 
dren that  might  come  there  to  play,  or  some  mechanical  con- 
trivance might  possibly  be  constructed  that  would  answer 
the  same  purpose;  but  the  law  has  not  made  it  the  duty  of 
municipal  corporations  to  observe  such  extraordinary  care. 
The  bridge,  in  the  condition  it  was  then  in,  was  reasonably 
safe  for  all  persons  using  the  slightest  care  for  their  own 
safety.  No  duty  rests  on  the  city  to  make  such  bridges  safe 
for  children  to  play  around  or  upon,  nor  is  it  expected  parents 
will  allow  their  children  to  occupy  such  dangerous  places  as 
play-grounds,  and  if  they  wander  from  their  homes  without 
the  knowledge  of  their  parents,  and  sustain  injury  at  such 
places,  it  must  be  attributed  to  mere  accident  that  no  care 
which  they  are  obligated  to  observe,  on  the  part  of  municipal 
authorities,  could  prevent. 
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Plaintiff  eluded  the  watchful  care  of  his  mother,  and  in 
company  with  others  sought  this  dangerous  locality,  and 
while  engaged  in  boyish  sports  with  his  little  companions 
sustained  painful  injury.  It  was  a  mere  accident,  for  which 
no  one  was  really  chargeable,  and  certainly  gave  plaintiff  no 
cause  of  action  against  defendant. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  Town  of  Fox 

v. 

The  Town  of  Kendall. 

Filed  at  Ottawa  November  20,  1880. 

1.  Paupers — power  of 'legislature  to  impose  their  support  on  towns,  etc.  The 
legislature  has  the  right  to  impose  the  support  of  paupers  on  counties,  cities, 
incorporated  villages  or  townships,  as  it  may  choose,  this  being  a  portion  of 
the  police  power  of  the  State,  and  the  submission  of  the  question  whether 
paupers  shall  be  a  county  or  a  township  charge,  to  a  vote  of  the  people  of  the 
county,  is  not  essential  to  the  validity  of  a  law  making  the  paupers  of  a 
county  a  township  charge. 

2.  Same — curative  act  of  1871.  If  an  election  in  a  county  in  April,  1863, 
on  the  question  of  township  support  of  paupers,  was  held  before  the  act  pro- 
viding for  the  same  had  taken  effect,  under  the  constitutional  provision  in 
the  old  constitution,  that  no  law  should  be  in  force  until  sixty  days  after  its 
passage,  unless  otherwise  expressed,  section  34  of  the  Pauper  act  of  1871 
cured  the  defect,  if  the  townships  had  acted  in  good  faith  under  the  authority 
of  such  vote. 

3.  Same — residence  to  make  township  or  county  liable  to  another  for  support. 
Under  section  16  of  the  Pauper  act,  the  county  or  town  in  which  a  person  resided 
within  six  months  before  becoming  a  charge  in  another  county  or  town,  is 
made  liable  for  the  support  of  such  poor  person.  It  is  not  required  that  such 
person  should  have  become  a  pauper  in  such  township  or  county  sought  to  be 
charged,  but  it  is  sufficient  if  he  resided  therein  within  six  months  before 
becoming  a  pauper,  and  the  legislature  had  the  constitutional  power  to  make 
such  municipalities  liable. 

4.  Same — notice  to  town  ultimately  liable.  To  hold  a  town  liable  for  the  support 
of  a  pauper  who  had  a  residence  therein  within  six  months  before  becoming 
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a  pauper  in  another  town,  notice  of  the  fact  must  be  given  to  the  town  sought 
to  be  charged,  and  such  notice  must  be  given  within  a  reasonable  time,  and 
it  is  a  question  of  fact  for  the  jury  to  say,  from  all  the  facts  and  circum- 
stances, whether  the  notice  given  is  a  reasonable  one. 

5.  Constitutional  law — retrospective  curative  statutes.  If  the  legislature 
might  have  provided  for  township  support  of  paupers,  without  submitting 
the  question  to  a  vote  in  the  county,  it  may,  by  subsequent  retrospective  legis- 
lation, cure  any  defect  of  an  illegal  vote.  If  the  defect  in  an  act  or  pro- 
ceeding consists  in  doing  or  omitting  something  which  the  legislature  might 
have  made  immaterial  by  prior  law,  it  may  be  made  immaterial  by  subse- 
quent law. 

6.  Same — special  legislation.  A  statute  which  provides  that  where  counties 
have  voted  for  the  support  of  paupers  by  townships,  and  counties  have  acted 
in  good  faith  for  the  period  of  five  years,  under  the  authority  of  such  vote, 
the  acts  of  such  townships  and  counties  shall  be  deemed  legal  and  binding, 
notwithstanding  any  informality  in  the  time  or  manner  of  holding  such  elec- 
tion, etc.,  is  not  a  special  act,  within  the  constitutional  prohibition. 

7.  Parol  evidence — to  prove  election,  etc.  Under  section  34  of  the  Pauper 
act  of  1871,  the  fact  that  an  election  had  been  held  in  a  county,  and  that  it 
resulted  in  favor  of  making  paupers  a  township  charge,  and  that  the  town- 
ships had  acted  under  the  vote  in  good  faith  for  more  than  five  years,  need 
not  necessarily  be  proved  by  record  evidence,  but  such  election  and  its  result 
may  be  shown  by  secondary  evidence  when  the  proper  foundation  is  laid. 

8.  Municipal  corporations — subject  to  legislative  control.  The  powers, 
duties  and  liabilities  of  municipal  corporations,  unless  restrained  by  consti- 
tutional limitation,  are  wholly  under  the  control  of  the  legislature. 

9.  Instructions — in  language  of  the  statute.  In  a  suit  to  enforce  the  statu- 
tory liability  of  one  town  to  another,  for  the  support  of  a  pauper,  an  instruc- 
tion was  given  in  the  language  of  the  statute:  Held,  that  there  was  no  error 
in  giving  such  an  instruction.  If  the  other  party  desired  a  construction  of  the 
language  used,  he  should  have  asked  an  instruction  for  such  purpose. 

Appeal  from  the  Appellate  Court  for  the  Second  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kendall  County;  the  Hon.  Clark  W.  Upton,  Judge, 
presiding. 

Messrs.  Lewis  &  Hobert,  and  Mr.  H.  T.  Gilbert,  for  the 
appellant. 

Mr.  Charles  Wheaton,  and  Mr.  J.  M.  Durham,  for  the 
appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  action  was  brought  in  the  Kendall  circuit  court  by  the 
town  of  Kendall  against  the  town  of  Fox,  under  section  16 
of  the  chapter  entitled  "Paupers."  Both  towns  are  in  that 
county.  That  section  provides,  in  substance,  that  where  a 
person  shall  become  chargeable  as  a  pauper  within  six  months 
after  coming  into  a  county  or  town,  who  at  the  beginning  of  six 
months  next  preceding  his  becoming  so  chargeable  resided 
in  another  county  or  town,  it  shall  be  the  duty  of  the  last 
named  county  or  town  to  take  charge  of  the  pauper  on  receiv- 
ing notice  specified  in  the  act,  and  on  refusal,  an  action  shall 
lie  against  the  county  or  town  on  behalf  of  the  county  or 
town  wherein  such  person  became  chargeable,  to  recover  the 
costs  and  charges  expended  for  such  pauper. 

Appellee  bases  its  right  of  recovery  on  that  section  and  an 
act  approved  the  l3th  of  February,  1863,  (Pub.  Laws,  p.  46,) 
which  authorized  the  county  to  hold  an  election  to  determine 
whether  the  several  townships  of  the  county  should  support 
its  own  paupers.  It  is  averred  that  such  an  election  was 
held  on  the  first  Tuesday  in  April,  1863,  in  the  county  of 
Kendall,  resulting  in  favor  of  each  township  supporting  its 
paupers. 

In  the  month  of  March,  1875,  one  Mallory  came  from 
Kansas  to  the  town  of  Kendall,  and  worked  there  a  time; 
then  went  to  the  counties  of  Livingston  and  Iroquois  on  a 
visit.  After  his  return  he  labored  for  several  persons  resid- 
ing in  Kendall  toAvnship.  In  September,  1876,  he  worked 
for  one  Pope,  taking  with  him  his  trunk  and  clothing,  and 
worked  for  him  about  one  month,  and  boarded  with  him 
through  the  winter.  In  the  following  March  he  occupied  a 
vacant  house  in  the  village  of  Fox,  where  he  lived  alone. 
On  the  8th  of  April  he  returned  to  the  town  of  Kendall  and 
worked  for  a  Mrs.  Haines  at  $10  per  month.  He  remained 
there  until  the  latter  part  of  August,  when  he  became  sick, 
and  on  the   6th  of  September  he  was  taken  in  charge  by  the 
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town  supervisors  of  the  town  of  Kendall  as  a  pauper.  He 
at  that  time  had  §25,  and  objected  to  become  a  pauper. 
On  the  31st  of  October  the  town  clerk  of  Kendall  mailed  a 
notice  to  the  town  of  Fox  requesting  that  town  to  take  charge 
of  Mallory. 

The  General  Assembly,  we  apprehend,  have  the  undeniable 
right  to  impose  the  support  of  paupers  on  counties,  cities, 
incorporated  villages,  or  townships,  as  it  may  choose.  This 
is  a  portion  of  the  police  power  that  may  be  exercised  by  that 
body  according  -to  its  wisdom  and  sense  of  right.  The  duty 
may  be,  and  it  has  been  the  usual  course  in  this  country,  to 
impose  it  on  counties,  as  a  burthen,  that  each  shall  support 
its  own  poor.  But  there  can  be  no  question  that  it  may  be 
imposed  on  smaller  municipal  divisions,  such  as  townships,  vil- 
lages, and  cities.  See  Town  of  Freeport  v.  Board  of  Supervisors, 
41  111.  495.  This  being  a  question  of  power,  neither  a  muni- 
cipality nor  the  courts  can  obstruct  its  operation  on  the 
ground  of  policy,  or  even  relieve  against  hardships  incident 
to  the  execution  of  the  law. 

The  General  Assembly  then  had  the  power  to  enact 
the  law,  and  declared  it  in  force  in  the  counties  of  Kendall 
and  DeKalb  without  submission  to  a  vote  of  the  people. 
That  was  only  a  matter  of  choice  and  not  of  duty,  as  it  was 
not  essential  to  the  validity  of  the  act  that  it  should  have  the 
approval  of  a  majority  of  the  voters  of  the  county. 

But  it  is  urged  that  as  the  act  was  approved  on  the  13th  day 
of  February,  1863,  and  provided  that  the  question  whether 
each  township  should  support  its  own  paupers  should  be 
voted  on  at  the  next  election  of  town  officers,  the  election 
could  not  be  held  until  after  the  law  became  operative, 
and  as  there  were  not  sixty  days  after  its  approval,  saying 
nothing  of  the  adjournment  of  the  General  Assembly,  under 
the  23d  section  of  article  3  of  the  constitution  of  1848,  it 
could  confer  no  power  to  submit  the  question  to  a  vote  at  the 
town  elections  in  April  of  that  year;  that  as  the  law  was  not 
then  in  force,  the  question  could  not  be  submitted  till  after  it 
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was  in  force,  which  would  be  on  the  first  Tuesday  of  April, 
1864;  that  as  a  consequence  the  submission  of  the  question 
on  the  first  Tuesday  of  April,  1863,  was  without  power,  and 
was  void.  If  this  were  conceded  to  be  true,  the  question  still 
arises  whether  the  law  of  1871  (Pub.  Laws,  p.  596,  being 
section  34,  p.  758,  Rev.  Stat.  1874,)  does  not  cure  the  defect. 
It  provides  that  where  counties  have  voted  for  the  support 
of  paupers  by  townships,  and  counties  have  acted  in  good 
faith  for  the  period  of  five  years  under  the  authority  of  such 
vote,  the  acts  of  such  counties  and  townships  shall  be  deemed 
legal  and  binding,  notwithstanding  any  informality  in  the 
time  or  manner  of  holding  such  elections,  or  in  recording  or 
preserving  the  records  of  the  same. 

The  language  of  this  section  is  sufficiently  broad  to  fully 
cover  such  an  election  as  is  claimed  to  have  been  held  in  this 
case.  If  it  was  informal  as  to  the  time  or  manner  of  hold- 
ing the  election,  it  is  manifestly  and  fully  within  the  pro- 
vision. Nor  do  we  understand  that  this  proposition  is 
controverted.  But  it  is  claimed  the  law  is  unconstitutional, 
but  no  section  or  clause  of  that  instrument  is  referred  to 
which  prohibits  such  an  act,  nor  are  we  aware'  of  any  which 
denies  the  power.  It  appears  to  be  within  the  well  recog- 
nized power  of  the  legislative  department  of  the  government. 
(See  Cooley's  Const.  Lira.  371.)  That  author  says  that  it  is 
within  the  power  of  the  legislature  by  retrospective  statutes 
to  cure  defects  in  legal  proceedings,  where  they  are  in  the 
nature  of  irregularities  only,  and  which  are  not  jurisdictional. 
Of  this  class  are  statutes  which  cure  iregularities  in  the 
assessment  of  property  for  taxation  and  the  levy  of  taxes ; 
irregularities  in  the  organization  or  elections  of  corporations, 
and  of  the  votes  or  other  action  by  municipal  corporations, 
etc.  He  gives  as  a  test,  that  if  the  thing  which  failed  to  be 
done,  and  which  constitutes  the  defect  in  the  proceeding,  is 
something  which  the  legislature  might  have  dispensed  with 
by  a  prior  statute,  then  a  subsequent  statute  dispensing 
with  it   retrospectively  must  be  held  valid.     "And  so  if  the 
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defect  consists  in  doing  something  which  the  legislature 
might  have  made  immaterial  by  prior  law,  it  may  be  made 
immaterial  by  subsequent  law." 

We  have  seen  the  General  Assembly  might  have  enacted 
this  law,  and  it  would  have  become  operative  without  sub- 
mitting it  to  a  vote.  It  therefore  follows  that  as  the  vote  was 
immaterial  to  the  validity  of  the  act,  it  may  cure  the  defect 
of  an  illegal  vote  by  a  curative  or  retrospective  law.  And 
this  act  falls  within  and  answers  all  of  the  conditions  enumer- 
ated to  render  it  constitutional  and  valid. 

But  it  is  insisted  that  the  act  is  special,  because  it  only 
embraces  that  class  of  counties  in  which  towns  have  been 
supporting  the  poor  for  five  years  before  it  was  adopted. 
The  terms  of  the  law  seem  to  make  it  general.  It  applies  to 
every  township  in  the  State  that  has  been  so  acting  for  that 
period.  It  does  not  purport  to  apply  to  one,  or  even  a  small 
number  of  townships,  but  it  is  broad  enough  to  embrace  all 
when  they  have  under  a  vote  supported  their  poor  for  the 
required  period.  We  are  unable  to  see  any  reason  for  hold- 
ing this  a  special  law. 

It  is  also  urged  that  the  court  erred  in  permitting  plaintiff 
to  prove  that  there  was  no  record  of  the  election  preserved, 
and  to  prove  by  verbal  testimony  that  an  election  was  held  in 
the  county  resulting  in  favor  of  the  townships  supporting 
their  own  paupers.  That  section  does  not  contemplate  that 
the  only  proof  shall  be  by  record.  It  has  provided  for  a  case 
where  there  is  an  irregularity  in  recording  and  preserving  the 
records  of  the  same.  But  the  requirement  of  the  act  is,  that 
there  should  have  been  an  election,  whether  regular  or  irreo-- 
nlar,  apparently  resulting  in  favor  of  the  townships  support- 
ing the  poor,  and  that  they  should  have  acted  five  years  in  good 
faith  under  it.  It  is  not  required  that  it  should  have  been 
legal  and  valid,  and  there  being  no  record  evidence  of  the 
fact  preserved,  it  could  be  proved  by  parol.  It  is  a  fact  that 
may  be  established  by  secondary  evidence  when  the  proper 
foundation  is  laid.     There  was,  therefore,  no  error  in  proving 
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by  the  county  clerk  that  an  election  was  held,  the  result,  and 
that  the  townships  had  acted  under  it  in  good  faith  more  than 
five  years.  We  do  not  see  that  any  rule  of  evidence  was  dis- 
regarded by  receiving  this  testimony. 

It  is  manifest  that  Mallory  was  a  resident  of  the  town  of 
Fox  at  the  commencement  of  six  months  before  he  became  a 
town  charge.  And  the  16th  section  as  amended  by  the  act 
of  1875,  (Pub.  Laws,  p.  90,)  provides  that  period  shall  deter- 
mine the  liability  of  the  town  for  his  support.  The  statute 
only  provides  that  a  residence  at  that  time  shall  be  required. 
It  is  not  required  that  he  should  have  been  a  pauper  in  that 
township,  and  no  other  condition  is  imposed.  Under  this 
provision  then,  if  Mallory  was  a  resident  of  Fox  at  the  begin- 
ning of  the  preceding  six  months  before  he  became  a  pauper, 
although  he  may  have  resided  the  greater  part  of  the  subse- 
quent period  in  Kendall  township,  he  would  still  be  a  charge 
on  Fox  township.     'This  is  all  the  statute  requires. 

The  General  Assembly  deemed  it  wise  to  fix  some  period, 
and  that  six  months  was  proper.  Whether  it  is  the  best  is 
a  question  for  it  alone  to  consider.  Having  fixed  it,  the 
courts,  the  executive  and  all  officers  are  bound  to  act  upon 
and  give  it  force  and  effect. 

The  strange  proposition  is  urged  that  it  would  be  unconsti- 
tutional for  the  General  Assembly  to  bind  individuals  by 
such  an  enactment,  and  it  is  therefore  powerless  to  so  bind 
municipal  bodies.  The  doctrine  has,  so  far  as  we  know, 
never  before  been  questioned,  that  the  powers,  duties  and 
liabilities  of  municipal  corporations,  unless  restrained  by 
constitutional  limitation,  are  wholly  under  the  control  of  the 
General  Assembly.  There  is  not  the  shadow  of  a  doubt  that 
body  was  acting  within  well  recognized  authority  when  it 
adopted  this  section.  And  the  evidence  clearly  shows  Mallory 
was  a  resident  of  the  town  of  Fox  at  the  beginning  of  six 
months  before  he  became  a  pauper,  and  if  so  that  town 
became  liable  for  his  support  as  such. 
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But  it  is  claimed,  even  if  there  was  such  a  liability,  that 
it  has  been  waived  or  the  town  of  Kendall  is  estopped  from 
enforcing  it,  by  delaying  to  give  notice  within  a  reasonable 
time  to  the  authorities  of  the  town  of  Fox.  The  notice  was 
not  mailed  by  the  town  clerk  of  Kendall  township  to  the 
town  of  Fox  until  the  expiration  of  some  fifty-four  days  after 
Mallory  had  been  taken  charge  of  as  a  pauper.  It  is  urged 
that  this  delay  was  unreasonable,  and  released  the  town  of 
Fox  from  all  liability.  There  can  be  no  doubt  that  to  hold 
a  town  liable,  reasonable  notice  must  be  given,  but  it  was  a 
question  for  the  jury  to  determine,  from  all  the  circumstances, 
whether  it  was  unreasonable,  and  they  found  it  was  not,  and 
the  evidence  is  sufficient  to  sustain  the  finding. 

It  is,  however,  claimed  that  the  fifth  of  plaintiff's  instruc- 
tions was  wrong,  and  misled  the  jury  to  an  improper  finding. 
The  portion  of  the  instruction  to  which  exception  is  taken  is 
this  :  u  That  is  reasonable  time  which  preserves  to  each  party 
the  rights  and  advantages  he  possesses,  and  protects  each  party 
from  losses  he  ought  not  to  suffer;  and  if  in  this  case  you  find 
from  the  evidence  that  the  town  of  Fox  could  have  derived 
no  benefit  from  an  earlier  notice  than  was  given  (if  the  evi- 
dence shows  such  notice  was  given)  and  that  any  delay  shown 
by  the  evidence  did  not  impair  the  rights  of  or  operate  injuri- 
ously to  said  town  of  Fox,  then  upon  the  question  of  reason- 
able time  you  should  find  for  the  plaintiff;  provided  you  also 
find  from  the  evidence  that  said  notice  was  given  or  sent  by 
mail,  or  otherwise,  as  hereinbefore  in  these  instructions  stated." 
Whilst  this  instruction  may  not  be  accurate,  Ave  are  unable, 
under  the  evidence,  to  say  that  it  prejudiced  the  defendant  in 
its  rights.  It  is  not  required,  when  a  person  becomes  a  pau- 
per, that  the  officers  having  charge  of  the  poor  shall  stop  all 
other  business  and  at  once  learn  by  investigation  where  the 
pauper  resided  six  months  previously.  The  law  gives  them  a 
reasonable  time  for  the  purpose.  There  was  no  more,  if  so 
much,  delay  in  this  case  as  there  was  in  the  case  of  Slmms 
v.  Clark,  11  111.  137.    That  was  the  case  of  the  return  of  a  coun- 
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terfeit  bank  bill  two  months  or  more  after  it  was  passed.    It  was 

detected  to  be  counterfeit  by  the  auditor  of  public   accounts, 

who  gave  notice  on  the  10th  of  October,  and  the  bill  was  not 

offered  to  be  returned  until  the  4th  of  November  following. 

In  this  case  there  was  not  the    same    necessity  for    prompt 

notice,  as  in   that,  and   yet   that  was   held   to   be   reasonable 

notice,  and  a  recovery  was  had.     It  is  objected  that  other  of 

plaintiff's    instructions    failed   to   limit  or  qualify  the  term 

"notice"  by  the  word  " reasonable."     The  instructions  use 

the  language  of  the   statute,  and  it  would  be  unheard  of  to 

reverse  because  an  instruction   was  given  in  the  language  of 

the  statute.     There  was  no  error  in  giving  such  instructions. 

If  defendant  desired  a  construction  of  the  language,  he  was 

at  liberty  to  prepare  and  ask  such  an  instruction,  and  on  its 

being   refused    the  question   would    arise   whether   that  was 

error. 

We  perceive  no   error  in   giving,   modifying   or  refusing 

instructions,  nor  do  we  find  any  error  in  the  record  requiring 

a  reversal  of  the  judgment  of  the  court   below,  and  it   is 

affirmed. 

Judgment  affirmed. 


The  Alliance  Insurance  Co. 
v. 
George  F.  McKnight. 

Filed  at   Ottawa  November  20,  1880. 

1.  Estoppel — to  set  up  a  contract  different  from  that  represented.  After  a 
person  had  entered  upon  the  service  of  an  insurance  company,  the  manage- 
ment of  the  company  was  changed, — new  officers  being  appointed  in  place  of 
the  former  ones.  The  new  management  made  inquiry  of  the  employee  men- 
tioned as  to  what  were  his  relations  with  the  company.  In  response  he 
stated  certain  terms  and  conditions  as  those  embraced  in  the  contract  of  his 
employment.  Subsequently,  upon  being  discharged  from  the  employment  of 
the  company,  the  agent  sought  to  recover  his  salary  under  an  alleged  con- 
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tract  different  from  that  which  he  had  stated  when  the  inquiry  was  made  of 
him.  It  was  held,  the  plaintiff  was  not  estopped  to  rely  upon  a  contract  differ- 
ent from  that  which  he  had  disclosed  to  the  officers  of  the  company, — the 
stating  of  a  contract  different  from  that  upon  which  he  sought  to  recover  was 
but  evidence  against  it. 

2.  Instruction — repeating.  There  is  no  error  in  refusing  an  instruction 
when  another  is  given  which  substantially  embodies  the  same  principle  of 
law,  even  though  the  one  given  is  more  abstract,  when  the  party,  notwith- 
standing the  difference,  has  had  the  benefit  of  having  laid  down  the  rule  of 
law  applicable  to  the  subject. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  error  to  the  Circuit  Court  of 
Cook  county;  the  Hon.  Thomas  A.  Moran,  Judge,  presid- 
ing. 

This  was  an  action  of  assumpsit,  brought  in  the  circuit 
court  by  McKnight  against  the  insurance  company,  to  recover 
upon  a  contract  of  employment.  It  is  alleged  in  the  decla- 
ration that  the  defendant  entered  into  a  contract  with  plain- 
tiff January  1,  1877,  by  which,  in  consideration  that 
plaintiff  would  enter  into  the  employment  of  defendant  for 
one  year,  as  manager  of  its  western  department,  on  a  salary 
of  $2500  a  year  until  April  1,  and  $3000  per  annum  for  the 
balance  of  the  year,  defendant  promised  to  retain  him  in 
such  employment  on  said  terms  during  said  year,  and  plain- 
tiff accepted  such  employment  and  entered  into  the  same,  and 
continued  therein  until  April  1,  1877,  and  although  plain- 
tiff was  always  ready  and  willing  to  continue  in  such  em- 
ployment and  perform  all  the  duties  devolving  upon  him  as 
such  manager,  yet  defendant,  before  the  expiration  of  said 
year,  to-wit,  April  1,  1877,  wrongfully  discharged  him,  by 
which  plaintiff  lost  wages,  etc. 

An  instruction  given  on  behalf  of  the  plaintiff,  and 
objected  to  by  the  defendant,  was  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
on   or   about  the   first  day  of  January,  A.  D.  1877,   made  a 
contract  with  the  plaintiff  to  act  as  the  manager  of  the  western 
6—97  III. 
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department  of  the  defendant  for  the  period  of  one  year  from 
the  date  of  the  making  of  said  contract,  at  a  salary  of  $2500 
per  annum  until  the  first  of  April  thereafter,  and  at  the  rate 
of  $3000  per  annum  for  the  balance  of  the  year,  and  the 
defendant  entered  upon  the  duties  of  such  employment,  and 
afterwards  the  defendant  discharged  the  plaintiff  without 
his  fault,  and  while  he  was  in  the  discharge  of  his  duty,  and 
during  the  remainder  of  the  year  from  the  date  of  said  dis- 
charge, the  plaintiff,  using  due  diligence  to  earn  money, 
was  not  able  to  earn  more  that  the  sum  of  $220,  then  the 
plaintiff  is  entitled  to  recover  his  unpaid  salary  for  such 
year  less  the  sum  of  money  he  was  able  to  earn  after  he  was 
discharged." 

The  ground  of  objection  to  this  instruction  was,  that  it  was 
not  qualified  with  the  proviso  that  there  was  not  an  estoppel 
to  set  up  the  contract  alleged,  which  was  claimed  to  have 
been  created  by  a  certain  letter  written  by  the  plaintiff. 

It  seems  that  after  the  plaintiff  had  entered  upon  the  ser- 
vice of  the  company  a  new  management  came  in,  and  in 
seeking  to  learn  his  relations  with  the  company,  wrote  to  him 
making  inquiry  in  respect  thereto.  The  letter  above  alluded 
to  as  having  been  written  by  the  plaintiff,  was  in  response  to 
such  inquiry,  and  was  as  follows: 

"Chicago,  III,  February  26,  1877. 

"  George  H.  Long,  Esq.,  Secretary  pro  tern,  and  Manager  : 

"Dear  Sir— Your  esteemed  favors  of  the  23d  and  24th 
inst.  are  before  me,  and  in  reply  thereto  I  beg  to  state :  1st. 
That  while  in  your  city  in  March  last,  on  business  for  the 
company  with  which  I  then  was,  I  met  the  president  and 
general  agent  of  the  Alliance,  who  informed  me  that  the 
company  intended  going  into  a  general  western  business,  and 
desired  some  one  who  had  experience  in  that  field.  The 
result  was  that  I  commenced  for  them  at  $2500  for  the  first 
year,  and  to  have  an  increase  for  the  next  either  in  the  shape 
of  a  commission  on  the  profits  of  my  department,  or  other- 


1880.]  Alliance  Ins.  Co.  v.  McKnight.  83 


Opinion  of  the  Court. 


wise,  as  we  might  arrange  at  the  expiration  of  the  year.  I 
then  resigned  my  position,  or  rather,  notified  the  company 
that  I  represented  that  I  had  made  arrangements  elsewhere, 
to  take  effect  April  1,  1876.  I  began  at  the  time  mentioned 
to  plant  agencies  and  to  attend  to  the  interests  of  the  com- 
pany generally,  placing  fifty-three  agencies,  the  majority  of 
the  same  during  the  first  two  or  three  months."     *      *     * 

The  company  insist  that  the  plaintiff  is  estopped  to  set  up 
any  other  contract  than  the  one  disclosed  in  this  letter. 

Other  questions  arose  upon  the  trial  which  it  is  not  neces- 
sary here  to  mention. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff.     The  defendant  appealed. 

Messrs.  Miller  &  Frost,  for  the  appellant. 

Messrs.  Swett,  Bates  &  Haskell,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  whole  question  in  this  case  is  really  one  of  fact,  which 
is  settled  by  the  judgment  of  the  Appellate  Court. 

Complaint  is  made  of  the  giving  of  the  first  instruction 
on  behalf  of  the  plaintiff. 

The  instruction  was,  that  upon  the  hypothesis  of  the 
making  of  a  contract  of  employment  of  the  services  of 
plaintiff  for  a  specified  period  at  a  named  salary,  and  the 
discharge  of  plaintiff  without  his  fault  before  the  expiration 
of  the  period,  he  was  entitled  to  recover  his  salary  for  such 
period. 

The  objection  taken  to  the  instruction  is,  that  it  was  not 
qualified  with  the  proviso  that  there  was  not  an  estoppel  to 
set  up  such  contract,  which  defendant  claims  to  have  been 
created  from  a  certain  letter  written  by  plaintiff. 

We  do  not  think  the  letter  was  an  estoppel  against  setting 
up  the  contract, — that  it  was  but  evidence  against  it,  and  the 
instruction  not  erroneous  in  this  regard. 
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It  is  further  complained  that  the  court  refused  the  third 
instruction  asked  on  behalf  of  defendant.  The  principle  of 
law  contained  in  this  instruction  was  embodied  in  the  second 
one  which  was  given  for  the  defendant,  and  this  we  regard 
as  obviating  the  objection.  The  difference  between  the  two 
was  that  the  second  gave  the  principle  of  law  in  a  more 
abstract  form,  while  the  third  gave  it  in  connection  with 
a  recital  of  the  particulars  of  the  supposed  contract. 

It  is  claimed  that  this  difference  entitled  defendant  to  the 
third  instruction,  although  the  second  containing  the  same 
legal  principle  was  given.  We  do  not  perceive  that,  not- 
withstanding this  difference,  defendant  did  not  enjoy  the  full 
benefit  of  having  had  laid  down  the  rule  of  law  applicable 
to  the  subject. 

We  find  no  error  in  the  refusal  of  a  new  trial  on  the 
ground  of  alleged  surprise  and  newly  discovered  evidence. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  County  of  Piatt 

v. 
Levi  Goodell. 

Filed  at  Springfield  November  26,  18S0. 

1.  Tax  title — to  swamp  land  belonging  to  a  county.  Swamp  land,  so  long 
as  it  belongs  to  a  county,  is  not  subject  to  taxation,  and  a  purchaser  of  such 
land  at  tax  sale,  who  was  at  the  time  of  his  purchase  chargeable  with  notice 
under  the  recording  laws  of  the  title  of  the  county,  acquires  no  title  by  his 
purchase. 

2.  Limitation — how  far  applicable  to  municipal  corporations.  Municipal 
corporations,  in  all  matters  involving  mere  private  rights  as  contradistin- 
guished from  public  rights,  strictly  so  called,  are  subject  to  limitation  laws 
to  the  same  extent  as  private  individuals,  but  in  all  matters  involving  strictly 
public  rights,  they  are  not  subject  to  the  limitation  laws  as  such,  but  in  this 
class  of  cases  courts  occasionally,  under  special  circumstances  which  would 
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make  it  highly  inequitable  or  oppressive  to  enforce  such  public  rights,  inter- 
pose by  holding  the  municipality  estopped  from  so  doing. 

3.  The  limitation  law  of  1839  applies  to  counties,  so  that  where  a  party 
acquired  claim  and  color  of  title  to  a  tract  of  swamp  land  belonging  to  the 
county,  at  tax  sale,  and  paid  all  taxes  thereon  for  seven  successive  years 
under  such  claim  and  color  of  title,  coupled  with  possession  for  the  same 
period,  it  was  held,  that  the  county  was  barred. 

4.  Same — what  is  color  of  title.  A  tax  deed  made  under  a  sale  of  swamp 
land,  which  was  exempt  from  taxation,  as  belonging  to  a  county,  as  well  as 
the  deed  from  such  purchaser,  constitutes  color  of  title  under  the  Limitation 
act  of  1839. 

5.  Same — evidence  of  bad  faith.  Constructive  notice  of  a  better  title  of 
record  is  not,  within  the  meaning  of  the  Limitation  law,  evidence  of  bad 
faith  on  the  part  of  the  holder  of  color  of  title. 

Writ  of  Error  to  the  Circuit  Court  of  Piatt  county. 

Mr.  S.  K.  Reed,  Mr.  A.  Emerson,  and  Mr.  C.  A.  Tat- 
MAN,  for  the  plaintiff  in  error: 

Section  8  of  the  Swamp  Land  act  (1  Purple's  Stat.  700) 
provides  that  the  Auditor  shall  make  a  list  of  the  swamp 
lands  of  the  county  and  forward  the  same  to  the  county  clerk 
of  the  proper  county,  which  list  shall  have  the  force  and 
effect  of  patents  issued  for  school  lands. 

The  land  in  controversy  being  swamp  land  and  included 
in  the  Anditor's  list,  was  exempt  from  taxation  so  long  as  it 
remained  unsold  by  the  county.  Sec.  3  of  the  Revenue  act 
of  1853;  2  Purple's  Stat.  921. 

Whether  the  Statute  of  Limitations  will  run  against  a 
county  or  other  municipal  corporation,  we  cite  the  following 
authorities:  Logan  County  v.  City  of  Lincoln,  81  111.  156, 
Dillon  on  Mun.  Corp.  vol.  2,  sees.  532,  533. 

These  lands,  by  the  Swamp  Land  act,  are  vested  in  the 
county  for  public  use,  and  are  held  in  trust  for  the  purposes 
declared  in  the  act. 

Messrs.  Lodge  &  Huston,  for  the  defendant  in  error: 
The  statute   makes  a   tax  deed  prima  facie  evidence  that 
the  real  estate  conveyed  was  subject  to  taxation  at  the  time 
it  was  assessed,  etc.     Rev.  Stat.  1877,  p.  851,  sec.  22-1. 
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This  statute  clearly  relieved  Goodell  from  the  necessity  of 
showing  that  the  land  was  subject  to  taxation. 

The  acts  of  the  county  officers  in  listing  this  land  for  taxa- 
tion, returning  it  as  delinquent,  taking  judgment  and  selling 
it,  are  positive  acts  which  induced  GoodelFs  grantor  to 
expend  his  money  in  purchasing  the  same,  and  the  constant 
receipt  of  taxes  by  the  county  officers  for  over  ten  years 
makes  it  inequitable  to  allow  the  county  to  stultify  itself  by 
retracting  what  its  officers  have  done,  so  that  the  county  is 
estopped  to  deny  that  the  land  was  subject  to  taxation. 
Logan  County  v.  City  of  Lincoln,  81  111.  156. 

There  is  a  clear  and  well  recognized  distinction  taken 
between  lands  held  by  a  county  or  city  in  trust  for  the  public 
use,  or  dedicated  for  a  particular  purpose,  and  those  purchased 
by  such  bodies  for  their  own  exclusive  use.  As  to  the  first, 
the  Statute  of  Limitations  does  not  run,  while  as  to  the  latter 
it  does.  City  of  Alton  v.  Illinois  Transportation  Co.  12  111. 
58;  Logan  County  v.  City  of  Lincoln,  81  id.  156;  2  Dillon  on 
Munic.  Corp.  sees.  532,  533. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  cause  is  brought  here  upon  the  following  agreement: 

It  is  agreed  between  the  plaintiff  and  defendant  in  the 
above  entitled  cause,  that  on  the  trial  of  this  cause  in  said 
court  the  plaintiff  introduced  in  evidence  the  certified  list  of 
the  Auditor  of  the  State  of  the  swamp  lands  of  Piatt  county, 
showing  title  in  said  county  to  the  west  half  of  the  south- 
east quarter  of  the  north-east  quarter  of  section  No.  eight  (8,) 
township  No.  twenty  (20)  north,  range  No.  six  (6,)  east  third 
principal  meridian,  in  said  county  of  Piatt,  and  then  rested 
its  case. 

That  thereupon  the  defendant  introduced  a  judgment  of 
the  probate  court  of  said  county  against  said  lands  for  non- 
payment of  taxes,  then  offered  in  evidence  a  tax  deed  to  L.  J. 
Bond  for  said  lands  and  a  deed  from  Bond  to  Goodell,  and 
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tax  receipts  for  eight  successive  years  previous  to  the  com- 
mencement of  suit,  and  showed  possession  for  the  same  time. 

The  plaintiff  objected  to  the  introduction  of  all  the  fore- 
going because  there  was  no  evidence  offered  showing  that 
said  land  had  been  sold  by  plaintiff  under  the  Swamp  Land 
act,  and  no  certificate  from  the  Auditor  of  State  directing 
the  county  clerk  to  enter  the  same  for  taxation. 

It  is  agreed  that  all  the  proceedings  through  which  the  tax 
title  was  acquired  were  regular  on  their  face. 

The  court  found  the  issues  for  the  defendant,  and  rendered 
judgment  against  the  plaintiff  and  in  favor  of  the  defendant. 

The  questions  submitted  to  this  court  are  : 

1st.  Can  a  valid  tax  title  be  obtained  as  against  a  county 
for  swamp  land  without  showing  that  the  land  had  been  sold 
by  the  county  under  the  Swamp  Land  act? 

2d.  Does  the  Statute  of  Limitations  run  against  a  county 
in  favor  of  a  party  holding  color  of  title  for  swamp  land, 
acquired  in  good  faith,  and  showing  payment  of  taxes  and 
possession  for  eight  years  before  suit? 

Bond,  through  whom  the  defendant  claims,  was,  at  the 
time  of  his  purchase,  chargeable  with  notice,  under  our 
recording  laws,  of  the  county's  title  to  the  premises  in  ques- 
tion, and  he  is  conclusively  presumed  to  have  known  that  so 
long  as  they  belonged  to  the  county  they  were  not  subject  to 
taxation,  and  could  not  legally  be  sold  for  taxes.  It  follows, 
therefore,  that  he  acquired  no  title  to  the  premises  by  virtue 
of  his  tax  deed. 

But  the  tax  deed  was  color  of  title,  under  the  Limitation  act 
of  1839.  And  since  it  is  well  settled,  by  numerous  decisions 
of  this  court,  that  constructive  notice  of  a  better  title  of 
record  is  not,  within  the  meaning  of  that  act,  evidence  of  bad 
faith,  and  the  actual  good  faith  of  the  transaction  is  not  at  all 
questioned  in  the  agreement  upon  which  this  case  is  submit- 
ted, it  follows  that  the  tax  deed  was  color  of  title  made  in 
good  faith,  and  so  also  was  the  deed  from  Bond  to  the 
defendant. 
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The  real  and  vital  question  in  this  case  would  then  seem  to 
be,  can  the  title  of  lands  belonging  to  a  county,  which  are  not 
held  for  some  public  use  or  trust,  and  which  the  county  may 
at  pleasure  sell  and  convey  without  any  breach  of  duty,  be 
defeated  by  possession  and  payment  of  taxes  under  color  of 
title  made  in  good  faith,  for  a  period  of  seven  years,  in  the 
same  manner  as  if  they  belonged  to  an  individual? 

The  solution  of  this  question  necessarily  leads  to  a  consid- 
eration of  the  more  general  inquiry,  whether  municipal  cor- 
porations— using  the  term  in  its  most  extended  sense— like 
individuals,  are  subject  to  general  statutes  of  limitation. 

Nullum  tempus  occurrit  regi  is  one  of  the  ancient  maxims 
of  the  common  law,  and  is  the  natural  offshoot  of  the  maxim, 
Rex  non  potest  peccare.  Inasmuch  as  by  the  latter  maxim 
the  king  was  regarded  as  incapable  of  doing  a  wrong,  it 
necessarily  followed  that  negligence  or  laches  could  not  be 
attributed  to  him,  and  it  was  held  therefore,  at  an  early  day, 
that  the  king  was  not  subject  to  statutes  of  limitation,  except 
when  expressly  named,  and  such  has  been  the  law  from  that 
period  up  to  the  present  time. 

The  same  doctrine  has  generally  been  recognized  by  the 
courts  of  this  country,  both  national  and  State,  as  applicable 
to  the  federal  and  State  governments.  And  the  same  general 
doctrine,  With  certain  limitations,  has  by  the  same  courts, 
with  more  or  less  uniformity,  been  extended  to  other  munici- 
pal and  quasi  municipal  corporations,  such  as  cities,  towns, 
counties,  etc.  It  is  clear,  from  the  authorities,  that  these 
latter  corporations  have  not  the  same  immunity  from  the 
operation  of  limitation  laws  and  the  effects  of  unreasonable 
delays  in  the  enforcement  of  their  rights,  or  the  performance 
of  their  duties,  as  the  federal  and  State  governments  have. 

In  City  of  Alton  v.  Illinois  Transportation  Company,  12  111. 
38,  which  was  an  action  of  ejectment,  brought  by  the  city  to 
recover  a  strip  of  land  constituting  a  part  of  the  public  landing, 
it  was  objected,  among  other  things,  that  the  action  was  barred 
by  the  Limitation  act  of  1835,  requiring  certain  real  actions  to 
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be  brought  within  seven  years  after  possession  taken  of  the 
premises  sought  to  be  recovered.  But  the  objection  did  not 
prevail,  the  court  holding  that  the  city  did  not  fall  within  the 
provisions  of  that  act,  and  in  disposing  of  the  question  it  was 
there  said : 

"Without  stopping  to  inquire  whether  the  rule  that  laches 
is  not  imputable  to  the  public,  or  that  time  does  not  run 
against  the  government,  applies  to  inferior  municipal  incor- 
porations, such  as  towns,  cities  and  counties,  as  well  as  to  the 
State,  we  entertain  no  doubt  that  this  statute  has  no  applica- 
tion to  the  case  before  us.  Whatever  title  to  these  public 
grounds  may  be  vested  in  the  city,  she  has  not  the  unqualified 
control  and  disposition  of  them.  They  were  dedicated  to  the 
public  for  particular  purposes,  and  only  for  such  purposes  can 
they  be  rightfully  used.  For  those  purposes  the  city  may 
improve  and  control  them,  and  adopt  all  needful  rules  and 
regulations  for  their  management  and  use ;  but  she  can  not 
alien  or  otherwise  dispose  of  them  for  her  own  exclusive 
benefit;  nor  are  they  subject  to  the  payment  of  her  debts. 
At  most  she  but  holds  them  in  trust  for  the  benefit  of  the 
public.  The  right  to  the  use  of  the  property  is  not  limited 
exclusively  to  the  citizens  of  Alton,  but  the  citizens  of  the 
State  generally  have  an  equal  right  with  them  in  the  appro- 
priate enjoyment  of  the  dedication.  This  is  not  like  the  case 
of  property  purchased  by  the  city  for  her  own  exclusive  use, 
which  she  could  dispose  of  at  her  pleasure.  Whether  an 
adverse  possession  would  run  against  property  thus  held  we 
do  not  now  propose  to  inquire;  but  we  entertain  no  doubt 
that  this  statute  does  not  apply  to  this  case,  and  that  the 
rights  of  the  public  in  this  dedication  have  not  been  forfeited 
by  non-user  or  barred  by  adverse  possession." 

It  will  be  perceived  that  the  court,  in  the  case  just  cited, 
expressly  refused  to  consider  the  general  question,  whether 
inferior  municipal  corporations,  such  as  towns,  cities  and 
counties,  are  exempt  from  the  operation  of  general  statutes 
of  limitation,  and  that  the  decision  is  placed  upon  the  express 
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ground  that  the  land  in  controversy  was  held  by  the  city  in 
trust  for  the  use  of  the  people  of  the  State  generally,  and  not 
for  the  exclusive  use  of  the  people  of  the  city,  and  that  by 
reason  of  its  being  thus  held,  the  city  had  no  authority  or 
power  to  sell  the  same,  or  use  it  for  other  purposes  than  those 
for  which  it  had  been  dedicated.  Nevertheless  the  case,  in 
view  of  the  grounds  upon  which  it  is  placed,  is  an  authority 
in  favor  of  the  proposition  that  there  is  a  well  founded  dis- 
tinction between  cases  where  the  municipality  is  seeking  to 
enforce  a  right  in  which  the  public  in  general  have  an  inter- 
est in  common  with  the  people  of  such  municipality,  and 
cases  where  the  public  have  no  such  interest,  otherwise  that 
decision  could  not  be  sustained  upon  the  grounds  stated. 
But  the  distinction  in  question  does  not  rest  alone  upon  that 
case.  It  is  recognized  in  numerous  well  considered  cases, 
and  by  the  ablest  elementary  writers. 

Even  in  cases  where  it  is  conceded  that  the  rights  involved 
are  such  as  the  public  in  general  have  an  interest  in  common 
with  the  people  constituting  the  municipality,  the  authorities 
do  not  universally  hold  that  such  rights  can  not  be  lost  under 
peculiar  circumstances  by  non-user  or  adverse  possession. 
But  cases  of  this  character  rest  rather  upon  the  doctrine  of 
estoppels  in  pais  than  upon  limitation  laws  strictly  so  called. 
The  mere  non-user  or  adverse  possession  alone  would  not  have 
this  effect.  In  all  such  cases  some  other  element  must  enter 
into  them,  which  would  render  it  inequitable  to  enforce  the 
rights. 

Dillon,  in  his  work  on  Municipal  Corporations,  after 
discussing  the  subject  under  consideration  in  the  light  of  the 
numerous  decisions  bearing  upon  it,  sums  up  his  own  con- 
clusions in  the  following  language:  "  Municipal  corporations, 
as  we  have  seen,  have,  in  some  respects,  a  double  character, — 
one  public,  the  other,  (by  way  of  distinction,)  private.  As 
respects  property  not  held  for  public  use,  as  streets,  com- 
mons, etc.,  and  as  respects  contracts  and  rights  of  a  private 
nature,  there  is  no  reason  why  such  corporations  should  not 
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fall  within  limitation  statutes  and  be  affected  by  them.  For 
example,  in  an  action  on  contract  or  for  tort,  a  municipal 
corporation  may  plead,  or  have  pleaded  against  it,  the  Statute 
of  Limitations.  But  such  a  corporation  does  not  own  and  can 
not  alien  public  streets  or  places,  and  no  laches  on  its  part  or 
that  of  its  officers  can  defeat  the  right  of  the  public  thereto; 
yet,  there  may  grow  up  in  consequence  private  rights  of  more 
persuasive  force  in  the  particular  case  than  those  of  the  pub- 
lic. It  will  perhaps  be  found  that  cases  will  arise  of  such  a 
character  that  justice  requires  that  an  equitable  estop- 
pel shall  be  asserted  even  against  the  public;  but  if  sq, 
such  cases  will  form  a  law  unto  themselves,  and  do  not  fall 
within  the  legal  operation  of  limitation  enactments.  The 
author  can  not  assent  to  the  doctrine  that,  as  respects 
public  rights,  municipal  corporations  are  within  ordinary 
limitation  statutes.  It  is  unsafe  to  recognize  such  a  princi- 
ple. But  there  is  no  danger  of  recognizing  the  principle  of 
an  estoppel  in  pais,  as  applicable  to  such  cases,  as  this  leaves 
the  court  to  decide  the  question,  not  by  mere  lapse  of  time, 
but  by  all  the  circumstances  of  the  case,  to  hold  the  public 
estopped  or  not,  as  right  and  justice  may  require." 

The  general  conclusions  reached  by  this  distinguished 
author  and  jurist,  as  here  laid  down,  have  been  substantially 
recognized  in  a  number  of  adjudicated  cases  by  this  court. 
See  Logan  County  v.  City  of  Lincoln,  81  111.  156;  Chicago, 
Bock  Island  and  Pacific  Railroad  Co.  v.  City  of  Joliet, 
79  id.  25. 

In  Wait's  Actions  and  Defenses,  vol.  7,  page  234,  the  author 
says,  in  general  terms:  "The  privilege  of  the  maxim  nullum 
tempus  oecurrit  regi  does  not  apply  to  any  of 'the  subdivisions 
of  the  State,  such  as  counties,  cities  or  other  municipal  cor- 
porations, or  to  any  corporations  private  or  public."  If  this 
statement,  in  its  application  to  municipal  corporations,  is  con- 
fined to  cases  involving  mere  private  rights,  we  understand 
it  to  announce  a  correct  principle  of  law,  but  it  must  be 
accepted  with  this  limitation. 
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Mr.  Justice  Walker,  dissenting. 

Upon  a  careful  consideration  of  the  authorities,  the  better 
opinion  would  seem  to  be  that  municipal  corporations,  in  all 
matters  involving  mere  private  rights,  as  contradistinguished 
from  public  rights,  strictly  so  called,  are  subject  to  limitation 
laws  to  the  same  extent  as  private  individuals.  On  the  other 
hand,  in  all  matters  involving  strictly  public  rights,  they  are 
not  subject  to  the  limitation  laws  as  such.  But,  in  the  latter 
class  of  cases,  courts  occasionally,  under  special  circumstances 
which  would  make  it  highly  inequitable  or  oppressive  to 
enforce  such  public  rights,  interpose  by  holding  the  munici- 
pality estopped  from  doing  so. 

Testing  the  case  before  us  by  the  principles  here  announced, 
the  plaintiff  had  no  right  to  recover.  The  right  of  the 
county  to  the  tract  of  land  in  controversy  was  not  of  that 
public  character  as  exempted  it  from  the  operation  of  the 
Limitation  act  of  1839. 

The  county  had  a  perfect  right  to  sell  or  otherwise  dispose 
of  the  same  at  pleasure  at  any  time  before  the  statute  run. 
The  public  generally  had  no  interest  in  it  in  common  with 
the  citizens  and  tax-payers  of  that  county. 

Upon  the  agreed  state  of  facts,  we  are  of  opinion  that  the 
judgment  of  the  court  below  was  proper,  and  it  is  therefore 
affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker,  dissenting: 

I  am  unable  to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court.  I  hold  that  a  municipality  can  not 
be  barred  by  the  Statute  of  Limitations,  nor  can  such  a  body 
be  estopped  from  asserting  its  claims  to  property  situated  as 
was  this  tract  of  land.  It  was  held  for  the  benefit  of  the 
people  of  the  county,  and  was  in  trust  for  the  benefit  of  the 
public,  and  hence  is  not  subject  to  either  the  bar  of  the 
statute  or  to  estoppel.  The  statute  has  appropriated  these 
lands  to  a  particular  purpose,  and  after  that  purpose  is 
answered,  the  surplus  is  under  the  control  of  the  county. 
There  is  nothing  to  show  that  the  special   purpose  has  been 
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completed,  or  that  the  property  was  not  still  held  for  the 
special  purpose,  and  hence  the  presumption  is  that  the  trust 
still  continued. 

Again,  this  land  was  specially  exempted  from  taxation, 
and  was  therefore  illegally  sold  for  taxes,  and  being  illegally 
sold,  no  taxes  could  be  legally  assessed,  and  if  not  legally 
assessed,  the  purchaser  did  not  pay  all  taxes  legally  assessed, 
as  required  by  the  7th  section  of  the  Limitation  law  under 
which  the  bar  is  claimed.  The  8th  section  of  that  statute 
expressly  excepts  land  held  as  this  was  from  the  operation  of 
the  bar  provided  for  in  the  6th  and  7th  sections,  the  latter 
of  which  is  relied  upon  in  this  case  to  defeat  a  recovery. 

Being  exempt  from  taxes  and  from  the  Limitation  law,  the 
bar  can  not  be  invoked. 

Mr.  Justice  Sheldon  concurs  in  this  dissent. 


A.  Jackson  McVey 

v. 
Geoege  McQuality  et  al. 

Filed  at  Springfield  November  26,  1880. 

1.  Admission — by  pleadings.  Where  a  defendant  to  a  bill  in  chancery  in 
his  answer  claims  that  the  bond  mentioned  in  the  bill  as  the  foundation  of 
the  relief  sought,  was  forfeited  by  reason  of  non-payment,  it  in  effect  is  an 
admission  on  the  record  of  the  existence  of  the  bond. 

2.  Evidence — secondary,  without  objection.  Proof  of  the  execution,  contents 
and  assignment  of  a  bond  for  a  deed  may  be  made  by  parol  testimony,  if  no 
objection  is  made  to  its  introduction,  but  if  it  is  objected  to,  the  instrument  itself 
must  be  produced,  or  the  proper  foundation  laid  for  the  admission  of  secondary 
evidence. 

3.  Same — proof  of  notice  of  equity  in  bill.  Where  it  is  sought  to  defeat 
a  clear  legal  title  of  record  by  one  having  a  mere  equitable  title,  on  the 
ground  that  the  equities  of  the  latter  were  known  to  the  former  at  the  time  of 
acquiring  the  legal  estate,  the  allegation  of  notice  must  be  established  by  clear 
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and  satisfactory  proof.     The  evidence  should  leave  no  reasonable  doubt  of  the 
fact  of  notice. 

4.  Notice — of  oivnership  by  possession.  The  possession  of  land  by  a  person  at 
the  time  of  his  death  is  prima  facie  evidence  of  ownership  at  that  time,  and  a 
subsequent  purchaser  of  the  legal  title  will  be  conclusively  presumed  to  know 
that  whatever  rights  such  deceased  person  had  in  the  land,  not  disposed  of  by 
will,  and  of  an  inheritable  character,  devolved  on  his  heirs,  and  his  possession 
being  constructive  notice  of  his  rights  at  the  time  of  his  death,  it  becomes  the 
duty  of  such  purchaser  to  inquire  of  his  heirs  and  ascertain  the  extent  of 
their  interest. 

5.  Fraud — attempt  to  convey  a  larger  estate  in  land  than  the  grantor  has — pur- 
chaser with  notice.  Where  a  person  holding  a  bond  for  a  deed  to  land,  part  of 
the  purchase  money  remaining  unpaid,  devised  the  same  to  his  wife  for  her  life, 
and  she,  after  his  death,  paid  the  sum  due  and  procured  a  conveyance  to  be  made 
to  her  in  fee,  she  will  be  not  only  the  equitable  owner  for  life,  but  will  also 
acquire  a  lien  on  the  whole  premises  for  the  heirs'  ratable  proportion  of  the 
money  paid  by  her,  and  while  the  deed  to  her  is  fraudulent  as  to  the  heirs  so 
far  as  the  fee  is  concerned,  yet  it  is  not  so  with  respect  to  her  life  estate. 
That,  she  may  dispose  of  as  she  pleases,  and  it  will  not  be  fraudulent  as  to 
them,  and  her  grantee,  with  notice,  will  take  the  legal  title  the  same  as  it 
was  held  by  her. 

6.  Homestead — right  to  convey  it  as  against  heirs.  Prior  to  the  homestead  law 
of  1871-2,  a  widow  had  no  right  in  the  lands  of  her  deceased  husband  which 
she  could  convey  to  any  one.  Her  conveyance  and  surrender  of  the  same  to 
another  was  a  complete  abandonment  of  the  homestead,  and  as  against  the 
heirs  she  could  have  no  homestead  which  she  could  enforce. 

7.  Trust — when  holder  of  legal  title  held  to  be  a  trustee.  It  is  well  settled  that 
where  a  party  purchases  an  estate  from  one  having  a  mere  legal  title,  know- 
ing that  in  equity  the  estate  belongs  to  another,  his  purchase  as  against  the 
equitable  owner  will  be  deemed  fraudulent  and  void,  and  he  will  be  treated 
as  a  mere  trustee  of  the  equitable  owner. 

8.  Same — decree  on  enforcing  conveyance  from  one  wrongfully  acquiring  legal 
title.  Where  a  person  holding  a  bond  for  a  deed  for  land  died,  and  his  widow, 
upon  the  payment  of  the  sum  due  on  the  land,  procured  the  legal  title  to  be 
made  to  her  and  then  conveyed  the  same  to  the  defendant,  who  had  notice  of 
the  equitable  title  of  the  heirs  of  the  deceased,  the  husband  having  devised  her 
a  life  estate  in  a  part  of  the  land,  it  was  held,  on  bill  by  the  heirs  against  the 
defendant  to  have  a  trust  declared  and  for  a  conveyance  made  to  them,  that 
the  court  by  its  decree  should  have  ascertained  the  heirs'  ratable  proportion 
of  the  purchase  money  paid  by  the  widow,  and  required  them  to  pay  the  same 
into  court  for  the  widow  or  her  grantee,  and  upon  such  payment  should  have 
compelled  the  defendant  to  convey  the  part  not  devised  to  the  widow  to  the 
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heirs  absolutely,  and  the  remainder  in  fee  as  to  the  land  so  devised,  and  that 
in  default  of  such  conveyance  by  the  defendant,  the  master  in  chancery 
should  have  been  required  to  make  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  H.  M.  Vandeveer,  Judge,  presiding. 

Mr.  N.  M.  Broadwekl,  for  the  plaintiff  in  error. 
Messrs.  Crea  &  Ewing,  for  the  defendants  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  chancery  commenced  by  defend- 
ants in  error  against  plaintiff  in  error  and  others,  in  the 
Christian  county  circuit  court,  on  the  20th  of  October,  1868, 
for  the  recovery  of  certain  real  estate  particularly  described 
in  the  bill.  The  venue  was  subsequently,  by  consent  of  par- 
ties, changed  to  Sangamon  county. 

The  bill  in  substance  charges  that  one  John  Grigg,  in  the 
year  1850,  being  seized  in  fee  simple  of  the  north-west  of  the 
south-east  and  five  acres  on  the  west  side  of  the  south-west 
of  the  south-east  of  section  11,  township  15  north,  range  1  west 
of  the  3d  principal  meridian,  in  Christian  county,  sold  the  same 
to  John  C.  Sprouse  for  $135,  Sprouse  paying  a  part  of  the 
purchase  money  in  hand  and  giving  his  notes  in  three  equal 
installments  for  the  residue.  That  Grigg  at  the  same  time  exe- 
cuted to  Sprouse  a  title  bond  by  which  he  agreed  to  convey 
to  him  the  land  upon  the  payment  of  the  balance  of  the  pur- 
chase money.  That  subsequently  Sprouse  sold  the  lands  and 
assigned  the  bond  to  one  White,  and  that  White  afterwards 
transferred  the  same  to  Bingham,  who,  in  March,  1862,  sold 
the  land  and  assigned  the  bond  to  William  McQuality,  ances- 
tor of  complainants,  who  thereupon  took  possession  of  the 
lands  and  resided  thereon  till  the  time  of  his  death,  which 
occurred  on  the  30th  of  August,  1862.  That  at  the  time  of 
his  death  he  left  him  surviving  complainants,  his  heirs,  and 
Elizabeth  McQuality,  his  widow.  That  in  1863  the  widow, 
Elizabeth  McQuality,  paid  Grigg  the  balance  due  on  the  land, 
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being  about  $400,  and  thereupon  procured  a  deed  from  Grigg 
conveying  the  lands  to  John  G.  Sprouse,  who  without  con- 
sideration conveyed  the  lands  by  quitclaim  deed  to  Elizabeth 
McQuality.  That  she  in  the  same  year,  in  consideration  of 
$1000,  which  was  much  less  than  their  value,  conveyed  the 
lands  by  quitclaim  deed  to  Jackson  McVey.  That  said  lands 
at  the  time  of  their  conveyance  to  McVey  were  worth  $5000, 
and  that  he  has  been  in  possession  of  the  lands  ever  since. 
That  McVey,  both  before  and  at  the  time  of  his  purchase, 
knew  that  William  McQuality  at  the  time  of  his  death  was 
the  owner  of  the  equitable  title  to,  and  was  in  possession  of 
said  lands,  residing  thereon,  and  that  the  deeds  to  Sprouse, 
Elizabeth  McQuality  and  McVey  were  in  fraud  of  the  rights 
of  complainants.  That  complainants  have  requested  McVey 
to  convey  the  lands  to  them,  offering  to  refund  such  sum  of 
money  as  was  paid  to  Grigg  on  account  of  the  purchase 
money.  The  bill  prays  that  an  account  be  taken  of  the  rents 
and  profits  of  the  land  while  in  the  possession  of  McVey, 
and  also  of  what  may  be  due  from  complainants  on  account 
of  the  purchase  money  paid  to  Grigg.  McVey,  by  his  answer, 
denies  all  knowledge  either  before  or  at  the  time  of  his  pur- 
chase of  the  equities  of  complainants,  but  admits  that  he 
knew  William  McQuality,  before  and  at  the  time  of  his  death, 
was  living  on  the  lands  in  question.  The  answer  further 
alleges  that  William  McQuality  died  testate,  and  that  by  his 
will  he  gave  to  Elizabeth  McQuality,  his  widow,  a  life  estate 
in  the  lands  in  question,  and  also  that  she  had  an  estate  of 
homestead  and  dower  in  the  lands  which  she  had  a  right  to 
convey,  and  that  those  interests  of  hers  in  the  land  passed 
by  her  deed  to  McVey.  McVey  also  filed  a  cross-bill  setting 
up  substantially  the  same  facts  alleged  in  his  answer,  and  also 
the  insolvency  of  Elizabeth  McQuality.  The  latter  being  a 
defendant  in  the  cross- bill,  made  no  answer  thereto,  and  a 
decree  pro  confesso  was  taken  against  her.  There  was  a  gen- 
eral denial  of  the  cross-bill  on  the  part  of  the  McQuality 
heirs. 
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On  the  8th  of  November,  1875,  a  final  decree  was  entered 
in  the  cause  substantially  as  prayed  for  in  the  original  bill, 
and  thereupon  the  cause  was  brought  to  this  court  by  writ  of 
error  and  the  rendition  of  that  decree   is  assigned  for  error. 

A  reversal  of  the  decree  of  the  circuit  court  is  asked  on 
these  grounds :  First,  it  is  claimed  that  the  making  of  the 
title  bond  by  Grigg  to  Sprouse,  and  the  subsequent  assign- 
ments thereof,  as  charged  in  the  bill,  have  not  been  sufficiently 
proved.  We  are  unable  to  concur  in  this  conclusion.  In 
view  of  the  whole  of  the  testimony,  there  can  scarcely  be  a 
reasonable  doubt  on  this  question.  Sprouse,  in  speaking  of 
the  bond  in  question,  swears:  "I  purchased  the  land  from 
John  Grigg.  *  *  *  I  had  a  bond  for  the  deed,  which  I 
assigned  to  Elizur  White  about  five  or  six  years  after  it  was 
executed,  and  gave  possession  of  the  land  to  White,  for  which 
he  paid  me  $40.00."  Moreover,  McVey,  in  his  answer, 
claims  that  the  bond  mentioned  in  the  bill  was  forfeited  by 
reason  of  non-payment,  which  is  in  effect  an  admission  on 
the  record  of  the  existence  of  the  bond. 

Bingham  satisfactorily  shows,  by  his  testimony,  both  the 
existence  of  the  bond  and  the  assignment  of  it  by  him  to 
William  McQuality. 

The  objection,  as  argued,  looks  rather  to  the  admissibility 
of  the  testimony  than  to  its  probative  force.  It  is  urged  that 
the  bond  itself  should  have  been  offered  to  establish  both  its 
existence  and  the  assignment.  That  the  bond  itself  would 
have  been  the  best  evidence  for  both  these  purposes  is  con- 
ceded, but  it  does  not  follow  that  in  the  absence  of  any  objec- 
tion to  the  admissibility  of  the  testimony,  these  facts  could 
not  be  sufficiently  established  by  parol  testimony.  The  evi- 
dence was  secondary,  and  if  it  had  been  objected  to  on  that 
ground  it  would  doubtless  have  been  excluded,  unless  the 
proper  foundation  for  its  admission  had  first  been  laid. 

But  the  testimony  of  the  witnesses  showing  the  execution 
of  the  bond  and  the  assignments  thereon  was  not  objected  to 
7—97  III. 
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on  the  ground  that  it  was  secondary  evidence.  If  that  had 
been  done,  quite  a  different  question  would  be  presented. 

In  the  next  place,  it  is  earnestly  insisted  that  the  evidence 
does  not  satisfactorily  show  that  at  the  time  of  the  conveyance 
to  McVey  he  had  any  knowledge  of  the  equities  of  the 
McQuality  heirs.  Or,  in  other  words,  it  is  claimed  that  he 
is  a  purchaser  for  a  valuable  consideration,  without  notice  of 
complainants'  rights,  and,  as  such,  is  entitled  to  the  protection 
of  a  court  of  equity. 

The  allegation  of  notice  in  the  bill  is  a  material  one,  and 
the  onus  probandi  rests  upon  complainants.  There  is  no 
ground  for  diversity  of  opinion  as  to  the  measure  of  proof 
which  the  law  requires  upon  this  question.  It  is  well  estab- 
lished by  an  unbroken  current  of  authority  that  where  it  is 
sought  to  defeat  a  clear  legal  title  of  record  by  one  having  a 
mere  equitable  title,  on  the  ground  that  the  equities  of  the 
latter  were  known  to  the  former  at  the  time  of  acquiring  the 
legal  estate,  the  allegation  of  notice  must  be  established  by 
clear  and  satisfactory  proof.  The  evidence  should  leave  no 
reasonable  doubt  of  the  fact  of  notice.  It  is  the  settled  policy 
of  the  law  to  give  security  to,  and  confidence  in,  titles  to  the 
landed  estates  of  the  country  which  appear  of  record  to  be 
good. 

On  the  other  hand,  it  is  equally  well  settled  that  where  a 
party  purchases  an  estate  from  one  having  a  mere  legal  title, 
knowing  that  in  equity  it  belongs  to  another,  his  purchase,  as 
against  the  equitable  owner,  will  be  deemed  fraudulent  and 
void,  and  he  will  be  treated  as  a  mere  trustee  of  the  equitable 
owner. 

The  real  question  then  is,  have  the  defendants  in  error 
established  the  allegation  of  notice  in  conformity  with  this 
rule,  fixing  the  measure  of  proof  as  just  stated? 

We  shall  not  review  or  discuss  the  testimony  on  this  ques- 
tion. To  do  so  would  lead  to  great  prolixity,  without  proba- 
bly any  compensating  benefit.  The  court  below,  by  its  decree, 
has  found  that  McVey  purchased   with    notice   of  the  rights 
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of  the  McQuality  heirs,  and  we  are  unable,  after  a  very  careful 
consideration  of  all  the  evidence,  to  say  that  the  conclusion 
reached  by  that  court  is  wrong. 

The  answer  of  McVey  himself  admits  that  he  knew  that 
at  the  time  of  his  death  McQuality,  together  with  his  family, 
was  residing  on  the  land,  and  his  possession  was  prima  facie 
evidence  of  ownership  at  that  time,  and  McVey  is  conclusively 
presumed  to  know  that  whatever  rights  McQuality  had  in  the 
laud  not  disposed  of  by  will,  and  of  an  inheritable  character, 
devolved  on  his  heirs,  and  his  possession  being  constructive 
notice  of  his  rights  at  the  time  of  his  death,  it  was  the  duty 
of  McVey  to  have  inquired  of  the  heirs  and  ascertained  the 
extent  of  their  interests. 

Finally,  it  is  claimed  that  the  decree  must,  at  all  events, 
be  reversed,  on  the  ground,  as  is  alleged,  that  whatever  may 
be  the  rights  of  the  parties  with  respect  to  the  fee  in  these 
lands,  Elizabeth  McQuality  was  certainly  entitled,  under  the 
will  of  her  husband,  to  a  life  estate  in  them,  which  passed  to 
McVey  by  her  deed,  and  should  have  been  secured  to  him  in 
some  manner  by  the  decree;  but,  on  the  contrary,  the  decree 
deprives  him  of  all  rights  whatever  in  the  premises. 

This  claim  is  well  founded  as  to  the  forty  acre  tract  of  the 
land,  but  not  as  to  the  five  acres  off  the  adjoining  forty. 
Under  the  will  of  her  husband,  Elizabeth  McQuality  clearly 
had  an  equitable  life  estate  in  the  north-west  south-east  section 
11,  township  15  north,  range  1  Avest  of  the  3d  principal  merid- 
ian, subject  to  her  ratable  proportion  of  the  unpaid  purchase 
money.  Upon  paying  the  whole  of  the  purchase  money  she 
was  not  only  the  equitable  owner  of  the  forty  acre  tract,  but 
she  also  thereby  acquired  a  lien  on  the  whole  of  the  premises 
for  the  heirs'  ratable  proportion  of  the  purchase  money  paid 
by  her.  While,  therefore,  the  deed  from  Grigg  to  Sprouse 
at  her  instance  was  fraudulent  as  to  the  heirs,  so  far  as  the 
fee  was  concerned,  yet  it  was  not  so  with  respect  to  her  life 
estate.  That,  she  had  a  right  to  dispose  of  as  she  pleased, 
and  as  the  heirs  had  no  interest  in  it,  no  disposition  she  might 
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make  of  it  could  with  propriety  be  regarded  fraudulent  as  to 
them. 

Upon  the  conveyance  to  Sprouse  he  became  clothed  with  the 
legal  title  to  all  the  land  in  controversy,  which  he  held  in 
trust  for  the  equitable  owners,  according  to  their  respective 
interests.  By  Elizabeth  McQuality's  conveyance  to  McVey 
he  became  in  like  manner  vested  with  the  legal  title  to 
the  whole  of  the  premises.  By  Sprouse's  deed  to  Elizabeth 
McQuality  her  equitable  life  estate  became  merged  in  the 
legal  estate,  which  passed  to  her  in  her  own  right  by  that 
deed,  and  the  same  was  conveyed  by  her  to  McVey;  so  that 
McVey,  by  virtue  of  her  deed,  became  seized  of  a  freehold 
estate  in  his  own  right,  during  her  life,  in  the  forty  acre 
tract,  and  also  of  the  fee  simple  legal  estate,  subject  to  such 
life  estate,  in  the  whole  of  the  premises  in  controversy,  in 
trust  for  the  heirs. 

As  to  the  five  acres  off  the  adjoining  forty  acre  tract, 
McVey  acquired  no  equitable  interest  in  that  by  virtue  of 
Elizabeth  McQuality's  deed  to  him,  unless  by  such  convey^ 
ance  he  became  subrogated  to  her  right  of  a  lien  in  equity  on 
the  premises  for  the  heirs'  ratable  proportion  of  the  purchase 
money  paid  by  her,  as  first  stated;  but  of  this  we  express  no 
opinion.  She  had  no  rights,  as  is  supposed,  in  the  five  acre 
tract  under  the  homestead  law,  as  it  then  existed,  that  she 
could  transfer  to  any  one.  Her  conveyance  and  surrender 
of  the  premises  to  McVey  were  a  complete  abandonment  of 
the  homestead.  But  outside  of  this,  she  had  no  homestead 
rights,  as  the  law  then  stood,  which  she  could  enforce  as 
against  the  heirs.  The  circuit  court,  therefore,  should,  by  its 
decree,  have  ascertained  the  heirs'  ratable  proportion  of  the 
purchase  money  paid  by  Elizabeth  McQuality,  and  required 
them  to  pay  the  same  into  court  for  her  or  McVey,  as  their 
rights  might  appear,  and  upon  such  payment  should  have 
compelled  McVey  to  convey  to  the  complainant  the  five  acre 
tract  absolutely,  and  the  remainder  in  fee  in  the  forty  acre 
tract,    and,    in    default    of  such    conveyances    by    McVey, 
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the  master  in  chancery  should  have  been  required  to  make 
the  same. 

For  the  reasons  indicated,  the  decree  of  the  court  below  is 
reversed,  and  the  cause  remanded,  with  directions  to  that 
court  to  enter  a  decree  in  conformity  with  the  views  here 
expressed. 


Decree  reversed. 


James  M.  Tracy 

v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  November  26,  1880. 

1.  Evidence  in  criminal  cases — cross-examination.  On  the  trial  of  one  for 
murder,  in  applying  the  rules  governing  the  production  of  testimony,  all 
matters  of  doubt  should  be  solved  in  favor  of  the  accused,  and  anything 
throwing  light  upon  the  subject  of  inquiry  tending  to  exculpate  the  accused, 
ought  to  be  admitted  freely,  without  drawing  the  lines  too  tightly  on 
cross-examination  of  the  People's  witnesses. 

2.  Where  the  right  of  cross-examination  as  against  the  accused  is  unwar- 
rantably restricted,  and  the  greatest  latitude  accorded  to  the  People,  so  that 
improper  evidence  is  allowed  for  the  prosecution,  and  the  accused  is  denied 
the  right  to  ask  proper  and  relevant  questions  on  cross-examination,  a  judg- 
ment of  conviction  will  be  reversed. 

3.  On  a  trial  for  murder  the  prosecution  proved  by  a  witness  that  just 
before  the  difficulty  he  saw  the  deceased  go  into  the  office  of  the  accused, 
and  that  before  going  in  the  accused  had  hailed  him  from  the  window  by  the 
title  of  "  Sooner,"  which  the  evidence  showed  was  used  and  understood  in 
an  offensive  sense.  The  witness  also  testified  that  there  had  been  before 
that  time  some  difficulty  between  the  accused  and  deceased  about  their 
matters.  On  the  cross-examination  the  defence  asked  this  preliminary 
question  :  "Tell  the  jury  whether  you  had  noticed  Whitcomb  (the  deceased) 
about  the  office  some  days  before  that?"  to  which  the  court  sustained  an 
objection:  Held,  that  the  question  was  proper  and  the  court  erred  in  refus- 
ing to  allow  it  to  be  answered.  It  was  proper  as  negativing  the  hypothesis 
that  the  deceased  had  gone  into  the  office  of  the  accused  on  account  of  the 
supposed  insult,  and  tended  strongly  to  disprove  the  alleged  fact. 


102  Tracy  v.  The  People.  [Nov. 

Syllabus. 

4.  In  the  same  case  a  brother  of  the  deceased  was  introduced  by  the  People 
for  the  purpose  of  identifying  the  written  statement  of  the  deceased  which 
was  subsequently  admitted  in  evidence  as  a  dying  declaration,  and  also  to 
show  the  circumstances  under  which  it  was  made.  On  cross-examination  he 
was  asked,  if  during  a  conversation  of  which  he  had  spoken  as  having 
occurred  immediately  before  the  written  statement  was  made,  or  if  during  any 
conversation  had  with  the  deceased  after  that  conversation,  the  deceased  used 
profane  language,  which  the  court  refused  to  allow  the  witness  to  answer : 
Held,  that  so  far  as  this  language  related  to  the  conversation  of  which  the 
witness  spoke  in  his  examination  in  chief,  there  could  be  no  doubt  of  its  pro- 
priety, and  that  the  question  was  also  proper  as  tending  to  negative  the  assump- 
tion that  the  deceased,  at  the  time  of  making  the  statement,  was  rational  and 
had  no  hopes  of  life,  and  was  not  actuated  by  malice  or  revenge. 

5.  Evidence — conversation — other  party  entitled  to  whole  of  it.  Nothing  is  bet- 
ter settled  than,  if  a  witness  testifies  to  a  part  of  a  conversation,  that  the 
party  against  whom  it  is  offered  is  entitled  to  have  all  that  was  said  on  the 
same  subject  in  that  conversation. 

6.  Dying  declarations — requisite  preliminary  proof .  Before  a  written  state- 
ment is  admissible  in  evidence  as  dying  declarations,  it  must  be  shown  that 
the  deceased  at  the  time  'of  making  it  was  in  possession  of  his  memory  and 
mental  faculties  to  such  an  extent  as  to  understand  the  nature  of  the  business 
in  which  he  was  engaged,  and  to  be  able  to  give  a  true  and  correct  account  of 
the  facts  to  which  the  statement  relates,  and  it  must  also  be  made  to  appear 
that  it  was  made  under  a  fixed  belief  and  moral  conviction  that  death  was 
then  impending  and  certain  to  follow  almost  immediately,  and  otherwise 
under  such  circumstances  as  to  exclude  the  supposition  that  the  declarant  in 
making  it  was  influenced  by  malice,  revenge  or  any  conceivable  motive  to 
misrepresent  the  real  facts. 

7.  When  dying  declarations  are  offered  in  evidence,  it  is  competent  for  the 
accused  to  show  by  cross-examination  of  the  People's  witnesses,  or  by  other 
witnesses,  that  the  deceased  in  making  the  statements  was  in  a  reckless, 
irreverent  state  of  mind,  and  entertained  feelings  of  malice  and  hostility 
towards  the  accused,  and  proof  of  the  indulgence  in  profane  language  at  or 
about  the  time  of  making  the  statement  is  clearly  competent  for  that  purpose. 

8.  Practice — general  objection  to  evidence — of  its  effect.  A  general  objec- 
tion to  a  question  propounded  to  a  witness  must  be  regarded  as  going  to 
the  competency  of  the  testimony  sought  and  not  to  the  form  of  the  question, 
and  if  the  testimony  sought  to  be  elicited  is  pertinent  and  competent,  it  is 
error  to  sustain  such  an  objection. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign 
county  •  the  Hon.  C.  B.  Smith,  Judge,  presiding. 
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Messrs.  A.  W.  and  H.  W.  Ayers,  and  Messrs.  SOMEBS 
&  Weight,  for  the  plaintiff  in  error. 

Mr.  M.  W.  Mathews,  State's  Attorney,  Mr.  E.  L.  Sweet, 
and  Mr.  M.  B.  Thompson,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

The  grand  jury  of  Champaign  county,  at  the  September 
term,  1879,  of  the  Champaign  circuit  court,  indicted  James 
M.  Tracy,  plaintiff  in  error,  for  the  murder  of  Alva  H. 
\Vhitcomb.  The  cause  was  tried  at  the  same  term  of  court, 
resulting  in  a  verdict  of  guilty  of  manslaughter,  and  fixing 
his  punishment  by  confinement  in  the  penitentiary  for  a 
period  of  twenty-five  years.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  severally  overruled  and  final  judg- 
ment rendered  by  the  court  upon  the  verdict,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

By  the  first  assignment  of  error  it  is  claimed  that  the  court 
upon  the  trial  excluded  proper  testimony  on  behalf  of  the 
accused,  and  admitted  improper  testimony  on  behalf  of  the 
People.  Under  this  general  assignment  plaintiff  in  error 
complains  that  the  right  of  cross-examination  as  against  the 
accused  was  unwarrantably  restricted,  while  the  greatest 
latitude  was  accorded  to  the  People.  Upon  a  careful  examin- 
ation of  the  rulings  of  the  court  upon  which  this  complaint 
is  based,  we  are  satisfied  that  it  is  not  altogether  ground- 
less. The  liberty  and  life  of  the  accused  were  involved 
in  the  issue,  and  in  applying  the  rules  governing  the  produc- 
tion of  testimony  all  matters  of  doubt  should  have  been 
solved  in  his  favor.  Whatever  would  have  thrown  any  light 
on  the  subject  of  inquiry  tending  to  exculpate  the  accused 
was  of  vital  importance  to  him,  and  he  should  not  have  been 
embarrassed  in  his  efforts  to  present  it  to  the  jury  by  draw- 
ing the  lines  too  tightly  upon  the  right  of  cross-examination. 

Of  all  the  tests  which  the  law  has  provided  for  the  ascer- 
tainment of  truth,  the  right  of  cross-examination  is  justly 
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deemed  the  most  powerful  and  efficacious.  Courts  therefore, 
while  guarding  against  any  abuse  of  this  right,  watch  with 
zealous  care  any  attempt  to  invade  or  restrict  it. 

We  do  not  propose  to  go  to  any  great  length  into  the  details 
of  the  complaint  under  this  assignment  of  error,  but  will 
merely  call  attention  to  one  or  two  of  the  rulings  of  the 
learned  judge  who  presided  at  the  trial,  as  an  illustration  of 
a  number  of  instances  of  the  same  character,  in  which  we  are 
of  opinion  that  the  right  of  cross-examination  was  improperly 
restricted. 

B.  F.  Michael,  a  witness  on  behalf  of  the  People,  testified  that 
just  before  the  difficulty  he  saw  the  deceased  go  up  the  stair- 
way and  into  the  office  of  the  accused,  and  knew  from  the 
motion  of  his  lips  he  was  engaged  in  conversation  with 
him,  and  that  immediately  before  his  going  up  to  the  office 
the  accused  had  hailed  him  from  the  open  window  of  the  office 
by  the  title  of  "Sooner,"  which  the  evidence  tends  to  show 
was  used  and  understood  in  an  offensive  sense.  This  witness 
further  testified  that  he  knew  there  had  been  before  that  time 
some  difficulty  "  about  their  matters."  Now,  inasmuch  as  it  was 
evidently  the  purpose  of  the  prosecution  by  this  evidence  to 
show  that  the  deceased  entered  the  office  on  account  of  the 
term  "Sooner"  having  been  applied  to  him  from  the  window,  it 
was  highly  proper  to  show,  if  such  was  the  fact,  that  the 
witness  knew  that  the  deceased  was  in  the  habit  of  going  into 
the  office  when  no  such  reason  for  doing  so  existed,  and  the 
accused  had  an  unquestionable  right  to  call  out  this  fact  on 
cross-exam  i  n  ation . 

Such  evidence  would  to  some  extent  have  negatived  the 
hypothesis  that  the  deceased  went  into  the  office  on  account 
of  the  supposed  insult,  and  would  also  have  strongly  nega- 
tived the  testimony  of  the  witness  to  the  effect  that  there  was 
an  existing  difficulty  between  the  parties  u about  their  mat- 
ters." With  the  view,  doubtless,  of  calling  out  what  the  wit- 
ness might  know  upon  this  subject,  he  was  asked  by  counsel  for 
the  accused  on  cross-examination  this  preliminary  question : 
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"Tell  the  jury  whether  you  had  noticed  Whitcomb  about  the 
office  some  days  before  that?"  The  court,  for  some  unac- 
countable reason,  upon  objection  by  the  People,  would  not 
permit  the  witness  to  answer  it,  and  this  was  error. 

Again,  on  the  cross-examination  of  E.  T.  Whitcomb,  a 
brother  of  the  deceased,  who  had  been  introduced  by  the 
People  for  the  purpose  of  identifying  the  written  statement 
which  was  subsequently  admitted  in  evidence,  and  also  for 
the  purpose  of  showing  the  circumstances  under  which  it  was 
made,  was  asked  if,  during  a  conversation  of  which  he  had 
spoken  in  his  examination  in  chief  as  having  occurred  imme- 
diately before  the  written  statement  was  made,  or  if  during 
any  conversation  had  with  the  deceased  after  that  conversa- 
tion, the  deceased  used  profane  language. 

On  objection  by  the  People's  counsel  the  court  refused  to 
allow  the  witness  to  answer  this  question.  So  far  as  this 
inquiry  related  to  the  conversation  of  which  the  witness  spoke 
in  his  examination  in  chief,  there  is  not  the  slightest  doubt  of 
its  propriety.  Nothing  is  better  settled  in  the  whole  domain 
of  the  law, than  if  a  witness  testifies  to  a  part  of  a  conversa- 
tion, the  party  against  whom  it  is  offered  is  entitled  to  have 
all  that  was  said  on  the  same  subject  in  that  conversation. 
And  it  was  especially  important  to  the  accused  in  this  case,  if 
the  deceased  had  used  language  of  the  character  sought  to  be 
elicited  by  the  question,  that  it  should  be  called  out  and  con- 
sidered by  the  court.  The  vital  inquiry  before  the  court  was 
as  to  the  real  condition  of  the  mind  of  the  deceased  when 
making  the  statement  then  under  consideration.  Before  it 
was  admissible  in  evidence  it  was  necessary  to  show, from  the 
evidence  then  being  adduced, that  the  deceased  was  at  the  time 
sufficiently  rational  to  make  the  statement  in  question,  and 
that  it  was  made  under  a  sense  of  impending  dissolution. 
Assuming  that  the  deceased  was  a  believer  in  a  future  state  of 
rewards  and  punishments,  and  such  is  the  presumption  where 
nothing  appears  to  the  contrary,  the  use  of  profane  language 
immediately  preceding  the  statement  is  hardly  to  be  recon- 
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ciled  with  the  assumption  that  he  was  at  the  time  of  sound 
mind  and  impressed  with  a  sense  of  almost  immediate  death. 
To  say  the  least  of  it,  it  was  a  fact  which,  if  proved,  would 
have  tended  strongly  to  negative  that  hypothesis,  and  should 
therefore  have  been  received  and  considered  by  the  court  in 
connection  with  the  other  facts  and  circumstances  bearing 
upon  the  question.  It  is  hard  to  realize  how  any  sane  man 
who  believes  in  his  accountability  to  God  can  be  indulging  in 
profanity  when  at  the  same  time  he  really  believes  that  in  a  few 
short  hours  at  most  he  will  be  called  upon  to  appear  before 
Him  to  answer  for  the  deeds  done  in  the  body. 

But  outside  of  this,  the  fact  sought  to  be  shown  was  impor- 
tant in  another  point  of  view.  It  strikes  at  the  very  founda- 
tion of  the  reasons  upon  which  dying  declarations  are 
admitted  at  all.  There  are  certain  guaranties  of  the  truth  of 
dying  declarations, growing  out  of  the  solemnity  of  the  time 
and  circumstances  under  which  they  are  made,  which,  in  con- 
templation of  law,  are  supposed  to  compensate  for  the  fact 
they  are  not  sanctioned  by  an  oath,  and  the  party  against 
whom  they  are  used  has  had  no  opportunity  to  cross-examine. 
But  when  it  is  affirmatively  shown  that  the  declarant  in  making 
the  statement  was  not  actuated  by  the  motives  and  influences 
which  the  law  contemplates,  or  where,  upon  the  whole  of  the 
evidence,  there  is  a  reasonable  doubt  of  this  fact,  the  state- 
ment should  be  excluded;  for  in  such  case  it  would  be  without 
those  guaranties  for  its  truth  which  the  law  contemplates. 
This  subject  was  fully  considered  in  Starlcey  v.  The  People, 
17  111.  17.  We  there  said  :  "The  principle  upon  which  such 
declarations  are  admitted  is,  that  they  are  made  in  a  condition 
so  solemn  and  awful  as  to  exclude  the  supposition  that  the 
party  making  them  could  have  been  influenced  by  malice, 
revenge,  or  any  conceivable  motive  to  misrepresent,  and  when 
every  inducement,  emotion  and  motive  is  to  speak  the  truth. 
In  other  words,  in  view  of  impending  death,  and  under  the 
sanctions  of  a  moral  sense  of  certain  and  just  retribution. 
Dying  declarations  are,  therefore,  such  as  are  made  by    the 
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party,  relating  to  the  facts  of  the  injury  of  which  he  after- 
wards dies,  under  the  fixed  belief  and  moral  conviction  that 
his  death  is  impending  and  certain  to  follow  almost  imme- 
diately, without  opportunity  for  repentance,  and  in  the  absence 
of  all  hope  of  avoidance;  when  he  has  despaired  of  life, 
and  looks  to  death  as  inevitable  and  at  hand." 

Now, si iice  the  value  of  such  a  statement  as  an  instrument 
of  evidence  depends  entirely  upon  the  presence  of  the  requisite 
conditions  so  clearly  defined  in  the  case  just  cited,  it  would 
be  manifestly  unjust  to  the  accused  in  any  case  to  refuse  him 
permission  to  show  these  conditions  were  wanting  in  the 
particular  statement  by  which  he  is  sought  to  be  affected. 

It  was  therefore  clearly  the  right  of  the  accused  in  this  case 
to  call  out,  upon  cross-examination,  any  fact  within  the  knowl- 
edge of  the  witness  which  was  either  a  part  of  the  conversation 
of  which  he  had  spoken  in  his  examination  in  chief,  or  which 
was  connected  with  the  subject-matter  of  that  conversation, 
that  would  tend  to  show  that  the  deceased  in  making  the 
statement  was  not  in  that  frame  of  mind  which  the  law  pre- 
supposes and  requires  in  such  cases.  Or,  in  other  words,  it 
was  competent  to  show  on  the  cross-examination  of  the  wit- 
ness in  question  that  the  deceased,  in  making  the  statement, 
was  in  a  reckless,  irreverent  state  of  mind,  and  entertained 
feelings  of  ill  will  and  hostility  towards  the  accused.  And 
it  must  be  conceded  that  proof  of  the  indulgence  in  profane 
language  at  that  time,  as  contemplated  by  the  question,  was 
clearly  competent  for  that  purpose. 

The  question  was  proper  and  should  have  been  answered, 
and  to  refuse  to  admit  it  was  error. 

It  was  a  part  of  the  theory  of  the  defence  that,  by  reason  of 
the  excessive  use  of  chloroform, the  deceased  was  not  sufficiently 
rational  at  the  time  of  making  the  statement  to  warrant  its 
admission  in  evidence.  In  support  of  this  theory  Dr.  Miller 
was  introduced  as  a  witness  on  behalf  of  the  accused.  After 
having  stated  that  he  had  been  a  physician  for  27  years,  and 
was  acquainted  with  the  medical  properties  of  chloroform,  he 
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was  asked  this  question  :  "Under  ordinary  circumstances  how 
much  chloroform  is  necessary  to  put  a  party  under  its  influ- 
ence by  inhalation?"  Upon  objection  by  the  People,  the 
question  was  disallowed  by  the  court,  and  the  defendant 
excepted.  The  question  was  clearly  a  proper  one,  and  should 
have  been  answered.  It  is  true  that  it  was  not  as  specific  as 
it  might  have  been,  but  it  was  not  objected  to  on  that  ground ; 
or  at  least  if  it  was  the  record  does  not  show  it,  and  we  must 
therefore  presume  that  the  court,  in  disallowing  the  question, 
did  so  on  the  hypothesis  that  the  answer  sought  to  be  elicited 
was  not  pertinent  to  the  issue,  and  this  was  error.  The  ques- 
tion as  asked  was  equivalent,  in  substance,  to  the  general 
question:  "What  is  an  ordinary  dose  of  chloroform,  taken 
by  inhalation?"  and  we  see  no  well  founded  objection  even 
to  the  form  of  it.  But  as  before  remarked,  the  objection  must 
be  regarded  as  going  to  the  competency  of  the  testimony 
sought,  and  not  to  the  form  of  the  question,  since  nothing 
appears  from  the  record  to  the  contrary. 

The  record  discloses  other  rulings  of  the  court  upon  ques- 
tions of  evidence  equally  as  unfavorable  to  the  accused  as 
those  we  have  noticed,  but  we  do  not  deem  it  necessary  to 
specially  consider  them,  as  it  is  believed  the  views  we  have 
expressed  with  respect  to  those  already  considered  are  amply 
sufficient  to  illustrate  the  principles  by  which  all  should  be 
controlled. 

The  third  error  assigned  questions  the  correctness  of  the 
ruling  of  the  court  in  admitting  the  written  statement  to  go 
to  the  jury  as  dying  declarations.  Before  it  was  admissible 
it  must  have  appeared  from  the  evidence  that  the  deceased,  at 
the  time  of  making  it,  was  in  possession  of  his  memory  and 
mental  faculties  to  such  an  extent  as  to  understand  the  nature 
of  the  business  in  which  he  was  engaged,  and  to  be  able  to 
give  a  true  and  correct  account  of  the  facts  to  which  the  state- 
ment relates;  and  it  must  also  have  further  appeared,  as  we 
have  just  seen,  that  it  was  made  "  under  a  fixed  belief  and 
moral  conviction  that  death  was  then  impending  and  certain 
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to  follow  almost  immediately,"  and  otherwise  under  such 
circumstances  as  to  exclude  the  supposition  that  the  declarant, 
in  making  it,  was  influenced  by  malice,  revenge  or  any  conceiv- 
able motive  to  misrepresent  the  real  facts.  Keeping  in  view 
these  plain  requirements  of  the  law,  let  us  look  at  the  facts 
for  a  few  moments. 

The  affray  in  which  Whitcomb  lost  his  life  occurred  in  the 
office  of  the  accused  between  two  and  three  o'clock  in  the 
afternoon  of  Monday,  the  11th  of  August,  1879.  Immediately 
after  the  difficulty,  he  was  taken  to  a  neighboring  drug  store, 
where  he  remained  about  a  couple  of  hours,  when  he  was  re- 
moved to  his  mother's  house  and  laid  upon  a  bed.  During 
the  time  he  remained  at  the  drug  store  his  attending  physicians, 
Drs.  Brown,  Lindley  and  Fugate,  had  kept  him  under  the  influ- 
ence of  opiates  and  chloroform  to  a  considerable  extent.  But 
after  his  removal  to  the  house,  with  the  view  of  getting  him 
in  a  condition  to  make  a  statement  with  reference  to  the  diffi- 
culty, the  use  of  these  drugs  was  partially,  if  not  altogether, 
discontinued  until  after  it  was  made. 

E.  T.  Whitcomb,  the  brother  of  the  deceased,  testifies  that 
after  his  removal  to  the  house  and  just  before  the  making  of 
the  statement,  Drs.  Brown,  Lindley  and  Fugate  came  in,  and 
that  the  deceased  said  to  them:  "Now,  boys,  how  is  it;  am 
I  going  to  get  well?"  Dr.  Fugate  said,  "  You  can't  get  well," 
and  he  (the  deceased)  said,  "  Oh  hell;"  that  he  asked  Lindley 
first,  and  then  asked  Brown,  and  the  three  said,  "  You  can't 
get  well,"  when  he  said  in  reply,  "  I  bet  you  $100  I  will;" 
that  in  a  few  minutes  afterwards  Dr.  Howard  came  in  and 
examined  him,  and  seemed  to  say  something  to  him  which 
the  witness  did  not  hear,  after  which  the  deceased  said  to 
him :  "  Ed.,  I  can't  get  well,  or  I  can't  live,  and  I  want  to 
make  a  statement,"  and  that  thereupon  the  statement  was 
made. 

Dr.  Brown,  a  witness  for  the  People,  in  speaking  of  the 
same  matter,  among  other  things,  said :  "  He  (the  deceased) 
was  at  the  house  about  fifteen  minutes  or  half  an  hour  before 
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statement  was  taken;  sometimes  he  would  say  he  thought  he 
would  live ;  in  some  instances  he  used  profane  language. 
Someone  asked  him  a  question,  l  Did  you  see  a  knife  in 
Tracy's  hand  when  you  entered  the  room?'  His  reply  was: 
'  Hell,  no;  if  I  had,  you  would  have  seen  me  making  a 
straight  coat  tail  around  the  corner/  Then, almost  continu- 
ously in  the  same  conversation,  some  one  said:  'You  had 
Tracy  down  when  the  boys  rushed  in,  or  when  Webb  rushed 
in,  you  had  him  down  where  you  could  have  hurt  him.'  He 
said:  '  Yes,  and  if  I  had  had  horse  sense/  or  something  like 
that, /and  fastened  the  door,  we  could  have  had  it  out  there 
among  ourselves,  and  Tracy  would  have  been  sleeping  in  the 
valley.'  And  when  there  would  be  a  question  propounded 
he  would  answer.  During  the  statement  he  said  once:  'For 
God's  sake  give  me  some  chloroform,  or  you  will  have  a  first 
class  corpse  here.'  At  the  drug  store  he  said:  'You  are  a 
hell  of  a  set  of  doctors  that  you  will  let  a  man  die  with  these 
few  cuts.'  " 

Dr.  Howard,  who  was  also  a  witness  for  the  People,  in 
speaking  of  his  interview  with  the  deceased  at  the  bedside, 
which  was  referred  to  by  E.  T.  Whitcomb,  the  brother  of  the 
deceased,  testifies  that  when  he  first  examined  him  carefully 
the  deceased  remarked:  "I  am  going  to  cheat  you  doctors — 
I  am  going  to  get  well,"  and  that  he  replied  to  him  :  "  I  hope 
you  will,  but  I  don't  see  any  chance  for  you;"  that  he  then 
went  back  and  talked  with  the  other  doctors,  and  came  back 
"  and  told  him  there  was  no  possibility,  or  no  probability,  no 
chance  for  him."  Whereupon  the  deceased  replied:  "If 
you  say  I  can't  live,  I  suppose  I  will  have  to  give  it  up." 

Dr.  Lindley,  another  witness  for  the  People,  speaking  of 
the  same  matter,  gives  his  reply  in  these  words:  "If  you  all 
say  I  must  die,  I  reckon  I  must."  This  last  witness  also 
testifies  that  when  at  the  house  all  the  doctors  told  him  he 
could  not  live,  he  said :  "  You  are  a  hell  of  a  set  of 
doctors  not  to  help  a  fellow  with  as  little  cuts  as  these." 
This  witness  further  testifies  :     "  Mathews  dictated  questions 
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and  MeCullough  wrote  them,  and  then  they  were  answered  ; 
there  was  considerable  talk  going  on;  I  would  not  say  all  he 
said  was  put  in  the  statement;  he  talked  to  me  about  the 
scrape;  there  was  something  said  about  whether  he  would 
die;  he  said,  '1  will  get  well  and  fool  you  all,  anyway.7  " 
This  was  after  Dr.  Howard  came,  and  after  he  was  told  he 
must  die,  and  said  he  must  give  it  up.  During  the  time 
these  questions  were  being  written  down,  he  turned  to  me 
and  says:  "If  I  hadn't  been  such  a  damned  fool  and  closed 
that  door,  he  would  be  sleeping  in  the  valley  now;"  that 
was  while  they  were  getting  ready  to  frame  a  question  ;  he  had 
answered  something  about  it  before  that  time,  I  think;  this 
was  not  put  in  the  declaration.  In  that  conversation  he  said 
to  Ed.,  'What  will  you  do  if  I  die;  will  you  hang  the 
damned  son  of  a  bitch  ? J  " 

Abbey  Whitcomb,  a  sister  of  the  deceased,  swears  that 
some  time  during  the  afternoon  that  the  statement  was  made, 
and  she  thinks  after  it  was  made,  the  deceased  said  "he 
would   meet  Tracy  in  hell  and  have  it  out  with   him  there." 

If  the  recollection  of  the  witness  is  correct  with  respect  to 
the  time  this  language  was  used,  it  must  have  been  made 
very  shortly  after  the  making  of  the  statement,  and  it  must 
be  conceded  that  the  language  used  tends  strongly  to  show 
that  the  deceased  at  that  time  entertained  very  hostile  and 
vindictive  feelings  toward  the  accused. 

Dr.  Brown  further  testified  that  the  deceased,  before  mak- 
ing the  statement,  said  to  friends  present  he  wanted  to  make 
a  statement;  he  wanted  them  to  know  the  truth  of  the  mat- 
ter; he  wanted  "to  hang  the  damn  cuss." 

The  foregoing  testimony,  to  which  we  have  called  special 
attention,  was  elicited  exclusively  from  the  witnesses  for  the 
prosecution,  including  the  brother  and  sister  of  the  deceased. 
In  the  main  it  is  the  testimony  of  the  attending  physicians, 
who  are  evidently  men  of  learning  and  experience  in  their 
profession,  and  it  is  therefore  reasonable  to  suppose  that  they 
would  be  less  liable  to  fall  into  error  or  misapprehension  as 
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to  what  actually  did  occur,  by  reason  of  undue  excitement, 
than  those  witnesses  unaccustomed  to  such  trying  circum- 
stances. 

It  is  true  there  is  some  little  conflict  in  the  testimony  as  to 
what  was  really  said  by  the  deceased,  yet  no  more  than  might 
reasonably  be  expected  under  the  circumstances.  Indeed,  the 
conflict  in  the  main  is  rather  apparent  than  real,  growing  out 
of  the  negative  character  of  some  of  the  testimony. 

In  addition  to  the  case  made  by  the  People's  witnesses,  the 
accused  introduced  and  examined  as  a  witness  William  B. 
Webber,  who  testified  that  he  had  a  conversation  with  the 
deceased  on  the  morning  after  the  difficulty,  in  which  he,  in 
answer  to  the  question  whether  he  thought  he  would  get  well, 
replied :  "  Yes,  yes,  yes,  I  am  going  to  get  well ;  these  doc- 
tors are  trying  to  convince  me  to  the  contrary,  but  I  can't 
see  it  in  that  light;  I  think  I  shall  get  well." 

In  the  light  of  all  this  evidence  it  is  difficult  to  see  how 
the  conclusion  can  be  maintained  that  the  statement  in  ques- 
tion was  made  under  a  fixed  belief  and  moral  conviction  that 
death  was  impending  and  certain  to  follow  almost  immedi- 
ately, or  that  it  was  made  under  such  circumstances  as  to 
exclude  the  hypothesis  that  the  deceased,  in  making  it,  was 
influenced  by  malice  or  revenge. 

In  our  judgment  it  can  not  be  done.  The  weight  of  the 
evidence  clearly  shows  the  contrary,  and  the  -  statement, 
therefore,  should  have  been  excluded  from  the  jury. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  further  proceedings  in 
conformity  with  the  views  here  announced. 

Judgment  reversed. 

Scott,  J. :    I  do  not  concur  in  this  opinion. 
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Benjamin  Green  et  al 

v. 
Amelia  Hewitt  et  al. 

Filed  at  Springfield  November  26,  1880. 

Will — whether  a  life  estate  or  in  fee.  A  clause  in  a  will:  "  Second.  After 
the  payment  of  such  debts  and  funeral  expenses,  I  give  and  bequeath  to  my 
beloved  wife,  E.  T.,  the  farm  on  which  we  now  reside,  situate,  etc.;  also,  all 
my  personal  property  of  every  description,  so  long  as  she  remains  my  widow ; 
at  the  expiration  of  that  time  the  whole,  or  whatever  remains,  to  descend  to 
my  daughter,  M.  T.,"  was  held  to  pass  a  life  estate  only  to  the  widow,  both  in 
the  real  and  personal  estate,  subject  to  being  terminated  by  her  marriage, 
and  that  the  daughter  took  a  vested  remainder,  and  not  a  contingent  one. 
The  words  "whatever  remains"  were  held  to  apply  only  to  the  personalty 
which  might  be  consumed,  or  lost,  etc. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  Scott  county  circuit 
court  on  the  12th  day  of  December,  1878,  by  plaintiffs  in 
error,  against  Amelia  Hewitt,  Ann  Beedham  and  Sarah 
Royal,  for  the  partition  of  certain  lands.  The  bill  alleges 
that  Elizabeth  Green  died  intestate  on  the  14th  of  Novem- 
ber, 1878,  leaving  her  husband,  Benjamin  Green,  and  her 
sisters,  Amelia  Hewitt,  Ann  Beedham  and  Sarah  Royal;  that 
at  the  time  of  her  death  Elizabeth  Green  was  seized  in  fee 
of  the  premises  mentioned  in  the  bill ;  that  she  derived  title 
to  the  same  through  the  will  of  William  C.  Thompson, 
deceased,  who  was  her  former  husband  ;  that  after  his  decease 
she  married  the  said  Benjamin  Green  ;  that  upon  the  decease 
of  the  said  Elizabeth  Green,  without  issue,  the  said  Benjamin 
Green,  as  surviving  husband,  became  entitled  to  one-half  of 
said  premises,  and  her  surviving  three  sisters  to  one-sixth 
respectively.  By  an  amendment  to  the  bill  it  was  further 
alleged  that  the  said  William  C.  Thompson,  at  the  time  of 
his  death,  left  him  surviving  his  widow,  Elizabeth  Thompson, 
8—97  III. 
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and  Mary  Thompson,  his  only  daughter;  that  after  her  father's 
death  the  said  Mary  intermarried  with  Henry  Abbott,  by 
whom  she  had  one  child,  and  soon  thereafter  died,  leaving 
her  infant  child  and  her  husband,  its  father,  her  surviving; 
that  the  child  survived  its  mother  but  a  short  time,  when  it 
died,  leaving  its  father,  the  said  Henry,  as  its  only  heir; 
that  after  the  death  of  the  said  Mary  Abbott,  and  her  said 
infant  child,  the  said  Elizabeth  Thompson  was  married  to 
the  said  Benjamin  Green,  and  remained  his  wife  up  to  the 
time  of  her  death;  that  said  Abbott,  husband  of  the  said 
Mary  Abbott,  deceased,  and  father  of  her  said  child,  still 
survives  them. 

A  copy  of  the  will  of  the  said  William  C.  Thompson  was 
annexed  to  and  by  reference  made  a  part  of  the  bill. 

At  the  April  term,  1879,  Henry  Abbott,  upon  his  own 
petition,  was  admitted  without  objection  as  a  party  defendant 
to  the  bill,  and  thereupon  filed  a  demurrer  to  the  same. 

At  the  October  term,  1879,  the  court,  upon  argument  and 
due  consideration,  sustained  the  demurrer  to  the  bill,  and 
complainants  electing  to  stand  by  their  bill,  a  decree  was 
thereupon  rendered  dismissing  the  same.  The  defendants 
being  dissatisfied  with  that  decree,  have  brought  the  record 
to  this  court,  and  assigned  for  error  the  sustaining  of  the 
demurrer  to  the  bill. 

Mr.  Owen  P.  Thompson,  and  Mr.  John  G.  Henderson, 
for  the  plaintiffs  in  error  : 

The  first  clause  in  the  devise,  standing  alone,  in  express 
terms  gives  to  Elizabeth  Thompson  an  absolute  fee  simple 
title  in  the  farm.     Brownfield  v.  Wilson,  78  111.  467. 

Taking  the  words,  u  the  whole,  or  whatever  remains,"  in 
the  second  clause,  as  relating  to  both  real  and  personal  prop- 
erty devised  to  the  wife,  they  are  wholly  inconsistent  with 
any  estate  less  than  a  fee.  These  words  imply  an  absolute 
right  of  disposal  in  the  wife,  which  carries  with  it  the  fee. 
To  show  that  this  power  of  disposal  may  be  given  impliedly, 
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and  that  the  idea  of  an  unconsumed  residue  is  not  counte- 
nanced, we  refer  to  the  following  cases:  Ide  v.  Ide,  5  Mass. 
500;  Jackson  v.  Bull,  10  Johns.  19;  Jackson  v.  Bobbins, 
16  id.  537;  King's  Heirs  v.  King's  Admrs.  12  Ohio,  390; 
McLean  v.  McDonald,  2  Barb.  534;  Olney  v.  Hall,  21  Pick. 
311 ;  Helmer  v.  Shoemaker,  22  Wend.  137. 

Mr.  H.  Case,  and  Mr.  J.  M.  Riggs,  for  the  defendants  in 
error: 

In  construing  a  will,  in  case  of  doubt  all  its  parts  should 
be  considered  together,  and  if  possible  give  every  clause  and 
provision  effect  according  to  the  true  intention  of  the  testator. 
Ragland  v.  Markillie,  77  111.  100. 

In  Siegivald  v.  Siegwald,  37  111.  430,  the  language  of  the 
will  was:  "I  give  and  bequeath  to  my  beloved  wife,  Antonia, 
all  my  real  and  personal  estate,  wherever  situate,  in  fee  sim- 
ple absolute  forever;  that  is  to  say,  that  my  wife  shall  have 
all  the  benefits  thereof  until  the  expiration  of  her  life,  at 
which  time  my  son,  Anton,  shall  be  the  only  heir  of  my  real 
or  personal  estate,  what  may  be  left."  Held,  that  the  widow 
took  only  a  life  estate  in  the  land  with  a  power  of  sale,  with 
remainder  over  to  the  son.  See,  also,  Brownfield  v.  Wilson, 
78  111.  470;  Baker  v.  Copenhagen,  15  id.  103. 

A  contingent  remainder  is  ah  estate  limited  so  as  to  depend 
on  an  event  or  condition  which  is  dubious  and  uncertain,  and 
may  never  happen,  or  be  performed;  while  a  vested  remain- 
der is  an  estate  where  there  is  an  immediate  right  of  present 
enjoyment,  or  a  present  fixed  right  of  future  enjoyment. 
4  Kent's  Com.  202,  206. 

In  this  case  the  fee  vested  in  the  daughter,  subject  to  the 
widowhood  estate  of  the  mother,  and  upon  the  death  of  the 
daughter  it  descended  to  her  child,  and  upon  its  death,  being 
the  only  child,  the  fee  vested  in  its  father. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 
The  whole   controversy  in   this  case   turns   upon   the  con- 
struction to  be   given   to  the   second   clause   of  the  will  of 
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Willian  C.  Thompson,  through  which  all   the   parties  claim. 
It  is  as  follows: 

"  Second.  After  the  payment  of  such  debts  and  funeral 
expenses,  I  give  and  bequeath  to  my  beloved  wife,  Elizabeth 
Thompson,  the  farm  on  which  we  now  reside,  situate  in  said 
county,  and  known  and  described  as  the  north-east  quarter 
of  the  south-west  quarter  of  section  seven,  township  fifteen, 
range  thirteen,  also  all  my  personal  property  of  every  de-. 
scription,  so  long  as  she  remains  my  widow;  at  the  expira- 
tion of  that  time  the  whole,  or  whatever  remains,  to  descend 
to  my  daughter,  Mary  Thompson." 

Plaintiffs  in  error  insist  that  under  this  provision  of  the 
wTill  Elizabeth  Thompson  took  an  absolute  fee  simple  estate 
in  the  premises  therein  mentioned,  which  are  the  same  lands 
now  in  controversy,  and  of  which  partition  is  sought  by 
complainants'  bill.  If  she  did  not  take  an  inheritance,  as 
contended,  but  a  mere  life  estate,  as  is  claimed  by  defendants 
in  error,  then  it  is  clear  complainants  showed  no  title  to  the 
premises  in  themselves,  and  the  demurrer  to  the  bill  was 
therefore  properly  sustained  by  the  court. 

To  us  there  seems  no  room  for  doubt  as  to  the  proper  con- 
struction of  the  clause  in  question.  The  devise  of  the  farm 
and  personal  estate  is  expressed  in  a  single  sentence,  one 
clause  of  which  relating  to  the  land,  and  another  to  the  per- 
sonalty. By  their  punctuation  these  clauses  of  "the  sentence 
are  merely  divided  by  a  comma  and  are  connected  by  the  con- 
junctive adverb  "  also,"  which,  in  that  connection  signifies  in 
like  manner,  or  in  addition  to;  that  is,  the  testator  gives  and 
bequeaths  the  farm,  and  in  like  manner  gives  and  bequeaths 
the  personalty.  Then  follows  the  qualifying  or  adverbial 
clause,  "so  long  as  she  remains  my  widow,"  which  is  intro- 
duced for  the  purpose  of  limiting  the  entire  gift,  both  of 
personalty  and  realty,  to  the  widowhood  of  the  taker.  He 
gives  and  bequeaths  both  only  so  long  as  she  remains  his 
widow.  This  is  both  the  grammatical  and  legal  construction 
of  the  sentence.     The  meaning  is  precisely  the  same  as  if  the 
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testator  hud  said  :  "  I  give  and  bequeath  to  my  beloved  wife, 
so  long  as  she  remains  my  widow,  the  farm,  etc.,  on  which 
we  now  reside,  and  in  like  manner  I  give  and  bequeath  to 
her  all  my  personal  estate."  She  took  a  mere  life  estate  in 
the  entire  gift.  The  misapprehension  as  to  the  legal  effect 
of  the  devise  doubtless  grows  out  of  the  use  of  the  expres- 
sion " whatever  remains"  by  the  testator,  in  limiting  the 
remainder  to  his  daughter.  The  use  of  that  expression  is  of 
no  vital  significance,  and  can  not  be  permitted  to  override 
the  clearly  expressed  intention  that  the  widow  should  take  a 
life  estate  only. 

As  part  of  the  estate  devised  was  personalty,  it  is  but  rea- 
sonable to  suppose  that  some  of  it  would  be  of  that  species 
of  property  whose  value  and  use  consist  solely  in  its  con- 
sumption, such  as  provisions,  etc.,  and  it  was  doubtless  the 
intention  and  expectation  of  the  testator  that  property  of  this 
character  should  and  would  be  consumed  by  his  widow,  and 
of  course  not  in  existence  when  her  estate  terminated.  It 
was  also  reasonable  to  suppose  that  if  she  lived  long  as  his 
widow,  some  of  the  articles  of  personalty  would  be  worn  out, 
lost  or  destroyed;  hence,  in  making  the  limitation  over,  it 
was  but  natural  and  proper  to  use  the  expression  "  whatever 
remains."  It  had  reference  to  the  anticipated  condition  of 
the  personal  estate  when  it  would,  under  the  limitation,  pass 
into  his  daughter's  hands.  And  this  is  all  the  significance 
the  expression  has. 

It  js  further  claimed  by  plaintiffs  in  error  that  the  estate 
of  the  daughter  was  a  contingent  remainder,  and  that  inas- 
much as  she  died  before  the  the  termination  of  the  particular 
estate  which  supported  it,  it  never  vested  at  all.  Counsel 
are  entirely  mistaken  in  this  view.  The  estate  of  the  daugh- 
ter had  not  a  single  element  in  it  that  distinguishes  a  contin- 
gent from  a  vested  remainder.  There  was  certainly  no 
uncertainty  as  to  the  person  who  was  to  take.  It  was  Mary 
Thompson,  the  daughter,  clearly.  And  the  time  of  her 
taking    in    possession    was    equally    certain,   namely:    when 
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Elizabeth  Thompson  ceased  to  be  the  widow  of  the  testator, 
whether  it  was  effected  by  death  or  a  second  marriage. 

A  clearer  example  of  a  vested  remainder  could  scarcely  be 
conceived.  Bat  admitting,  for  argument's  sake,  plaintiffs  in 
error  are  right  upon  this  question,  the  admission  is  certainly 
fatal  to  their  right  of  recovery;  for,  if  the  daughter  took  a 
contingent  remainder,  of  necessity  the  widow  could  not  have 
taken  a  fee,  and  their  right  of  recovery  rests  entirely  upon 
the  hypothesis  that  she  took  a  fee  simple  title  under  the  will. 

We  are,  in  any  view,  clearly  of  opinion  that  the  decree  of 
the  circuit  court  was  right,  and  it  is  therefore  affirmed. 

Decree  affirmed. 


Henry  W.  Walcott 

v. 

Spencer  Gibbs. 

Filed  at  Springfield  November  26,  1880. 

1.  Limitation — under  act  of  1839.  A  defendant  in  ejectment  received 
a  warranty  deed  for  the  land  in  suit  on  November  5,  1859,  and  paid  all  taxes 
thereon  for  the  years  1859  to  1878  inclusive,  and  the  proof  showed  it  was 
timber  land  and  was  never  inclosed,  but  that  he  used  it  every  year  since  the 
date  of  his  deed  as  occasion  required  in  procuring  therefrom  rails,  firewood, 
posts,  etc.,  without  let  or  hindrance :  Held,  whether  the  land  was  in 
possession,  or  vacant  and  unoccupied,  the  bar  of  the  Statute  of  Limitations 
was  complete  under  the  law  of  1839. 

2.  Evidence — judicial  notice  of  signature  of  public  officer.  Proof  of  the  exe- 
cution of  official  instruments  is  not  always  necessary.  As  a  general  rule 
courts  take  judicial  notice  of  the  public  officers,  and  in  some  cases  their  sig^ 
natures,  within  their  respective  jurisdictions,  and  when  the  trial  court  in 
such  cases  acts  upon  such  judicial  notice,  this  court  will  presume,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  that  it  acted  properly. 

3.  Practice — general  objection  to  evidence.  A  general  objection  to  tax 
receipts  as  evidence  goes  only  to  their  competency  or  relevancy,  and  not  to 
any  objection  that  might  be  obviated  by  the  party  offering  them.  Under 
such  an  objection  the  party  is  not  bound  to  prove  the  signatures  of  the  officers 
signing  the  same. 
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Appeal  from  the  Circuit  Court  of  Menard  county  ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  Oscar  Allen,  for  the  appellant : 

Adverse  possession  is  to  be  taken  strictly  and  is  not  to  be 
made  out  by  inference,  but  by  clear  and  positive  proof.  The 
possession  must  be  with  such  circumstances  as  are  capable  in 
their  nature  of  notifying  mankind  that  the  party  claiming  is 
upon  the  land  claiming  it  as  his  own.  It  must  be  visible, 
open,  exclusive.  It  must  be  hostile  in  its  inception  and  so 
continue,  and  notorious.  McClellan  v.  Kellogg,  17  111.  504; 
Huntington  v.  Whaley,  29  Conn.  391. 

The  possession  must  be  in  such  an  open,  visible  manner 
as  to  give  the  real  owner  notice  that  the  person  in  possession 
was  occupying  and  claiming  the  land  as  his  own.  Irving  v. 
Brownell,  11  111.  413. 

It  must  be  an  actual,  visible,  exclusive  possession.  Tur- 
ney  v.  Chamberlain,  15  111.  274. 

Such  possession  must  be  proved  and  not  left  to  mere  con- 
jecture; and  it  must  be  open  and  of  such  a  character  as  to 
clearly  show  that  the  occupant  claims  the  land  as  his  own 
exclusively.  It  must  be  adverse  possession,  open,  visible,  con- 
tinuously. Chase  v.  Cheney,  58  111.  509.  To  same  effect  are 
Laramore  v.  Minish,  43  Ga.  282  ;  Bowman  v.  Lee,  48  Mo.  335 ; 
Fugate  v.  Pierce,  49  id.  441. 

Occasional  use  of  lands,  though  uninterrupted  for  twenty 
years,  will  not  constitute  adverse  possession.  East  Hampton 
v.  Kirk,  68  N.  Y.  459. 

Occasional  entries  for  cutting  timber,  making  brick,  etc., 
not  continuous  enough  for  adverse  possession.  Williams  v. 
Wallace,  78  N.  C.  354. 

If  the  possession  is  under  color  of  title,  then  an  actual  pos- 
session and  occupation  of  a  part  of  the  parcel  claimed  and  a 
constructive  possession  of  the  residue  must  continue  uninter- 
ruptedly for  the  whole  period  prescribed.  Tyler  Ejectment, 
911. 
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Splitting  rails,  cutting  timber,  is  not  adverse  possession. 
Carrol  v.  Gillion,  33  Ga.  539 ;  Durham  v.  Holman,  30  id.  619. 

A  mere  annual  entry  upon  another  man's  land  to  cut  tim- 
ber can  never  give  title.  Wheeler  v.  Winn,  53  Penn.  St.  122; 
Barlett  v.  Simmons,  4  Jones  Law,  (N.  C.)  295. 

Occasional  removal  of  timber  constitutes  no  possession 
under  statutes  of  limitation.  Htfener  v.  Bowman,  53  Penn. 
St.  313. 

Constructive  possession  goes  with  legal  title  ;  to  overcome 
this  under  statutes  of  limitation  there  must  be  actual  posses- 
sion of  some  part  of  the  land;  taking  timber  is  not  sufficient. 
Snoddy  v.  Kreutch,  3  Head  (Tenn.)  301. 

In  regard  to  the  admission  of  the  tax  receipts  in  evidence, 
they  were  read  without  any  preliminary  proof  of  the  signa- 
tures or  authority  or  official  position  of  the  signers,  and  while 
this  court  has  held  that  tax  receipts  were  the  appropriate 
evidence  to  show  payment  of  taxes,  it  is  apprehended  that 
this  must  be  taken  to  mean  that  they  are  so  when  properly 
proven  like  other  receipts. 

A  document  must  always  be  proved  to  be  that  which  it 
purports  to  be  by  some  extrinsic  proof. 

Mr.  S.  H.  Blane,  and  Mr.  T.  "W.  MoNeely,  for  the 
appellee : 

Appellant  insists  that  in  addition  to  these  receipts  there 
should  have  been  proof  of  genuineness  of  signature  and 
official  position  of  signer  of  the  receipts. 

The  tax  collector  and  sheriff  of  counties  not  under  town- 
ship organization  are  one  and  the  same  person,  and  the  judge 
of  the  circuit  court  officially  takes  notice  of  who  are  sheriffs 
and  the  genuineness  of  their  signatures.  1  Greenleaf  Ev. 
sec.  9. 

When  a  sheriff  or  justice  of  the  peace  assumes  to  act  as 
such,  the  presumption  arises  that  he  is  the  officer  he  pretends 
to  be.     Brush  v.  Lemma,  77  111.  496. 
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Tax  receipts  are  not  like  receipts  of  private  persons  in 
ordinary  business  affairs  of  life.  Private  persons  are  not  bound 
to  give  receipts  for  money  paid,  but  collectors  of  taxes  are 
required  to  give  receipts.  It  was  the  duty  of  the  sheriff 
(ex-officio  tax  collector)  to  give  receipts  to  appellee  for  taxes 
paid  on  the  land.  Rev.  Stat.  1815,  ch.  89,  sec.  41 ;  Rev.  Stat. 
1877,  ch.  120,  sec.  163. 

When  the  question  is  made  as  to  the  payment  of  taxes, 
evidence  should  be  furnished  sufficient  to  satisfy  the  court 
and  jury  of  the  fact  of  payment.  Elston  et  al.  v.  Kennicott, 
46  111.  187. 

When  land  is  appropriated  to  such  use  as  it  is  naturally 
fitted  for,  and  in  the  manner  in  which  it  is  used  by  the  person 
claiming  title,  such  as  to  notify  the  public  that  the  owner 
has  asserted  dominion  over  the  property,  such  acts  constitute 
possession.     Hubbard  et  al.  v.  Kiddo,  87  111.  578. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  appellant 
against  appellee,  for  the  east  half  of  the  north-west  quarter  of 
the  south-west  quarter  of  section  twenty-six,  township  nineteen 
north,  range  five  west,  Menard  county.  Appellant  showed  a 
connected  chain  of  title  from  the  government  in  himself. 
Appellee,  by  way  of  defence,  offered  in  evidence  a  warranty 
deed  for  the  premises  from  Ambrose  L.  Stone  and  wife  to 
himself,  dated  November  5,  1859.  He  also  showed  by  the 
introduction  of  the  tax  receipts,  purporting  to  be  signed  by 
the  county  collector,  that  he  had  paid  all  taxes  assessed  on 
the  premises  in  question  for  the  years  1859  to  1878  inclusive. 
He  also  testified  in  his  own  behalf  as  follows  : 

"Am  defendant.  I  bought  the  land  in  controversy  some 
time  in  1859,  and  received  the  deed  for  it  at  the  date  thereof. 
It  is  timber  land.  I  have  cut  timber  on  the  land  in  contro- 
versy for  firewood  and  rails  and  posts  for  use  on  my  farm 
whenever  I  needed  them,  every  year  since  I  got  my  deed. 
The  land  was  unenclosed  when  I  bought  it,  and  has  remained 
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in  that  condition  up  to  the  present  time — never  has  been  fenced. 
I  was  never  molested  in  cutting  timber  on  it." 

Upon  these  proofs  the  court  found  the  issue  for  appellee, 
and  rendered  judgment  accordingly. 

It  is  claimed  in  the  first  place  that  the  evidence  fails  to 
show  that  actual  and  exclusive  possession  of  the  premises  by 
appellee  under  his  color  of  title,  as  is  contemplated  and 
required  by  the  sixth  section  of  the  act  of  1839.  Without 
stopping  to  inquire  whether  this  is  so  or  not,  it  is  sufficient 
to  say  that  if  such  is  the  fact  the  land  must  be  regarded  as 
having  been  vacant  and  unoccupied,  within  the  meaning  of 
the  7th  section  of  the  act.  From  the  date  of  appellee's  deed 
up  to  the  time  of  trial  the  land  in  controversy  remained 
unenclosed,  and  was  used  every  year  by  appellant,  as  occasion 
required,  in  procuring  therefrom  rails,  firewood,  posts,  etc., 
without  let  or  hindrance  from  any  quarter,  and  if,  as  just 
remarked,  this  did  not  constitute  a  case  of  possession  under 
the  sixth  section,  it  certainly  makes  one  of  vacant  and  unoc- 
cupied land  under  the  seventh,  and  in  either  case  the  act  of 
1839  was  a  bar  to  the  action.    ' 

It  is  further  insisted  by  appellant's  counsel  that  there  should 
have  been  proof  of  the  execution  of  the  tax  receipts  by  the 
collector.  Proof  of  the  execution  of  an  official  instrument 
is  not  always  necessary.  As  a  general  rule  courts  take  judicial 
notice  of  the  public  officers,  and  in  some  cases  their  signatures, 
within  their  respective  jurisdictions,  and  where  the  trial  court 
in  such  cases  acts  upon  such  judicial  notice  this  court  will 
presume,  in  the  absence  of  any  evidence  to  the  contrary,  that 
it  acted  properly.     1  Greenlf.  Ev.  sec.  6. 

Without  determining  whether  the  court  was  authorized  to 
take  judicial  notice  of  the  signature  of  the  collector  in  this 
case,  it  is  sufficient  to  say  that  the  objection  to  the  intro- 
duction of  the  tax  receipts  in  evidence  was  a  general  objec- 
tion. No  reason  was  pointed  out  why  they  should  have  been 
excluded  \  and  it  is  well  settled  that  all  such  objections  go 
to  the  competency   of  the  testimony   only,   and  not  to   any 
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objections  that  might  be  removed  by  the  party  offering  it. 
Had  it  been  claimed  on  the  trial  that  the  signatures  to  the  tax 
receipts  were  not  in  the  handwriting  of  the  county  collector  or 
any  of  his  deputies,  the  objection  might  have  been  removed 
at  once  by  proof  of  the  handwriting.  The  objection  in  any 
view   is  not  well  taken. 

We  are  of  opinion  that  under  the  proofs  the  court  below 
would  not  have  been  justified  in  rendering  any  other  judg- 
ment than  that  which  it  did,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

v. 

John  T.  Stuart  et  al 

Filed  at  Springfield  November  26,  1S80. 

1.  Contract — construction  of  a  bond  given  to  provide  or  pay  for  additional 
State  House  grounds — of  the  conditions  to  fix  a  liability.  The  act  of  the  General 
Assembly  of  this  State,  approved  June  14,  1871,  making  a  further  appropria- 
tion for  the  construction  of  the  new  State  House,  provided  that  no  part  of 
that  appropriation  should  be  paid  out  of  the  State  Treasury  until  there  should 
have  been  filed  with  the  Secretary  of  State  a  good  and  sufficient  bond  of  indi- 
viduals, in  favor  of  the  People  of  the  State,  in  the  penal  sum  of  $500,000,  con- 
ditioned that  the  obligors  would  procure,  or  cause  to  be  obtained  for  the 
State,  such  additional  grounds  as  the  State  might  indicate  and  require,  when- 
ever so  demanded,  not  exceeding  four  acres  adjoining  the  new  capitol  grounds, 
free  of  cost  to  the  State,  or  in  case  said  grounds' could  not  be  furnished  by 
said  individuals,  or  they  should  refuse  to  do  so,  then  the  State  might  proceed 
to  condemn  such  grounds  as  it  might  require  for  the  purpose  of  enlarging 
said  capitol  grounds,  the  amount  assessed  for  the  same  under  such  condemna- 
tion should  be  paid  by  the  obligors  of  said  bond.  In  pursuance  of  this  act  a 
bond  was  executed  by  certain  individuals,  in  the  prescribed  penalty,  and 
reciting  the  act,  conditioned  as  follows:  "Now,  if  the  subscribers  hereto 
shall  well  and  truly  do  and  perform  the  conditions  and  requirements  set 
forth  and  specified  to  be  done  and  performed  by  the  obligors  of  the  bond  in 
said  act  referred  to,  then  this  obligation  shall  be  null  and  void,  otherwise  it 
shall  remain  in  full  force  and  effect."  Under  a  proper  construction  of  this 
bond  the  State  was  absolutely  bound  to  do  nothing.     It  might  or  might  not, 
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on  the  failure  of  the  obligors  to  furnish  the  grounds  in  question,  proceed  to 
condemn  the  same,  as  in  its  wisdom  seemed  best.  So  that,  before  any  right 
of  action  could  accrue  upon  the  bond,  the  State  was  bound  to  institute,  and 
prosecute  to  a  successful  termination,  such  condemnation  proceedings  as 
would,  upon  the  payment  of  the  condemnation  money,  vest  the  title  to  these 
grounds  in  the  State,  and  for  this  purpose  the  State  impliedly  undertook  to 
provide  all  such  agencies,  including  appropriate  legislation,  as  would  be 
necessary  to  accomplish  the  end  proposed.  The  sole  consideration  of  the 
bond  being  the  acquiring  of  the  title  to  the  grounds  by  the  State  for  State 
House  purposes,  the  obligors  could  not  be  required  to  pay  for  the  grounds 
before  the  State  should  acquire  the  title  thereto.  Or,  the  utmost  that  could 
be  claimed  as  fixing  the  liability  of  the  obligors,  would  be  that  the  State,  in 
accepting  the  bond  from  the  persons  executing  the  same,  impliedly  stipulated 
that,  in  the  event  of  condemnation  proceedings,  it  would  so  shape  its  legisla- 
tion, and  the  proceedings  under  it,  that  the  payment  of  the  condemnation 
money  and  the  acquiring  of  the  title  by  the  State  would  be  concurrent  acts. 

2.  Taking  the  bond  in  connection  Avith  the  act  of  1871,  in  pursuance  of 
which  it  was  executed,  it  provides  that  the  "amount  assessed"  for  the  pro- 
posed additional  State  House  grounds,  in  condemnation  proceedings  to  be 
provided  for  the  purpose,  shall  be  paid  by  the  obligors.  The  bond  is  silent 
as  to  the  person  or  persons  to  whom  they  shall  make  such  payment,  but  the 
implication  is,  they  undertook  to  pay  the  owners  of  the  condemned  lands 
according  to  their  respective  interests.  And  in  order  to  fix  the  liability  of 
the  obligors  and  give  a  right  of  action  on  the  bond,  it  is  essential  the  State 
should,  in  the  event  of  instituting  condemnation  proceedings,  provide  such 
appropriate  legislation  for  that  purpose  as  would  authorize  and  require  the 
obligors,  as  a  part  of  the  condemnation  proceedings,  to  make  such  payment, 
and  generally  so  shape  its  legislation  and  conduct  the  proceedings  that  the 
State,  upon  such  payment,  would  acquire  a  good  title  to  the  lands  in  ques- 
tion. 

3.  Same — effect  of  the  act  of  May  21,  1877,  in  providing  the  mode  of  making 
payment  of  the  condemnation  money,  as  affecting  the  question  of  liability  on  the 
bond.  The  act  of  May  21,  1877,  prescribing  the  mode  of  condemnation  of  these 
grounds,  provided  that  upon  filing  in  the  office  of  the  Auditor  of  Public 
Accounts  a  certified  copy  of  the  report  of  the  commissioners  who  were  to 
ascertain  and  determine  the  amount  of  condemnation  money  to  be  paid  to  the 
owners,  the  Auditor  should  draw  his  warrant  upon  the  State  Treasurer  in 
favor  of  such  owners,  and  that  the  Treasurer,  upon  presentation  of  the  war- 
rants by  the  owners  should  pay  them;  and  the  Attorney  General  was  required 
by  the  act  to  institute  suit  upon  the  bond  given  as  mentioned,  in  case  the 
obligors  therein  should  not,  within  thirty  days  after  the  filing  of  the  commis- 
sioners' report,  pay  to  the  Treasurer  of  the  State  "  the  total  sum  so  reported 
by  said  commissioners  as  compensation  for  the  lands,"  etc.  The  act,  in  thus 
appointing  the  mode  of  making  payment  of  the  condemnation  money  to  the 
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owners  of  the  lands,  excluded  all  other  modes  of  payment.  The  owners  could 
not  be  compelled  to  accept  payment  in  any  manner  other  than  that  provided 
by  law.  The  obligors  in  the  bond  were  not  permitted  to  make  payment  to 
the  owners,  because  the  act  directed  them  to  make  payment  to  the  State 
Treasurer.  By  the  failure  of  the  Auditor  to  issue  his  warrants  on  the  Treas- 
urer within  the  thirty  days  after  the  expiration  of  which  the  obligors  in  the 
bond  were  required  to  reimburse  the  State  Treasury  in  the  amounts  provided 
to  be  paid  to  the  owners,  the  obligors  might  well  be  justified  in  concluding 
the  State,  as  it  had  a  right  to  do,  had  abandoned  the  matter  altogether.  The 
payment  required  by  the  act  to  be  made  by  the  obligors  to  the  State  Treasurer 
being  regarded  as  a  mere  indemnity  to  the  State,  or  reimbursement  for  moneys 
advanced  by  the  State  under  the  condemnation  proceedings,  there  could  be  no 
right  of  action  on  the  bond  unless  there  was  an  actual  payment  of  the  con- 
demnation money  by  the  State. 

4.  Same — want  of  'power  in  the  legislature  to  provide  the  means  of  payment 
for  these  grounds — constitutional  limit  of  appropriations  for  State  House  pur- 
poses. The  act  of  1877  providing  for  the  condemnation  proceedings,  and  for 
the  mode  of  payment  thereunder,  directed  the  State  Treasurer  to  pay  the 
warrants  which  the  Auditor  might. issue  under  the  act,  "out  of  any  moneys 
in  said  treasury  appropriated  for  State  House  purposes."  At  the  time  of  the 
commencement  of  these  condemnation  proceedings  there  was  no  money  in  the 
State  Treasury  which  could  properly  be  applied  to  the  payment  of  those  war- 
rants, and  prior  to  that  time  the  appropriations  made  on  account  of  the  new 
capitol  grounds  and  the  construction  and  furnishing  of  the  new  State  House 
had  reached  the  constitutional  limitation  of  $3,500,000,  so  that  there  could 
be  no  fund  out  of  which  this  condemnation  money  could  be  paid  until  pro- 
vided by  a  vote  of  the  People  of  the  State  for  a  further  appropriation  for 
State  House  purposes.  A  liability  upon  this  bond,  as  arising  upon  proceed- 
ings had  under  this  act  of  1877,  can  not  be  predicated  upon  such  a  contin- 
gency, which  may  never  happen. 

5.  The  limitation  in  the  constitution  in  respect  of  the  amount  which  might 
be  appropriated  for  grounds  connected  with  the  new  State  House,  and  for 
erecting  the  building,  etc.,  is  not  restricted  to  such  grounds  as  the  State  had, 
at  the  time  of  the  adoption  of  the  constitution,  acquired  for  the  purposes  of 
the  new  capitol,  but  extends  to  all  grounds  belonging  to  the  capitol,  without 
regard  to  the  time  when  they  may  be  purchased. 

6.  Should  the  obligors  in  this  bond  pay  the  condemnation  money  into  the 
State  Treasury  it  would  become  a  part  of  the  general  State  fund,  and  even 
this  money  could  not  be  paid  to  the  owners  of  the  lands,  as  there  has  been  no 
appropriation  of  it  by  the  legislature  for  that  purpose,  and  the  power  of  the 
legislature  in  that  regard  having  been  exhausted,  no  such  appropriation  can 
be  made.  But  even  if  the  powrer  existed  to  appropriate  this  particular  fund 
to  the  payment  of  the  owners  of  the  lands,  the  act  of  1877  does  not  undertake 
to  do  so,  but  provides  another  and  very  different  mode  of  payment.     So  that, 
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in  any  view,  there  is  no  means  provided  by  existing  legislation,  and  can  not 
he  under  the  present  powers  of  the  legislature,  to  make  payment  to  the  owners 
in  the  mode  prescribed  by  the  act  of  1877,  and  a  payment  in  that  mode  is  a 
precedent  condition  to  any  present  liability  on  this  bond. 

7.  Eminent  domain — ivhether  a  jury  is  required  on  assessment  of  damages  in 
condemnation  proceedings.  The  present  constitution  requires  that  in  all  con- 
demnation proceedings,  except  in  cases  where  the  compensation  is  to  be  paid 
by  the  State,  the  assessment  shall  be  by  jury.  In  considering  the  effect  of 
the  bond  in  question,  the  State  has  no  interest  in  the  matter  of  the  amount 
of  the  compensation  to  be  paid, — that  is  a  question  purely  between  the  owners 
of  the  lands  and  the  obligors  in  the  bond,  as,  under  any  proper  legislation, 
the  compensation  is  to  be  paid,  if  at  all,  by  these  obligors.  So  the  parties  in 
interest  in  these  proceedings  had  a  right  to  have  the  amount  of  compensation 
determined  by  a  jury.     Per  Dickey,  C  J.,  and  Walker,  J. 

8.  Judicial  notice — as  to  existing  appropriations,  and  the  power  to  make 
them.  As  under  the  constitution  all  appropriations  by  the  General  Assembly 
can  only  be  made  by  public  law,  this  court  will  take  judicial  notice  of  the 
fact  that  at  the  time  of  the  commencement  of  these  condemnation  proceed- 
ings the  General  Assembly  had  already,  by  previous  appropriations  on  account 
of  the  new  capitol  grounds  and  construction  and  furnishing  of  the  State  House, 
exhausted  its  power, — and  also  of  the  fact  that  there  was  no  money  in  the 
State  Treasury  which  could  legally  be  applied  to  that  purpose. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  W.  R.  Welch,  Judge,  presiding. 

This  was  an  action  of  debt,  commenced  in  the  Sangamon 
circuit  court  on  the  26th  of  September,  1878,  on  a  penal 
bond  executed  by  the  defendants  and  certain  other  citizens  of 
Sangamon  county,  since  deceased,  on  the  8th  day  of  August, 
1871,  in  the  sum  of  $500,000,  conditioned  that  the  obligors 
would,  upon  demand,  either  procure  for  the  State,  free  of 
cost,  such  additional  capitol  grounds  as  the  State  might  indi- 
cate, not  to  exceed  four  acres,  to  the  south  of  and  adjoining 
the  new  capitol  grounds,  or,  in  case  they  could  not  be  fur- 
nished or  they  should  fail  or  refuse  to  furnish  them,  they 
would,  upon  the  condemnation  of  them  by  the  State,  pay  the 
amount  assessed  for  the  same  under  the  condemnation  pro- 
ceedings. 

The  charging  part  of  the  declaration  is  as  follows  : 
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"  For  that  whereas,  heretofore,  to-wit,  on  the  eighth  day  of 
August,  A.  D.  1871,  at  the  city  of  Springfield,  in  the  county 
of  Sangamon,  aforesaid,  the  said  defendants,  together  with 
O.  H.  McKinstry,  C.  M.  Morrison,  Noah  W.  Matheny,  H.  G. 
Fitzhugh,  William  A.  Turney,  J.  W.  Smith,  Seth  B.  Brock, 
E.  U.  London,  R.  A.  Connelly,  John  C.  Ragland,  Samuel  B. 
Fisher,  Joel  Johnson,  Henry  C.  Barrel],  Thomas  J.  Tuite, 
John  F.  Pritchard,  Patricius  Mo  ran,  John  Armstrong,  James 
Gourley,  John  P.  Tipton,  G.  B.  Sommer,  Russell  Churchill, 
Jesse  K.  Dubois,  David  Sherman  and  James  L.  Lamb,  de- 
ceased, made,  executed  and  delivered  to  the  People  of  the 
State  of  Illinois,  the  plaintiffs  aforesaid,  their  certain  writing 
obligatory,  sealed  with  their  seals,  and  now  to  the  court  here 
shown,  and  which  said  writing  obligatory,  with  the  condi- 
tions thereunder  written,  signed  and  executed  by  the  said 
defendants,  (together  with  the  said  deceased  obligors,)  by  the 
names,  initials  and  abbreviations,  as  hereinafter  stated,  is  in 
the  words  and  figures  following,  to-wit : 

"  '  Know  all  men  by  these  presents  : 

" '  That  we,  the  subscribers  hereto,  are  held  and  firmly  bound 
to  the  People  of  the  State  of  Illinois,  in  the  penal  sum  of 
$500,000  in  lawful  money  of  the  United  States,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally. 

"  '  In  testimony  whereof  we  have  hereunto  set  our  hands 
and  seals  this  —  day  of ,  A.  D.  1871. 

"'The  condition  of  the  foreo-oing  obligation  is  such  that, 
whereas,  by  the  second  section  of  an  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  'An  act  to  make 
further  appropriation  for  the  construction  of  the  new  State 
House/  approved  June  14,  1871,  it  was  provided  in  sub- 
stance and  to  the  effect  as  follows: 

"  '  Section  2.  That  for  the  purpose  of  carrying  on  the 
work  of  the  new  State  House,  the  sum  of  $600,000  be -and 
the  same   is  hereby  appropriated  out  of  any  moneys  in   the 
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treasury  not  otherwise  appropriated,  in  addition  to  the  unex- 
pended balance  of  former  appropriations  made  for  the  new 
State  House,  which  sum  is  hereby  re-appropriated  for  that 
purpose  :  Provided,  that  no  part  of  this  appropriation  shall 
be  paid  out  of  the  State  Treasury  until  there  shall  have  been 
filed  with  the  Secretary  of  State  a  good  and  sufficient  bond 
of  individuals,  in  favor  of  the  People  of  the  State  of  Illinois, 
in  the  penal  sum  of  five  hundred  thousand  dollars  ($500,000,) 
to  be  approved  by  the  Governor  of  the  State  of  Illinois, 
conditioned  that  the  obligors  will  procure  or  cause  to  be 
obtained  for  the  State  of  Illinois,  such  additional  grounds  as 
the  State  may  indicate  and  require  whenever  so  demanded,  not 
exceeding  four  acres  to  the  south  of  and  adjoining  the  new 
capitol  grounds,  free  of  cost  to  the  State,  or  in  case  said 
grounds  can  not  be  furnished  by  said  individuals,  or  they 
should  refuse  to  do  so,  then  the  State  may  proceed  to  con- 
demn such  grounds  as  it  may  require  for  the  purpose  of 
enlarging  said  capitol  grounds,  the  amount  assessed  for  the 
same  under  such  condemnation  shall  be  paid  by  the  obligors 
of  said  bond.  The  demand  by  the  State  for  such  additional 
grounds,  and  the  condemnation,  if  necessary,  shall  be  made 
within  two  years  after  the  new  State  House  is  ready  for  the 
use  of  the  two  houses  of  the  General  Assembly,  and  which 
land  so  to  be  condemned  or  procured  is  to  be  not  less  than 
the  quantity  of  land  described  in  a  certain  bond  filed  with 
the  Secretary  of  State  at  the  last  session  of  the  twenty- 
seventh  General  Assembly,  and  which  bond  is  dated  on  the  4th 
day  of  April,  1871.  Now,  if  the  subscribers  hereto  shall  well 
and  truly  do  and  perform  the  conditions  and  requirements  set 
forth  and  specified  to  be  done  and  performed  by  the  obligors 
of  the  bond  in  said  act  referred  to,  then  this  obligation  shall 
be  null  and  void.  Otherwise  it  shall  remain  in  full  force  and 
effect. 

[Here   follow  the  signatures  and  seals  of  the  defendants 
and  deceased  obligors.] 
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"And  which  said  bond  was  so  made  and  executed  by  the 
said  defendants,  and  then  and  there  presented  to  the  Hon. 
John  M.  Palmer,  then  Governor  of  the  State  of  Illinois,  for 
approval,  as  the  bond  required  to  be  given  under  and  in  pur- 
suance of  the  provisions  of  said  act  in  the  condition  of  said 
bond  recited,  and  was  by  the  said  Governor  then  and  there 
approved  by  indorsement  thereon  in  words  and  figures  fol- 
lowing, to-wit : 

'  Security  approved  August  8,  1871 

(Signed,)  John  M.  Palmer.' 

"And  was  then  and  there,  to-wit,  on  the  8th  day  of  August, 
A.  D.  1871,  filed  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Illinois,  as  by  the  provisions  of  said  act  required  ; 
and  thereupon  the  several  appropriations  in  said  act  in  the 
condition  of  said  bond  recited,  were  from  time  to  time  drawn 
from  the  treasury  of  the  State  of  Illinois,  and  expended  for 
the  purpose  of  carrying  on  the  work  on  the  new  State  House, 
as  contemplated  by  the  said  act,  in  pursuance  of  the  terms 
of  which  said  bond  was  so  executed. 

"And  the  plaintiffs  further  aver  that  afterwards,  to-wit,  on 
the  3d  day  of  January,  A.  D.  1877,  the  said  new  State 
House,  in  the  condition  of  said  bond  mentioned,  was  so  far 
completed  as  to  be  ready  for  the  use  of  the  two  houses  of  the 
General  Assembly  of  the  State  of  Illinois,  and  upon  that 
day  the  General  Assembly  of  said  State  convened  therein  for 
the  first  time,  and  occupied  the  same  during  its  session  held 
for  that  year. 

"And  the  plaintiffs  further  aver  that  under  and  in  pursu- 
ance of  the  provisions  of  the  certain  act  of  the  General 
Assembly  of  the  State  of  Illinois,  entitled  'An  act  to  secure 
to  the  State  of  Illinois  four  acres  of  additional  grounds  lying 
south  of  and  adjoining  the  new  capitol  grounds/  approved 
May  21,  1877,  and  in  force  July  1,  1877,  the  Secretary  of 
State  of  the  State,  to-wit,  on  the  15th  day  of  September,  A. 
D.  1877,  at  the  city  of  Springfield  in  said  State,  ascertained 
and  indicated  such  additional  grounds  lying  south  of  and 
9—97  III. 
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adjoining  the  new  capitol  grounds  as  the  State  requires  for 
enlarging  the  capitol  grounds,  containing  three  acres  and  six 
hundred  and  forty-six  thousandths  (3.646)  of  an  acre,  situated 
in  the  city  of  Springfield,  county  of  Sangamon,  and  State  of 
Illinois,  and  bounded  as  follows  : 

[Here  follows  description  of  the  land,  the  same  as  that  given 
in  the  Commissioners'  report,  hereinafter  set  forth.] 

"And  the  said  additional  State  House  grounds  so  ascertained 
and  indicated  by  the  said  Secretary  of  State,  does  not  exceed 
four  (4)  acres,  nor  is  the  same  less  than  the  quantity  of  land 
described  in  the  certain  bond  filed  with  the  Secretary  of  State 
at  the  session  of  the  27th  General  Assembly  next  preceding 
the  passage  of  said  act  approved  June  14,  1871,  and  in  force 
July  1,  1871,  and  which  bond  is  mentioned  in  the  second  sec- 
tion of  said  act  as  the  bond  dated  April  4,  1871. 

"And  the  plaintiffs  further  aver  that,  to-wit,  on  the  day 
and  year  last  aforesaid,  and  within  sixty  days  after  the  said 
additional  State  House  grounds  had  been  so  ascertained  and 
indicated  by  him,  the  said  Secretary  of  State  made  out  and 
caused  to  be  published,  delivered  to  and  served  upon  each  of 
the  said  defendants,  the  obligors  in  said  bond,  a  demand 
bearing  date  September  15, 1877,  containing  and  setting  forth 
an  accurate  description  of  the  said  lands  so  ascertained  and 
required,  and  also  containing  a  notification  to,  and  a  demand 
of,  said  defendants  and  obligors  to  procure  and  furnish  to  the 
State  of  Illinois,  free  of  cost  to  said  State,  within  four  months 
after  said  demand,  the  said  lands  so  ascertained  and  indicated, 
and  in  said  demand  in  writing  described,  as  required  by  the 
statute  in  that  behalf,  that  is  to  say,  the  said  Secretary  of  State 
caused  said  demand  to  be  delivered  to  each  and  every  of  said 
obligors  who  were  then  residents  of  the  State  of  Illinois, 
except  to  such  resident  obligors  who  were  absent  from  their 
usual  place  of  abode,  and  for  such  obligors  he  caused  a  dupli- 
cate copy  of  said  demand  to  be  left  at  their  usual  places  of 
abode,  respectively,  with  a  member  of  their  respective  families, 
above  the  age  of  ten  years,  for  each  of  them,  and  as  to  such 
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of  said  obligors  as  were  then  non-residents  of  the  State,  the 
said  Secretary  of  State  caused  said  demand  to  be  published  in 
the  Illinois  State  Journal,  a  public  newspaper  published  in 
the  city  of  Springfield,  county  of  Sangamon,  and  State  of 
Illinois,  once  each  week  for  three  successive  weeks,  the  first 
publication  being  on  September  17,  1877,  and  the  last  publi- 
cation of  said  demand  being  on  the  first  day  of  October,  1877  ; 
and  the  said  Secretary  of  State  did  also,  within  ten  days  after 
the  first  publication  of  said  demand,  send  a  copy  thereof,  by 
mail,  addressed  to  each  of  said  non-resident  obligors  whose 
postoffice  was  known  to  said  Secretary  of  State. 

"And  the  plaintiffs  further  aver  that  the  period  of  four 
months  after  such  demand  had  been  so  made  in  conformity 
to  the  provisions  of  said  last  mentioned  act  having  elapsed, 
and  the  defendants  and  obligors  in  said  bond  not  having  pro- 
cured or  caused  to  be  obtained  for  the  use  of  the  State  of 
Illinois  the  grounds  so  ascertained,  or  any  part  thereof,  free 
of  cost  to  the  State,  but  having  wholly  failed  so  to  do,  the 
Governor  of  the  State  of  Illinois,  on  the  application  of  the 
Attorney  General  of  said  State,  in  pursuance  of  the  provisions 
of  said  last  mentioned  act,  to-wit,  on  the  11th  day  of  March, 
A.  D.  1878,  did  appoint  three  reputable  and  disinterested  free 
holders,  citizens  of  the  State  of  Illinois,  viz:  Charles 
Hitchcock,  Joseph  G.  English  and  Orlin  H.  Miner,  commis- 
sioners to  condemn  said  grounds  for  the  use  of  the  State,  and 
to  ascertain  and  report  the  compensation,  to  be  made  to  the 
owner  or  owners  of  said  grounds  therefor,  and  for  such  dam- 
ages as  might  be  occasioned  by  the  condemnation  and  taking 
of  said  grounds  by  the  State  to  other  lands  of  the  said  owners 
adjoining  thereto.  And  the  plaintiffs  further  aver  that  said 
commissioners  so  appointed,  afterwards,  to-wit,  on  the  second 
day  of  April,  A.  D.  1878,  convened  at  the  city  of  Springfield, 
in  said  county,  and  organized  as  such  commission,  and  there- 
upon took  the  oath  prescribed  in  section  8  of  the  act  entitled 
'An  act  to  provide  for  the  exercise  of  the  right  of  eminent 
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domain/  approved  April  10,  1872,  as  required  by  the  act 
under  which  they  were  so  appointed. 

aAnd  the  said  commissioners  then  and  there  adopted  cer- 
tain resolutions  of  the  tenor  and  effect  following: 

te  '1,  Resolved,  That  the  commissioners  will  meet  on  Tues- 
day, the  28th  day  of  May,  1878,  at  the  State  House  in  the 
city  of  Springfield,  to  condemn  the  ground  ascertained  and 
indicated  by  the  Secretary  of  State,  under  the  act  of  May  21, 
1877,  and  to  transact  such  other  business  as  may  come  before 
them. 

"  '2.  Resolved,  Further,  that  personal  notice  of  the  time 
and  place  of  such  meeting  be  given  to  the  owners  of  said 
ground  so  far  as  they  may  be  found  within  the  State,  at  least 
forty  days  before  said  28th  of  May,  and  that  notice  thereof 
be  also  given  by  publication  three  times  in  the  Illinois  Daily 
State  Journal  and  the  Illinois  Daily  State  Register,  at  least 
forty  days  before  such  meeting. 

u  '3.  Resolved,  Further,  that  a  copy  of  said  notice  be  sent 
by  mail  to  any  owner  or  owners  whose  address  outside  of  the 
State  may  be  known.' 

"And  in  pursuance  of  said  resolutions  the  said  commission- 
ers prepared  and  signed  notices  of  the  tenor  and  effect  follow- 
ing, to  be  served  upon  the  owners  of  said  land  sought  to  be 
condemned,  to-wit: 

"  '  To  Ninian  W.  Edwards,  John  Prather,  Christopher  C. 
Brown,  trustee  of  Julia  C.  Baker,  and  whom  it  may  concern  : 

"'Take  notice  that  the  undersigned  commissioners,  ap- 
pointed by  the  Governor  of  the  State  of  Illinois,  under  an 
act  of  the  General  Assembly  approved  May  21,  1877,  to  con- 
demn certain  grounds  heretofore  ascertained  and  indicated  by 
the  Secretary  of  State  for  the  use  of  the  State  for  addi- 
tional State  House  grounds,  and  to  ascertain  and  report  the 
compensation  to  be  made  to  the  owner  or  owners  thereof,  and 
such  damages  as  may  be  occasioned  by  the  condemnation  and 
taking  of  said  grounds  to  other  lands  of  said  owners  adjoin- 
ing thereto,  will  meet   at    the    State    House    in    Springfield, 
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Illinois,  on  the  28th  day  of  May,  A.  D.  1878,  at  10  o'clock 
A.  M.,  to  inquire  and  determine  such  compensation  and  dam- 
ages, at  which  time  and  place  you  can  be  heard  in  person  or 
by  counsel,  and  can  present  such  testimony  pertinent  to  the 
inquiry  as  you  may  desire.  The  ground  ascertained  and 
indicated  by  the  Secretary  of  State  under  said  act  of  May  21, 
1877,  is  embraced  in  the  lots,  pieces  and  parcels  of  ground 
located  in  the  city  of  Springfield,  State  of  Illinois,  included 
in  and  bounded  by  lines  as  follows,  viz  : ' 

(Here  follows  description  of  each  tract  corresponding  with 
the  description  given  in  the  commissioners'  report,) 

"And  that  said  commissioners  caused  the  said  notice  to  be 
served  upon  Ninian  W.  Edwards,  Christopher  C.  Brown, 
trustee  of  Julia  C.  Baker,  William  Jayne,  who  was  then  and 
there  the  mayor  of  the  said  city  of  Springfield,  and  John  H. 
Johnson,  tenant  in  possession  of  the  portion  of  the  premises 
owned  by  Christopher  C.  Brown  as  trustee  for  Julia  C.  Baker, 
by  delivering  to  each  of  them  a  copy  thereof  on  the  4th  day  of 
April,  1878;  and  also  caused  said  notice  to  be  served  upon 
said  John  Prather,  by  the  delivery  of  a  copy  thereof  to  him 
on  the  11th  day  of  April,  1878,  and  also  caused  notices  of  like 
tenor  and  effect  to  be  published  in  the  Illinois  State  Journal, 
and  also  in  the  State  Register,  on  the  fourth,  fifth  and  sixth 
days  of  April,  1878,  the  said  Illinois  State  Journal  and  State 
Register  each  then  and  there  being  a  daily  newspaper,  pub- 
lished in  the  city  of  Springfield,  in  said  Sangamon  county; 
and  that  said  commissioners,  on  the  4th  day  of  April,  1878, 
caused  copies  of  said  notices  to  be  sent  by  mail  to  Edward 
L.  Baker  and  Julia  C.  Baker,  his  wife,  at  Buenos  Ayres, 
South  America,  where  the  said  Edward  L.  Baker  and  Julia 
C.  Baker  then  resided;  and  that  the  said  parties  upon  whom 
the  said  notices  were  so  served,  were  then  and  there  the  owners 
of  said  land  so  indicated  as  such  additional  State  House 
grounds.  And  that  said  commissioners  having  adjourned  to 
meet  on  the  28th  day  of  May,  A.  D.  1878,  again  convened 
on  that  day,  in  pursuance  of  such  adjournment,  at  the  time 
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and  place  specified  in  said  notice,  and  adjourned  until  May 
29,  1878,  and  the  said  Niniau  W.  Edwards  then  and  there 
appeared  before  the  said  commissioners  in  person,  and  the  said 
John  Prather  also  appeared  by  James  W.  Patton,  his  attorney, 
and  each  of  the  said  parties  so  appearing  participated  in  the 
said  investigation  before  said  commissioners,  by  the  examina- 
tion and  cross-examination  of  witnesses  pertaining  to  the 
subject  of  the  inquiry  so  before  the  said  commissioners,  in 
respect  to  the  condemnation  of  said  lands.  And  that  such 
proceedings  were  thereupon  had  by  the  said  commissioners 
that  afterwards,  to-wit,  on  the  30th  day  of  May,  1878,  they 
made  and  concluded  their  condemnation  of  said  additional 
grounds,  in  the  manner  stated  in  the  report  of  the  proceed- 
ings of  said  commissioners  in  that  behalf,  made  by  said  com- 
missioners in  writing,  and  which  said  report  was  subscribed 
and  filed  by  said  commissioners  in  the  office  of  the  Secretary 
of  State  of  the  State  of  Illinois,  on  the  30th  day  of  May, 
1878,  and  is  of  the  tenor  and  effect  following,  to-wit: 

'"State  of  Illinois,  Springfield,  May  30,  1878. 
"  '  To  his  Excellency,  Shelby  M.  Cullom,  Governor: 

"  '  The  undersigned  commissioners  appointed  to  condemn 
certain  grounds  heretofore  ascertained  and  indicated  by  the 
Secretary  of  State,  and  to  ascertain  and  report  the  compensa- 
tion to  be  made  to  the  owner  or  owners  of  said  grounds,  and 
for  such  damages  as  may  be  occasioned  by  the  condemnation 
and  taking  of  said  grounds  by  the  State,  to  other  lands  of 
said  owners  adjoining  thereto,  respectfully  report :  That  they 
have  ascertained  the  amount  of  the  compensation  to  be  made 
to  the  owner  or  owners  of  said  lands  respectively,  and  the 
damages  occasioned  by  the  condemnation  and  taking  of  said 
grounds  by  the  State  to  other  lands  of  said  owners  adjoining 
thereto.  They  have  ascertained  the  compensation  to  be  made 
for  the  following  described  premises,  to-wit,  commencing  at 
the  south-east  corner  of  the  State  House  grounds,  running 
southward  on  the  west  line  of  Second  street  forty  (40)  feet, 
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thence  westward  six  hundred  and  nineteen  and  forty  one- 
hundredths  (619.40)  feet,  to  the  east  line  of  Spring  street, 
thence  northward  forty  (40)  feet  to  the  south-west  corner  of 
the  State  House  grounds,  thence  eastward  six  hundred  and 
nineteen  and  twenty-eight  one-hundreths  (619.28)  feet  to 
the  place  of  beginning,  and  fixed  the  same  at  sixteen  hun- 
dred (§1600)  dollars.  They  have  ascertained  the  compen- 
sation to  be  made  for  the  following  described  premises, 
to-wit,  commencing  at  a  point  forty  (40)  feet  south  of  the 
south-east  corner  of  the  State  House  grounds  and  on  the 
west  line  of  Second  street,  thence  running  southward  one 
hundred  and  twenty-three  (123)  feet,  thence  westward  four 
hundred  and  fifty-nine  and  sixty-eight  one-hundredths 
(459.68)  feet  to  the  east  line  produced  of  John  Prather's 
lot,  thence  northward  one  hundred  and  twenty-three  (123) 
feet  to  the  south  line  of  Charles  street,  thence  eastward 
four  hundred  and  fifty-nine  and  forty  one-hundredths 
(459.40)  feet  to  place  of  beginning,  and  fixed  the  same  at  ten 
thousand,  five  hundred  dollars  ($10,500.)  They  have  ascer- 
tained the  compensation  to  be  made  for  the  following 
described  premises,  to-wit,  commencing  at  a  point  one  hun- 
dred and  sixty-three  (163)  feet  south  of  the  south-east 
corner  of  the  State  House  grounds,  and  on  the  west  line  of 
Second  street,  thence  running  southward  ninety-one  (91)  feet 
to  the  south  side  of  Jackson  street  produced  from  Spring 
street  to  Second  street,  in  Edwards  &  Mather's  addition  to 
the  city  of  Springfield,  thence  westward  six  hundred  and 
eighteen  and  seventy-seven  one-hundredths  (618.77)  feet  to 
the  east  line  of  Spring  street,  thence  northward  one  hundred 
and  nine  and  fifty  one-hundredths  (109.50)  feet  to  the  land 
of  John  Prather,  thence  eastward  along  the  south  line  of  John 
Prather's  land  one  hundred  and  sixty  (160)  feet  to  the  land 
of  Christopher  C.  Brown  as  trustee  of  Julia  C.  Baker,  thence 
southward  thirteen  (13)  feet,  thence  eastward  four  hundred 
and  fifty-nine  and  sixty-eight  one-hundredths  (459.68)  feet  to 
place  of  beginning,  and  fixed  the  same  at  twelve  thousand 
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five  hundred  dollars  ($12,500,)  and  as  compensation  for  dam- 
ages to  other  lands  adjoining  thereto,  belonging  to  the  same 
owner,  fifteen  hundred  dollars  ($1500.)  And  they  have  ascer- 
tained the  compensation  to  be  made  for  the  following  described 
premises,  to-wit,  commencing  at  a  point  forty  (40)  feet  south 
of  the  south-west  corner  of  the  State  House  grounds  on 
the  east  line  of  Spring  street,  thence  running  southward 
one  hundred  and  ten  (110)  feet,  thence  eastward  one  hundred 
and  sixty  (160)  feet,  thence  northward  one  hundred  and  ten 
(110)  feet  to  the  south  line  of  Charles  street,  thence  west- 
ward one  hundred  and  sixty  (160)  feet  to  the  place  of 
beginning,  and  fixed  the  same  at  eight  thousand  ($8,000) 
dollars. 

'  In  testimony  hereof,  we  have  hereto  subscribed  our  names. 

CHARLES  HITCHCOCK, 
JOSEPH  G.  ENGLISH, 
ORLIN  H.  MINER, 

Commissioners.' 

"And  for  assigning  a  breach  of  said  condition  of  said 
writing  obligatory,  the  plaintiffs  further  say  that  although  the 
period  of  thirty  days  after  the  said  report  of  said  condemna- 
tion, so  made  by  said  commissioners,  was  so  filed  in  the  office 
of  the  Secretary  of  State  had  long  since  elapsed  and  fully 
expired  before  the  commencement  of  this  suit,  yet  the  said 
defendants  have  not,  nor  have  either  or  any  of  them,  or  any 
of  the  obligors  to  said  bond,  paid  to  the  Treasurer  of  the 
State  of  Illinois,  the  total  sum  so  reported  by  said  commis- 
sioners, as  compensation  for  the  lands  so  condemned  and 
taken  or  damaged,  together  with  the  costs  and  charges  of  said 
condemnation,  nor  have  they  paid  any  or  either  of  said  sums 
in  said  report  specified,  nor  any  part  thereof,  but  to  pay  the 
same  or  any  part  thereof,  to  the  Treasurer  of  the  State  of 
Illinois  said  defendants  and  obligors  to  said  bond  have 
hitherto  wholly  neglected  and  refused,  and  still  do  neglect 
and  refuse,  to-wit,  at  the  place  aforesaid.     By  means  whereof 
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an  action  hath  accrued  to  the  plaintiffs,  The  People  of  the 
State  of  Illinois,  to  demand,  have  and  receive  of  and  from 
said  defendants  said  sum  of  five  hundred  thousand  dollars 
above  demanded.  Yet  the  said  defendants  have  not  paid  the 
same  to  said  plaintiffs,  or  any  part  thereof,  but  neglect  and 
refuse  so  to  do,  to  the  damage  of  the  plaintiffs  in  the  sum 
of  fifty  thousand  dollars,  and  therefore  the  plaintiffs  bring 
suit." 

To  this  declaration  some  of  the  defendants  demurred;  others 
filed  special  pleas,  and  the  residue  failing  to  answer  altogether, 
defaults  were  regularly  entered  against  them.  An  issue  of 
fact  was  joined  upon  one  of  the  special  pleas;  demurrers 
filed  as  to  others,  and  replications  as  to  the  residue.  Issues 
of  fact  were  joined  upon  some  of  these  replications,  and 
demurrers  interposed  as  to  the  others. 

The  cause  was  submitted  to  the  court  upon  the  several 
demurrers  to  the  declaration,  pleas,  and  replications,  on  the 
9th  of  December,  1878,  and  after  argument  of  counsel,  the 
court  not  being  fully  advised,  took  time  to  consider  until  the 
19th  of  the  same  month,  when,  upon  due  consideration,  the 
demurrer  to  the  declaration  was  sustained  by  the  court,  and 
the  plaintiffs  electing  to  stand  by  their  declaration,  it  was 
ordered  and  adjudged  that  the  writ  be  dismissed,  whereupon 
the  plaintiff  appealed  to  this  court. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Messrs.  Stuart,  Edwards  &  Brown,  Messrs.  Kobinson, 
Knapp  &  Shutt,  Messrs.  Hay,  Greene  &  Littler,  and 
Mr.  N.  W.  Edwards,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

It  will  be  perceived  that  the  ultimate  question  to  be  deter- 
mined by  this  court  is,  whether  the  declaration  in  the  case 
discloses  a  cause  of  action  against  the  defendants,  or,  in  other 
words,  whether  the  declaration  is  good  on  general  demurrer. 
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The  solution  of  this  question,  however,  depends  upon  the 
answer  that  must  be  given  to  others  which  arise  upon  the 
record,  and  which  are  of  more  than  ordinary  importance. 

Preliminary  to  the  discussion  of  these  questions  it  may  be 
observed,  in  a  general  way,  that  the  measure  of  the  defend- 
ants' liability  is  to  be  found  in  the  written  contract  into  which 
they  have  entered.  If  its  terms  are  plain  and  unambiguous, 
and  it  is  otherwise  unexceptionable,  this  court  must  enforce 
it  as  the  parties  have  made  it,  notwithstanding  apparent  hard- 
ships may  result  from  such  enforcement.  It  must  not,  under 
the  guise  of  construction,  be  expanded  on  the  one  hand,  to 
cover  a  case  which  the  parties  to  it  have  not  provided  for, 
nor  on  the  other  hand,  be  so  contracted  as  to  relieve  the 
parties  from  liabilities  or  duties  they  have  expressly,  or  by 
necessary  implication,  undertaken  to  perform. 

But  if  the  terms  of  the  contract  are  in  any  respect  ambigu- 
ous or  uncertain,  it  must  be  construed  and  enforced  according 
to  what  may,  in  the  light  of  all  its  provisions  and  the  circum- 
stances surrounding  the  transaction,  be  presumed  to  have 
been  the  intention  of  the  parties  to  it. 

It  is  further  to  be  observed  that  in  most  contracts,  whether 
verbal  or  written,  by  deed  or  parol,  there  are  certain  obli- 
gations and  duties  which  arise  by  implication  of  law  from 
the  express  stipulations  of  the  parties,  and  their  respective 
relations  to  each  other  with  respect  to  the  subject  matter  of 
the  contract. 

Keeping  in  view  these  well  recognized  principles,  we  pass 
now  to  the  consideration  of  the  contract  upon  which  the 
mutual  rights  of  the  parties  thereto  must  depend. 

The  contract  of  the  defendants  is  in  the  alternative.  By 
it  they  in  substance  agreed  to  either  furnish  the  State,  free 
of  cost,  the  additional  capitol  grounds  in  question,  or  in 
case  they  were  unable  to  do  so,  or  refused  to  do  so,  to  pay,  in 
the  event  of  a  condemnation  of  the  same  by  the  State,  the 
amount  assessed  for  the  same  under  the  condemnation  pro- 
ceedings.    The  State  was  absolutely  bound  to  do  nothing. 
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It  might  or  might  not,  on  the  defendants'  failure  to  furnish 
the  grounds  in  question,  proceed  to  condemn  the  same,  as  in 
its  wisdom  seemed  best.  Such  being  the  respective  rights 
and  duties  of  the  parties,  it  would  seem  but  just  and  reason- 
able to  hold  that,  before  any  right  of  action  could  accrue  upon 
the  bond,  the  State  was  bound  to  institute,  and  prosecute  to  a 
successful  termination,  such  condemnation  proceedings  as 
would,  upon  the  payment  of  the  condemnation  money,  vest 
the  title  to  these  grounds  in  the  State,  and  for  this. purpose 
the  State  impliedly  undertook  to  provide  all  such  agencies, 
including  appropriate  legislation,  as  would  be  necessary  to 
effectually  accomplish  the  end  proposed.  The  acquiring  of 
the  title  to  the  grounds  by  the  State,  for  State  House  pur- 
poses, was  the  sole  inducement  and  consideration  for  the 
execution  of  the  bond,  and  any  construction  of  its  provisions 
which  would  require  the  defendants  to  pay  for  the  grounds 
before  the  State  acquired  title  thereto  would  be  manifestly 
unjust  to  them,  and  unwarranted  by  sound  legal  principles. 
The  utmost  that  can  reasonably  be  claimed  is,  that  the  vest- 
ing of  the  title  in  the  State,  and  the  payment  of  the  condem- 
nation money  by  the  defendants,  were  intended  by  the  parties 
to  be  concurrent  acts ;  or,  in  other  words,  the  State,  in  accept- 
ing this  bond  from  the  defendants,  impliedly  stipulated  that, 
in  the  event  of  condemnation  proceedings,  it  would  so  shape 
its  legislation,  and  the  proceedings  under  it,  that  the  payment 
of  the  condemnation  money  and  the  acquiring  of  the  title  by 
the  State  would  be  concurrent  acts.  And  if  this  be  the  true 
construction  of  the  contract,  it  is  hardly  necessary  to  observe 
that  it  was  altogether  incompetent  for  the  legislature  to  place 
a  different  construction  upon  it,  so  as  to  materially  affect  the 
rights  of  the  defendants  under  it. 

And  this  brings  us  to  a  consideration  of  the  act  of  May 
21,  1877,  under  which  the  alleged  condemnation  proceed- 
ings were  had.  The  preamble  recites  the  provisions  of  the 
act  of  June  14,  1871,  under  which  the  bond  sued  on  was 
executed.     The  first  section  makes  it  the  duty  of  the  Secre- 
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tary  of  State  to  ascertain  and  indicate  the  additional  grounds 
required,  and  give  notice  thereof  to  the  obligors,  and  to 
demand  of  them  their  procurement  for  the  State. 

The  second  section  provides  for  the  appointment  of  com- 
missioners and  the  condemnation  of  the  grounds. 

The  third  section  requires  the  commissioners  to  make  and 
file  in  the  office  of  the  Secretary  of  State  a  report  in  writing 
of  their  proceedings,  and  upon  the  filing  thereof  it  is  declared 
that  the  title  to  the  lands  shall  vest  in  the  State. 

The  fourth  section  is  in  these  words:  "Upon  filing  of 
said  report  in  the  office  of  said  Secretary  of  State,  he  shall 
make  out  and  file  a  certified  copy  thereof  with  the  Auditor  of 
Public  Accounts  of  this  State,  who  shall  thereupon  draw  his 
warrant  or  warrants  upon  the  Treasurer  of  this  State  in  favor 
of  the  owner  or  owners  of  the  lands  so  condemned,  and  said 
Treasurer  shall,  upon  presentation  by  such  owner  or  owners 
respectively  of  said  warrants,  pay  to  said  owner  or  owners 
the  amount  or  amounts  so  reported  to  be  due  him  or  them 
respectively,  out  of  any  moneys  in  said  treasury  appropriated 
for  State  House  purposes" 

The  fifth  and  last  section  makes  it  the  duty  of  the  Attorney 
General  to  institute  suit  upon  the  bond  if  the  obligors  do  not, 
within  thirty  days  after  the  filing  of  the  commissioners'  report, 
pay  to  the  Treasurer  of  the  State  "the  total  sum  so  reported 
by  said  commissioners  as  compensation  for  the  lands,"  etc. 

The  foregoing  comprises  the  entire  legislation  under  which 
the  condemnation  proceedings  were  conducted,  and  it  will  be 
perceived  that  the  act,  as  framed,  does  not  provide  for  or  even 
contemplate  a  payment  of  " the  amount  assessed"  under  the 
condemnation  proceedings,  by  the  obligors.  But  on  the  con- 
trary, the  4th  section  of  the  act  expressly  provides  that  the 
payment  of  the  condemnation  money  shall  be  made  by  a 
warrant  or  warrants  drawn  by  the  Auditor  on  the  Treasurer, 
to  be  paid  out  of  any  moneys  in  the  treasury  appropriated  for 
State  House  purposes.  Thfs  provision  of  the  act  is  to  be 
regarded    as    mandatory,    and    it    by    necessary    implication 


1880.]  The  People  v.  Stuart  et  al  141 

Opinion  of  the  Court. 

excludes  any  other  mode  of  payment.  The  condemnation 
proceedings,  including  the  mode  of  payment,  could  only  be 
conducted  and  accomplished  in  the  manner  provided  by  law, 
and,  as  just  stated,  the  owners  of  these  lands  were,  by  the 
express  provisions  of  the  act,  to  be  paid  out  of  moneys  in  the 
treasury  appropriated  for  State  House  purposes. 

The  State  is  just  as  powerless  as  any  other  municipal  corpo- 
ration to  act  in  a  matter  of  this  kind,  unless  the  requisite 
authority  has  been  conferred  upon  it  by  the  legislature. 
When  such  authority  has  been  given,  and  the  manner  of 
exercising  it  has  been  prescribed  by  the  legislature,  it  is  not 
competent  for  the  State  to  exercise  it  in  any  other  manner; 
and  any  attempt  to  do  so  would  not  be  binding  on  any  one. 
The  act  directed  that  the  Auditor,  upon  the  filing  of  the  com- 
missioners' report  in  his  office,  should  at  once  draw  his  warrant 
or  warrants  upon  the  Treasurer  in  favor  of  the  owners  of 
these  lands.  This  has  never  been  done;  at  least  the  declara- 
tion contains  no  averment  to  that  effect,  and  it  must  be  pre- 
sumed that  it  has  not  been  done,  otherwise  it  would  have  been 
so  averred.  The  requirements  of  the  act,  then,  have  not  been 
complied  with  in  this  very  vital  particular,  and  it  may  be 
regarded  as  a  very  serious  question  whether  the  owners  of 
these  lands,  after  this  great  lapse  of  time,  could  be  compelled, 
under  those  proceedings,  to  accept  payment,  even  if  it  could 
now  be  otherwise  legally  made.  The  land  owners  could  only 
be  compelled  to  accept  payment  in  the  manner  provided  by 
law.  That  was  a  cash  payment  by  a  warrant  or  warrants  on 
the  Treasurer.  No  such  payment  having  ever  been  made  or 
attempted  to  be  made,  we  are  unable  to  see  upon  what  princi- 
ple these  proceedings  can  now  be  regarded  as  binding  upon 
the  owners  of  these  lands.  And  if  such  is  the  case,  it  is 
equally  difficult  to  understand  upon  what  theory  an  action 
can  be  maintained  upon  the  bond.  It  can  not  justly  be  claimed 
that  the  failure  to  pay  the  land  owners  was  attributable  to  the 
default  of  the  obligors,  for  the  act  of  the  legislature  under 
which  the  condemnation  proceedings  were  conducted  did  not 
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authorize  them  to  make  such  payment.  On  the  contrary  they 
were  directed  to  pay  to  the  State  Treasurer  within  thirty  days 
— whereas  the  law  required  the  land  owners  to  be  paid  at  once 
upon  the  filing  of  the  commissioners'  report.  If  at  the  expi- 
ration of  the  thirty  days  after  the  filing  of  such  report  the 
obligors  found  there  had  been  no  compliance  with  the  act  in 
this  respect,  were  they  not  justified  in  concluding  that  the 
State  had  abandoned — as  it  undoubtedly  had  a  right  to — the 
matter  altogether? 

Moreover,  if,  as  we  have  seen,  the  owners  of  these  lands 
could  only  be  paid  out  of  moneys  in  the  treasury  appropriated 
for  State  House  purposes,  it  follows  that  the  moneys  required 
to  be  paid  to  the  Treasurer  by  the  obligors,  as  contemplated 
by  the  fifth  section  of  the  act,  can  only  be  regarded  as  having 
been  intended  by  the  legislature  as  an  indemnity  or  reim- 
bursement for  the  moneys  to  be  paid  by  the  State  on  account 
of  the  condemnation  of  the  lands. 

And  this  view  of  the  matter  is  greatly  strengthened  by  the 
fact  that  the  Auditor  is  required,  upon  the  filing  of  the  com- 
missioners' report,  to  draw  his  warrant  or  warrants  upon  the 
Treasurer  for  the  condemnation  money.  The  act  requires 
him,  as  we  have  just  seen,  to  draw  at  the  time  of  filing — that 
is,  at  once.  Whereas  the  obligors  have  thirty  days  after  the 
filing  of  the  report  within  which  to  make  payment  to  the 
Treasurer. 

If,  then,  the  money  to  be  paid  to  the  Treasurer  by  the 
obligors  is  only  to  be  regarded  as  a  mere  indemnity  for  moneys 
advanced  by  the  State  under  the  condemnation  proceedings, 
it  is  very  clear  that  no  action  can  be  maintained  on  the  bond 
without  averring  and  proving  an  actual  payment  of  the  con- 
demnation money  by  the  State. 

In  the  view  here  presented  we  must  not  be  understood  as 
intimating  that  the  State  may  under  any  circumstances,  or  for 
any  purpose,  become  the  mere  surety  of,  or  that  it  may  lend  its 
credit  to,  any  person  or  association  of  persons;  for  this  is 
expressly  inhibited  by  the  constitution. 
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We  have  simply  been  considering  the  rights  of  the  parties 
to  this  record,  so  far  as  they  depend  upon  what  seem  to  be 
the  plain  provisions  of  the  statute  in  question,  without  at  all 
considering  the  validity  of  any  of  its  provisions. 

In  the  view  we  have  taken  of  this  case  it  is  deemed  un- 
necessary to  enter  upon  an  inquiry  of  that  kind. 

It  is  manifest,  if  we  are  correct  in  the  conclusions  already 
reached,  that  the  condemnation  proceedings  in  question  were 
commenced  at  a  time  and  under  such  circumstances  as  must 
necessarily  have  rendered  them  ineffectual  and  fruitless  with- 
out additional  legislation. 

As  under  the  present  constitution  all  appropriations  by  the 
General  Assembly  can  only  be  made  by  public  law,  this  court 
will  take  judicial  notice  of  the  fact  that,  at  the  time  of  the 
commencement  of  the  condemnation  proceedings,  the  Gen- 
eral Assembly  had  already,  by  previous  appropriations  on 
account  of  the  new  capitol  grounds  and  construction  and 
furnishing  of  the  State  House,  exhausted  the  constitutional 
limitation  of  $3,500,000,  and  of  the  further  fact  that  there 
was  no  money  then  in  the  treasury  that  could  be  legally 
applied  in  payment  of  these  lands,  and  any  such  payment 
would  have  been  a  palpable  violation  of  the  constitution. 
And  not  only  so,  but  no  future  appropriation  could  be  made 
for  that  purpose  without  an  affirmative  vote  of  the  people. 
To  hold,  therefore,  the  defendants  liable  on  the  bond  before 
requiring  the  State  to  obtain  a  title  to  the  lands  sought  to  be 
condemned,  upon  the  hypothesis  that  at  some  future  time  the 
people  of  the  State  would  vote  the  necessary  appropriation, 
would  be,  judging  from  the  temper  of  the  people  as  shown 
by  their  vote  on  the  question,  compelling  them  to  pay  money 
out  of  their  pockets  without  any  consideration  except  a  mere 
contingency  that  may  never  happen.  To  avoid  this  result,  it 
is  insisted  by  the  learned  counsel  for  appellants  that  the  con- 
stitutional limitation  above  referred  to  has  no  application  to 
the  lands  in  question  j  that  the  expression  "  new  capitol 
grounds,"  as  used  in  the  constitution,  must  be  limited  to  such 
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grounds  as  the  State  had,  at  the  time  of  the  adoption  of  the 
constitution,  already  acquired  for  the  purposes  of  the  new 
capitol.  We  can  not  concur  in  this  view.  It  is  too  narrow 
and  contracted  to  accomplish  the  object  that  the  framers  of 
the  constitution  had  in  view  when  adopting  that  provision. 
The  expression  was  doubtless  intended  to  cover  and  include 
all  grounds  belonging  to  the  capitol,  without  regard  to  when 
they  were  purchased. 

But  even  conceding  the  legislature  had  power  to  appropri- 
ate the  proceeds  of  the  bond  to  the  payment  of  these  lands, 
it  is  clear  that  nothing  of  the  kind  was  attempted  by  the  act. 
By  implication  the  act  simply  required  the  obligors  to  pay 
the  amount  of  condemnation  money  to  the  Treasurer  within 
thirty  days  from  the  filing  of  the  commissioners'  report,  but 
the  act  is  entirely  silent  as  to  what  disposition  was  to  be 
made  of  it  when  paid.  It  was  clearly  not  intended  that  the 
treasurer  should  pay  it  to  the  owners  of  the  condemned 
lands,  for,  as  already  shown,  the  act  expressly  provides  for 
their  payment  in  another  way,  namely  :  out  of  moneys  in  the 
treasury  appropriated  for  State  House  purposes.  It  must, 
therefore,  have  been  intended  that  the  money,  when  paid  to 
the  Treasurer,  should  go  into  the  general  State  fund,  and, 
having  once  become  a  part  of  the  general  State  fund,  of 
course  it  could  not  be  paid  out  except  for  some  purpose 
authorized  by  law.  And,  inasmuch  as  the  State  had  already 
by  former  appropriations  exhausted  the  constitutional  limita- 
tion for  State  House  purposes,  it  could  not  be  appropriated 
to  the  payment  of  these  lands  without  an  affirmative  vote  of 
the  people,  which,  as  already  stated,  might  never  happen. 

As  already  observed,  the  measure  of  the  defendants'  lia- 
bility is  to  be  found  in  the  bond  itself,  and  it  is  not  compe- 
tent for  the  legislature  to  modify  it  in  the  slightest  degree  by 
subsequent  legislation.  The  undertaking  of  the  obligors  was 
to  pay  the  amount  assessed  under  the  condemnation  proceed- 
ings. The  statute  is  silent  as  to  whom  the  payment  was  to 
be  made.     That  is  left  to  judicial  construction.    An  omission 
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of  this  kind  ordinarily  presents  no  difficulty.  If  one  agrees 
with  another  for  a  valuable  consideration  to  pay  a  debt  due 
from  the  latter  to  a  third  party,  although  the  contract  is 
entirely  silent  as  to  whom  the  payment  shall  be  made,  there 
could  be  no  question  but  that  the  payment  should  be  made 
to  such  third  party.  Indeed,  it  may  be  stated  generally  that 
an  undertaking  to  pay  a  claim  of  any  kind  without  mention- 
ing the  party  to  whom  the  payment  is  to  be  made,  is  in  law 
an  undertaking  to  pay  the  owner  of  such  claim.  The  con- 
tract of  the  defendants  here  was  to  pay  the  amount  of  the 
assessment  under  the  condemnation  proceedings,  or,  in  short, 
to  pay  the  condemnation  money.  Now,  while  the  contract  is 
silent  as  to  whom  the  payment  was  to  be  made,  it  is  quite  evi- 
dent that  the  owners  of  the  condemned  lands  would  be 
entitled  to  the  condemnation  money  when  paid,  and,  accord- 
ing to  the  general  rule  of  law  just  stated,  the  defendants 
impliedly  undertook  and  agreed  to  pay  the  owners  of  the 
condemned  lands  according  to  their  respective  interests,  and 
such  we  hold  to  be  the  true  construction  of  their  contract. 
This,  then,  being  the  contract  of  the  defendants,  the  State, 
in  accepting  it,  thereby  impliedly  agreed,  in  the  event  of 
instituting  condemnation  proceedings,  to  provide  such  appro- 
priate and  necessary  legislation  for  that  purpose  as  would 
authorize  and  require  the  defendants,  as  a  part  of  the  con- 
demnation proceedings,  to  make  such  payment,  and  generally 
to  so  shape  its  legislation  and  conduct  the  proceedings  that 
the  State,  upon  such  payment,  would  acquire  a  good  title  to 
the  lands  in  question.  The  legislation  provided  for  this  pur- 
pose was  not,  as  we  have  already  shown,  adapted  to  this  end. 
Under  it  the  agreement  between  the  State  and  the  defendants 
could  not  be  lawfully  executed  so  as  to  effectuate  the  objects 
of  the  contract.  This  being  so,  the  defendants  were  not,  by 
reason  of  anything  done  under  the  act  in  question,  placed  in 
default,  and  until  that  is  done  by  appropriate  legislation  and 
proper  proceedings  thereunder,  no  action  can  be  maintained 
upon  the  bond. 
10—97  III. 
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Scott  and  Sheldon,  JJ.,  dissent.     Additional  opinion. 

This  view  of  the  case  renders  it  unnecessary  to  consider  a 
number  of  questions  that  have  been  discussed  by  counsel  on 
either  side  with  great  learning  and  ability. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Scott  and  Sheldon,  JJ. :  We  do  not  concur  in  this 
opinion. 

Dickey,  Ch.  J.:  One  reason  not  stated  in  the  foregoing 
opinion,  which  leads  me  to  concur  in  this  decision  and  adopt 
the  conclusion  reached  in  this  case,  is  that  there  has  not  been 
a  condemnation  of  the  premises  of  such  character  as  to  make 
it  the  duty  of  the  obligors  in  this  bond  to  pay  the  amount. 
The  constitution  requires  that  in  all  condemnation  proceed- 
ings, except  in  cases  where  the  compensation  is  to  be  paid  by 
the  State,  the  assessment  of  the  amount  shall  be  by  jury. 
In  this  case  the  provision  for  paying  out  of  the  funds  of  the 
State  was  void;  for,  under  the  facts  and  the  constitution,  the 
legislature  had  no  authority  to  so  enact.  The  provision  being 
void,  it  follows  that  the  compensation  was  to  be  paid  (if  at 
all)  by  these  obligors.  They  are  not  the  State.  The  State 
had  no  interest  in  the  question  of  the  amount  of  compensa- 
tion. The  owners  of  the  land  and  these  obligors  alone  were 
interested  in  that  question.  They  had  in  such  case  a  right  to 
have  the  amount  determined  by  jury.  That  right  is  given  to 
the  party  making  compensation,  as  well  as  to  the  land  owner. 
Until  the  amount  was  determined  in  a  manner  effective  under 
our  constitution,  these  obligors  were  not  bound  by  this  bond 
to  pay. 

Walker,  J. :  I  concur  in  the  conclusion  in  this  case.  I 
hold  the  damages  should  have  been  assessed  by  a  jury,  as  it 
only  involves  private  interests.  I  also  hold  the  obligors 
were  not  liable  until  the  State  had  assented  to  and  bound 
itself  to  receive  the  property,  and  pay  the  money,  when  col- 
lected, to  the  owners. 
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Osborn  R.  Keith  et  al. 

v. 

Charles  P.  Kellogg  et  al. 

Filed  at  Ottawa  November  17,  18S0. 

1.  Confession  of  judgment — whether  power  of  attorney  authorizes  it  in 
vacation.  Where  a  power  of  attorney  authorizes  any  attorney  at  law  of  the 
State  to  appear  before  any  court  of  record  in  the  State  and  confess  judgment 
for  the  amount  due  upon  a  note  to  which  it  is  attached,  the  power  may 
be  exercised  by  the  confession  of  judgment  either  in  term  time  or  in  vacation, 
before  the  clerk  of  the  court. 

2.  The  power  to  confess  a  judgment  must  be  clearly  given  and  strictly 
pursued  or  the  judgment  will  not  be  sustained.  But  this  rule,  like  all  others, 
has  its  reasonable  limitations,  and  must  not  be  applied  so  rigidly  as  to  defeat 
the  manifest  intention  of  the  parties  to  the  instrument  granting  the  power. 

3.  Same — in  vacation,  has  the  same  force  and  effect  as  if  in  term  time.  "Where 
a  judgment  is  entered  in  the  circuit  court,  in  vacation,  in  pursuance  of  a 
proper  warrant  of  attorney,  as  soon  as  the  entry  is  made  it  becomes,  by  the 
force  and  sentence  of  law,  a  judgment  in  a  court  of  record,  and,  as  such,  has 
the  same  force  and  effect  as  any  other  judgment. 

4.  Power  of  attorney — mode  of  executing  a  general  one.  Where  a  power 
of  attorney  authorizes  a  thing  to  be  done  generally,  without  any  limitation 
as  to  the  manner  of  doing  it,  and  it  may  be  lawfully  done  in  two  or  more 
ways,  the  donee  of  such  power  may  execute  it  in  either  of  the  ways,  and  it 
will  be  well  executed. 

5.  Courts — open  at  all  times  for  certain  business.  For  the  purpose  of  suing 
out  writs,  entering  judgments  upon  powei*s  of  attorney,  and  perhaps  in  other 
matters,  the  circuit,  courts  are  open  at  all  times,  except  on  Sundays  and  legal 
holidays.  But  when  the  business  requires  a  judicial  inquiry,  it  can  only  be 
done  during  term  time. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county;  the  Hon.  Josiah  McRoberts,  Judge,  pre- 
siding. 

Messrs.  House  &  Akin,  for  the  appellants : 
It  is  settled  law  that  the  authority  to  confess  a  judgment 
without   process   must   be   clear   and   explicit,  and   must  be 
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strictly  pursued.  Fry  Y.Jones,  78  111.  632;  1  Tidd's  Pr. 
552;   Chase  v.  Dana,  44  111.  262.     - 

There  is  a  broad  distinction  taken  in  the  adjudged  cases 
where  the  proceedings  are  had  in  open  court,  and  where  the 
judgment  is  confessed  in  vacation.  In  the  latter  case  the 
authority  of  the  attorney  must  affirmatively  appear.  ISTo 
presumption  will  be  indulged  as  to  his  authority.  Martin  v. 
Judd,  60  111.  83;  Durham  v.  Drown,  24  id.  94;  Roundy  v. 
Hunt,  24  id.  600;   Tucher  v.  Gill,  61  id.  236. 

The  poAver  of  attorney  in  this  case  does  not  authorize  the 
confession  of  judgment  in  vacation,  but  only  in   term  time. 

Messrs.  Lyman  &  Jackson,  for  the  appellees: 

The  judgment  was  entered  in  accordance  with  the  statute. 
Kev.  Stat.  1877,  p.  742,  sec.  66.  By  this  statute  the  court  is 
always  in  session  for  the  purpose  of  enabling  judgments  to 
be  entered  by  confession.  If  confessed  in  vacation,  a  cog- 
novit must  be  filed.  Durham  v.  Broimi,  24  111.  94;  Tucher  v. 
Gill,  61  id.  241. 

The  power  to  appear  gave,  by  implication,  the  power  to 
waive  service  of  process.  Vernum  v.  Runyan,  1  McLean, 
413. 

The  practice  of  allowing  clerks  in  vacation,  and  in  the 
absence  of  the  court  or  judge,  and  without  his  order  or 
direction,  to  enter  judgment  by  confession,  is  of  very  ancient 
date.  Wells. et  al.  v.  Norton,  10  Wis.  470;  Stephens'  PI. 
110;  1  Tidd's  Pr.  title  "Judgments  by  Confession;"  1  Bur- 
relPs  Pro.  pp.  49,  52  and  361. 

The  decision  of  the  circuit  court  was  based  upon  the  idea 
that  the  duty  of  the  clerk  in  the  entry  of  a  judgment  by 
confession  in  vacation  was  a  judicial  one,  and  hence  unconsti- 
tutional. It  has  been  expressly  decided  otherwise.  Dur- 
ham v.  Brown,  24  111.  94;  Pickett  v.  Thurston,  7  Ark.  397; 
Blaihie  v.  Griswold,  10  Wis.  293;    Wells  v.  Norton,  id.  469. 

Appellants  are  mere  strangers  and  intermeddlers,  and  cannot 
attack  the  judgment  for  errors  and  irregularities.    A  stranger 
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can  not  question  the  judgment  collaterally,  unless  it  is  void, 
not  merely  voidable.  Swiggart  v.  Harber,  4  Scam.  364; 
Lane  v.  Brommelman,  17  111.  95. 

Mr.  Thomas  H.  Hutchins,  also  for  the  appellees : 

As  the  attorney's  fee  included  in  the  judgment  was  less 
than  was  authorized,  it  can  work  no  injustice,  even  to  the 
defendant  himself.     Blaikie  v.  Grisioold,  10  Wis.  298. 

As  a  general  rule,  none  but  the  parties  to  a  judgment  can 
have  it  set  aside.  Adam  v.  Arnold,  8Q  111.  185;  Drexell's 
Appeal,  6  Barr,  272  ;  Martin  v.  Judd,  60  111.  79  ;  Kellogg  v. 
Keith,  4  Bradw.  386 ;  Freeman  on  Judgments,  63. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

During  vacation,  on  the  10th  of  May,  1879,  Harley  M. 
Lyford,  by  his  attorney,  George  J.  Munroe,  confessed  a  judg- 
ment in  the  Will  county  circuit  court,  in  favor  of  appellees, 
for  the  sum  of  $4221.02,  which  was  entered  up  in  due  form 
by  the  clerk.  On  the  same  day  an  execution  was  issued  on 
this  judgment  and  placed  in  the  hands  of  the  sheriff,  by  vir- 
tue of  which  he  levied  upon  and  sold  property  belonging  to 
the  defendant  in  the  execution  to  the  amount  of  $1708.25, 
exclusive  of  costs.  While  this  money  was  in  the  hands  of 
the  sheriff,  appellants,  being  also  judgment  creditors  of  Ly- 
ford, and  having  junior  executions  then  in  the  hands  of  the 
sheriff,  appeared  in  the  Will  circuit  court  and  entered  a 
motion  to  set  aside  and  annul  appellees' judgment,  and  for  a 
rule  on  the  sheriff  to  apply  the  moneys  in  his  hands,  realized 
by  the  sale  of  property  under  appellees'  execution,  in  pay- 
ment and  satisfaction  of  appellants'  execution,  on  the  ground 
that  appellees' judgment  was  void,  which  motion  was  sus- 
tained by  the  court.  On  appeal  to  the  Appellate  Court  for 
the  Second  District,  the  judgment  of  the  circuit  court  upon 
this  motion  was  reversed,  from  which  latter  judgment  this 
appeal  is  prosecuted. 
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It  is  conceded  that  if  appellees' judgment  is  valid  in  law, 
appellants  were  not  entitled  to  any- part  of  the  moneys  in  the 
hands  of  this  sheriff,  realized  under  appellees'  execution,  and 
that  the  motion  ought  not  to  have  prevailed. 

The  whole  controversy,  then,  turns  upon  the  validity  of 
appellees'  judgment. 

No  exception,  we  believe,  is  taken  to  the  form  of  the  judg- 
ment, but  it  is  claimed  that  the  power  of  attorney  under 
which  it  was  confessed  did  not  warrant  the  confession  of  a 
judgment  in  vacation,  and  that  in  other  respects  the  power 
was   not  substantially  pursued. 

The  power  of  attorney  authorizing  the  confession  of  the 
judgment  is  subjoined  to  the  note  upon  which  it  was  ren- 
dered.    The  note  and  power  attached  are  in  these  words : 

"Chicago,  III,  January  23,  A.  D.  1879. 

"'Due  on  demand  without  grace,  to  the  order  of  Charles  P. 
Kellogg  &  Co.,  the  sum  of  $4596.03,  with  interest  at  the  rate 
of  ten  per  cent  per  annum  from  date,  at  office  of  Charles  P. 
Kellogg  &  Co.,  Chicago,  111.,  value  received.  Exchange  on 
Chicago. 

"And  in  case  the  said  sum,  together  with  the  accrued  inter- 
est thereon,  shall  not  be  paid  when  due,  I  authorize  and 
empower  any  attorney  at  law  of  the  State  of  Illinois  to 
appear  before  any  court  of  record  in  said  State  and  confess 
judgment  for  the  above  mentioned  sum  and  the  accrued 
interest  thereon,  together  with  costs  of  suit,  and  §459  for 
attorney's  fees,  said  attorney's  fee  to  be  included  in  said 
judgment  as  a  part  of  the  damages  on  said  note,  and  to 
release  all  errors  and  waive  all  proceedings  in  the  nature  of 
a  stay  of  execution,  appeal  or  petition  in  error. 

"  In  witness  whereof  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal  this  23d  day  of  January,  A.  D.  1879. 

H.  M.  Lyford  [Seal.]" 

With  this  note  and  warrant  of  attorney  was  filed  a  declara- 
tion in  assumpsit,  containing  a  special   count  upon  the  note 
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and  the  usual  corumon  counts.  And  there  was  also  filed  with 
the  clerk  at  the  same  time  an  affidavit  of  the  amount  due, 
etc.,  together  with  the  following  plea  or  cognovit,  confessing 
the  action  : 

"And  the  said  Harley  M.  Lyford,  defendant  in  the  above 
entitled  suit,  by  George  J.  Munroe,  his  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  etc.,  and  waives  service 
of  process,  and  says  that  he  can  not  deny  the  action  of  the 
said  plaintiffs,  nor  but  that  he,  the  said  defendant,  did  under- 
take and  promise  in  manner  and  form  as  the  said  plaintiffs 
have  above  complained  against  him,  nor  but  that  the  said 
plaintiffs  have  sustained  damages  on  occasion  of  the  non- 
performance of  the  several  promises  and  undertakings  in  the 
said  declaration  mentioned,  including  the  sum  of  $100  for 
their  reasonable  attorney's  fees  for  entering  up  this  judgment, 
over  and  above  their  other  costs  and  charges  by  them  about 
their  suit  in  this  behalf  expended  to  the  amount  of  $4221.02." 

Upon  the  filing  of  these  papers,  the  clerk  entered  of  record 
a  judgment  in  the  usual  form,  in  favor  of  the  plaintiffs  and 
against  the  defendants,  for  the  said  sum  of  $4221.02,  being 
the  amount  then  due  on  the  note,  and  an  attorney  fee  of  $100. 
The  judgment,  by  its  recitals,  shows  the  appearance  of  both 
plaintiffs  and  defendants  by  their  respective  attorneys,  and  a 
waiver  of  process  and  all  errors  by  this  defendant. 

The  doctrine  is  well  settled  and  has  often  been  recognized 
by  this  court, that  the  power  to  confess  a  judgment  must  be 
clearly  given  and  strictly  pursued  or  the  judgment  will  not  be 
sustained.  Tucker  v.  Gill,  61  111.  236;  Chase  Y.Dana,  44  id. 
262;  Frye  et  al.  v.  Jones  et  al.  78  id.  627.  But  this  rule,  like 
all  others,  has  its  reasonable  limitations,  and  must  not  be 
applied  so  rigidly  as  to  defeat  the  manifest  intentions  of  the 
parties  to  the  instrument  granting  the  power. 

The  power  in  question  authorized  any  attorney  at  law  of 
the  State  of  Illinois  to  appear  before  any  court  of  record  in 
the  State  and  confess  a  judgment  for  the  amount  of  the  note 
and  accrued  interest,  together  with  an  attorney  fee  of  $459. 
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At  the  time  of  the  execution  of  this  power  the  law  provided, 
as  it  does  now,  for  the  confession  of  judgments  both  in  term 
time  and  in  vacation,  and  the  instrument  conferring  the 
power  is  silent  as  to  whether  it  was  intended  to  be  exercised 
in  term  time  or  in  vacation. 

So  far  as  the  express  terms  of  the  instrument  are  con- 
cerned, the  grant  of  power  in  that  respect  was  general  and 
unlimited,  leaving  it,  as  we  construe  it,  entirely  in  the  option 
of  the  owner  of  the  note  to  have  it  executed  either  in  vaca- 
tion or  term  time,  as  he  might  see  fit. 

But  if  we  understand  counsel,  it  is  claimed  that  the  expres- 
sion "  before  any  court  of  record,"  etc.,  ex  vi  termini,  im- 
ports an  appearance  in  term  time,  and,  therefore,  by  impli- 
cation, negatives  the  right  to  confess  the  judgment  in  vacation, 
and  that  in  truth  and  fact  a  court  is  not  a  court  at  all  except 
in  term  time. 

We  can  not  concur  in  this  view.  The  courts  of  record  in 
this  State,  when  considered  in  the  abstract,  are  incorporeal 
political  agencies,  created  by  law  for  governmental  purposes, 
having  a  continued  existence,  whether  in  or  out  of  term  time, 
so  long  as  the  law  of  their  organization  exists. 

These  courts  by  mere  figure  of  speech  are  said  to  be  open 
at  certain  times  and  not  open  at  others.  And,  in  like  man- 
ner, Ave  speak  of  "  appearing  before  the  court,"  or  "  appear- 
ing in  court."  These  expressions  are  perhaps  often,  if  not 
most  generally,  used  without  any  well  defined  idea  of  their 
import.  Courts  may  be  said  to  be  open  whenever  business 
may  be  lawfully  transacted  in  them,  and  whoever  personally 
transacts  such  business  may  be  properly  said  to  appear  in  or 
before  the  court,  and  this,  perhaps,  is  all  these  expressions 
signify.  No  business  of  any  kind  can  be  transacted  in  these 
courts  except  at  such  times  as  are  fixed  by  law,  and,  for  con- 
venience, the  legislature  has  fixed  certain  stated  times,called 
terms  of  court,  for  the  transaction  of  general  business.  At 
these  times  they  are,  in  the  figurative  sense  we  have  men- 
tioned, open    for  general   business.     But  the  legislature  has 
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also  provided  that  certain  kinds  of  business  may  be  trans- 
acted between  these  terms,  or,  as  it  is  generally  called,  in 
vacation,  and  when  such  business  is  being  transacted  in  con- 
formity with  law,  the  court  is  open  as  to  such  business  in  the 
same  sense  that  it  is  said  to  be  open  with  respect  to  general 
business  in  term  time;  and  whoever  transacts  such  business 
in  vacation  is  properly  said  to  appear  before  the  court  with 
respect  to  such  business.  This  whole  subject,  except  so  far  as 
it  may  be  limited  by  constitutional  restrictions,  is  entirely 
within  the  control  of  the  legislature. 

It  would  be  altogether  competent  for  the  legislature  to  pro- 
vide that  the  circuit  courts  should  be  deemed  open  at  all 
times  and  for  all  purposes,  if  there  be  nothing  in  the  organic 
law  of  the  State  which  forbids  it. 

For  the  purpose  of  suing  out  writs,  entering  judgments 
upon  powers  of  attorney,  as  in  the  case  before  us,  and  per- 
haps other  matters,  the  circuit  courts  are  open  at  all  times, 
except  on  Sundays  and  legal  holidays.  It  is  true  that  all 
business  involving  a  judicial  inquiry  can  only  be  done  during 
term  time,  or  at  such  times  as  the  law  has  authorized  the 
judges  to  take  cognizance  of  such  matters.  But  where  there 
is  no  controversy,  and  hence  nothing  to  be  adjudicated,  and 
the  law  has  so  provided,  the  business  may  well  be  done  in 
the  absence  of  the  judge. 

The  66th  section  of  chapter  110  of  the  Rev.  Stat.,  entitled 
Practice,  provides:  "Any  person,  for  a  debt  bona  fide  due, 
may  confess  judgment  by  himself  or  attorney  duly  author- 
ized, either  in  term  time  or  vacation,  without  process.  Judg- 
ments entered  in  vacation  shall  have  like  force  and  eifect,  and 
from  the  date  thereof  become  liens,  in  like  manner  and  extent 
as  judgments  entered  in  term." 

Now,  if  the  warrant  of  attorney  in  the  case  before  us  had, 
in  express  terms,  authorized  an  appearance  and  confession 
of  a  judgment  in  any  court  of  record  in  the  State,  either  in 
term  time  or  vacation,  we  presume  that  no  one  would  ques- 
tion the  validity  of  the  judgment  under  the  provisions  of  the 
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section  we  have  cited.  And  yet  the  judgment  in  the  case 
supposed,  if  entered  up  in  vacation,  would  be  just  as  obnox- 
ious to  the  objection  founded  upon  the  use  of  the  expression, 
"before  any  court  of  record"  as  the  judgment  in  the  case 
before  us.  There  is  really,  in  our  judgment,  nothing  in  the 
objection. 

Where  a  judgment  is  entered  in  a  circuit  court  in  vacation 
under  the  provisions  of  the  above  section,  in  pursuance  of  a 
proper  warrant  of  attorney,  as  soon  as  the  entry  is  made  it 
becomes,  by  the  force  and  sentence  of  law,  a  judgment  in  a 
court  of  record,  and,  as  such,  has  the  same  force  and  effect 
as  any  other  judgment.  In  such  cases  the  presence  of  the 
judge  is  by  law  dispensed  with,  for  the  reason  they  do  not 
involve  a  judicial  inquiry  in  arriving  at  the  amount  for  which 
the  judgment  is  to  be  entered,  the  law  having  provided  this 
may  be  done  in  a  specified  manner  by  the  parties  themselves, 
and  when  all  these  formalities  have  been  complied  with,  the 
proper  entry  by  the  clerk  becomes  a  valid  judgment.  •  In 
such  case,  to  use  the  figurative  expression,  the  court  is  open 
for  the  purpose  of  transacting  that  particular  business,  and 
for  the  purposes  of  that  business  the  parties,  both  plaintiff 
and  defendant,  appear  in  court  in  the  same  sense  as  parties 
litigant  appear  in  term  time. 

It  is  true  the  expression,  "  court  of  record,"  is  often  used 
in  a  sense  different  from  that  we  have  here  given.  Viewed  in 
the  concrete,  a  court  of  record  would  embrace  a  judge  or  judges 
and  a  clerk,  duly  convened  at  the  place  prescribed  by  law  for 
holding  courts.  But  the  term  is  not  used  in  this  sense  in 
the  warrant  of  attorney  under  which  the  judgment  in  ques- 
tion was  confessed. 

It  is  believed  to  be  universally  true  that  where  a  power 
authorizes  a  thing  to  be  done,  generally,  without  any  limita- 
tion as  to  the  manner  of  doing  it,  and  it  may  be  lawfully 
done  in  two  or  more  ways,  the  donee  of  such  power  may  exe- 
cute it  in  either  of  the  ways  authorized  by  the  power,  and  it 
will  be  well  executed. 
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Inasmuch,  therefore,  as  this  authority  to  confess  the  judg- 
ment in  this  case  was  clearly  given  without  any  limitation  as 
to  whether  it  should  be  done  in  vacation  or  term  time,  it 
might  properly  have  been  exercised  in  either,  and  having 
been  regularly  exercised  in  vacation,  the  judgment  is  valid 
and  binding. 

If,  then,  the  clerk,  under  the  circumstances,  was  author- 
ized by  law  to  enter  the  judgment,  as  we  hold  he  was,  and 
the  same  is  valid  and  binding,  as  we  have  seen  it  is,  it  fol- 
lows that  the  other  exceptions  taken  to  the  proceedings  by 
appellants  are,  in  any  view,  but  mere  errors  which  are  ex- 
pressly waived  by  the  judgment,  and  it  is  therefore  unneces- 
sary to  inquire  whether  the  points  are  well  made  or  not. 
Admitting  them  to  be  so,  of  which  Ave  express  no  opinion, 
they  could  not  avail  themselves  of  them  now.  Frear  v.  Com- 
mercial National  Bank,  73  111.  473. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Walker,  J.:  I  dissent  from  this  opinion.  I  hold  that 
the  power  of  attorney  conferred  no  power  to  confess  a  judg- 
ment in  vacation.  I  dissent  from  the  position  that  a  court 
can  be  open  at  any  time  or  for  any  purpose  in  the  absence  of 
the  judge  thereof.  I  hold  this  judgment  is  absolutely  void. 
I  regard  the  opinion  as  being  contrary  to  former  decisions  of 
this  court  and  to  the  general  practice  of  our  courts,  and,  I 
think,  finds  no  authority  in  former  decisions  or  in  the  statute. 

Scott,  J. :  I  concur  with  Mr.  Justice  Walker,  that  the 
judgment  is  absolutely  void. 

Craig,  J. :  I  concur  in  the  conclusions  reached  in  the 
opinion  of  the  majority  of  the  court,  but  not  in  the  rea- 
soning. 
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Cathaeine  E.  Keohane 

v. 
Charles  M.  Smith  et  ah 

Filed  at  Ottawa  November  20,  1880. 

Assignment  of  negotiable  paper  secured  by  mortgage — notice  to  subsequent 
incumbrancer.  A  negotiable  instrument  secured  by  mortgage  was  assigned 
before  maturity.  The,  mortgage  described  the  instrument  thus  secured,  show- 
ing its  negotiable  character  and  the  date  at  which  it  would  mature,  and  was 
duly  recorded.  The  mortgage  itself  was  not  assigned,  except  as  it  passed 
in  equity  by  the  assignment  of  the  instrument  it  was  given  to  secure.  Sub- 
sequent to  the  recording  of  the  mortgage  and  the  assignment  of  the  instru- 
ment, and  before  the  maturity  of  the  instrument,  the  mortgagor  effected  a 
loan  from  a  third  person,  and  gave  a  mortgage  upon  the  same  premises 
embraced  in  the  prior  mortgage,  it  being  the  understanding  that  a  portion  of 
the. money  thus  obtained  should  be  applied  in  satisfaction  of  the  prior  mort- 
gage. The  mortgagor  did  pay  the  amount  of  the  first  mortgage  debt,  out  of 
the  money  received  from  the  second  mortgagee,  to  the  payee  thereof,  who 
thereupon  gave  what  purported  to  be  a  release  of  the  first  mortgage.  Upon 
bill  filed  by  the  assignee  of  the  instrument  secured  by  the  first  mortgage,  for 
foreclosure,  it  was  held,  it  not  appearing  that  the  payee,  to  whom  the  money 
had  been  paid,  was  authorized  to  receive  the  same  in  behalf  of  complainant, 
or  had  paid  it  over  to  him,  the  second  incumbrancer  held  subordinate  to  the 
lien  of  the  first  mortgage.  The  second  mortgagee  having  notice  of  the  prior 
mortgage  was  thereby  advised  of  the  negotiable  character  of  the  paper  secured 
by  it,  and  that  it  was  not  yet  matured,  and  he  was  put  upon  inquiry  as  to 
whether  it  had  been  assigned.  Being  so  put  upon  inquiry,  he  was  chargeable 
with  notice  of  the  rights  of  the  assignee. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Samuel  M.  Moore,  Judge,  presid- 


Messrs.  Gardner  &  Schuyler,  for  the  appellant : 
1.  Payment  of  a  negotiable  promissory  note  to  one  not  in 
possession  of  it,  and  who  has  no  authority  to  receive  payment, 
is  no  discharge  of  the  note.  Wheeler  v.  Guild,  20  Pick.  525; 
Baxter  v.  Little,  6  Met,  7;  Davis  v.  Mller,  14  Gratt.  1;  Coff- 
man  v.  Bank  Ky.  41  Miss.  212;  Elgin  v.  Hill,  27  Cal.  373. 
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2.  When  the  maker  of  a  promissory  note  pays  to  the 
payee,  without  requiring  the  production  of  the  note,  or  with- 
out any  evidence  that  the  payee  still  holds  it,  he  pays  at  his 
peril,  and  such  payment  does  not  prejudice  the  rights  of  the 
holder  of  the  note.  See  cases  cited  to  last  point,  and  Mayo 
v.  Moore,  28  111.  428. 

3.  When  a  mortgage  secures  a  negotiable  promissory 
note,  and  the  note  is  assigned  before  maturity  to  a  bona  fide 
endorsee,  payment  to  the  payee  is  not  good.  Reeves  v.  Scully, 
Walker's  Chy.  Rep.  248;  Button  v.  Ives  et  al.  5  Mich.  515; 
Jones  v.  Smith,  22  id.  360;  Bank,  etc.  v.  Anderson,  14  Iowa, 
544 ;  McClure  v.  Burris  et  al.  16  id.  591 ;  Roberts  v.  Halsted, 
9  Pa,  State,  32. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  brought  by  Catharine  E.  Keohane  to  foreclose 
a  mortgage  made  by  Peter  Sullivan  and  wife  to  Eben  F. 
Runyan,  dated  March  12,  1869,  to  secure  a  note  for  $2000, 
payable  five  years  after  date,  to  the  order  of  E.  F.  Runyan, 
with  interest  after  due  at  the  rate  of  10  per  cent  per  annum. 
It  seems  the  interest  to  maturity  of  the  note  was  evidenced 
by  coupons  of  $100  each,  payable  at  intervals  of  six  months. 
Complainant  left  with  Runyan  $4000  to  be  loaned  for  her, 
and  shortly  afterwards  she  received  from  him  the  Sullivan 
note  as  a  loan  of  so  much  money,  which  was  indorsed  by 
Runyan,  and  the  note  and  coupons,  with  the  mortgage  by 
which  the  same  were  secured,  were  delivered  to  complainant. 
The  mortgage  was  on  record  in  the  proper  office,  but  there 
was  no  assignment  of  it  to  complainant  other  than  the  equita- 
ble assignment  that  comes  by  the  assignment  of  the  note  it 
secured. 

On  the  20th  day  of  July,  1870,  Sullivan  made  an  arrange- 
ment with  Charles  M.  Smith  to  borrow  $3000,  and  secure 
the  money  on  the  same  property  embraced  in  his  mortgage 
to  Runyan.  The  money  Sullivan  was  to  get  did  not  belong 
to  Smith,  but  to  Mrs.  Mary  A.  Roset,  for  whom  he  was  act- 
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ing.  Smith  employed  [Norman  C.  Perkins  to  examine  the 
abstract  of  title,  and  report  in  writing,  which  he  did.  His 
report  showed  the  property  was  subject  to  the  mortgage  made 
by  Sullivan  to  Runyan.  That  incumbrance  Sullivan  pro- 
posed to  pay  off  out  of  the  money  he  should  receive  from 
Smith.  Accordingly  a  trust  deed  to  Smith  was  made  by  Sul- 
livan and  his  wife,  on  the  property  in  question,  to  secure 
Sullivan's  note  or  bond  for  $3000  to  Mrs.  Roset.  Sullivan 
took  $2000  of  the  money  received  from  Smith  with  which  to 
pay  off  the  mortgage  to  Runyan.  He  says  Perkins  went 
with  him  to  Runyan's  office,  and  saw  the  money  paid  and  the 
release  delivered.  Perkins  does  not  recollect  going  to  Run- 
yan's  office  when  the  money  was  paid,  but  says,  "  Sullivan 
may  be  correct  about  that."  At  all  events,  Perkins  knew 
the  money  was  to  be  and  was  paid  to  Runyan  to  discharge 
the  mortgage,  and  by  an  additional  note  at  the  bottom  of  his 
examination  he  informed  Smith  the  release  had  been  filed. 
The  release  and  the  trust  deed  to  Smith  both  appear  to  have 
been  acknowledged  on  the  28th,  and  recorded  on  the  29th  day 
of  July,  1870.  In  September,  1875,  Gerhard  Foreman  loaned 
Sullivan  $1000,  and  took  a  trust  deed  on  the  same  property 
embraced  in  the  Runyan  mortgage  to  secure  the  same.  Both 
Smith  and*  Foreman  were  made  defendants  to  complainant's 
bill  to  foreclose  the  Sullivan  mortgage,  and  the  prayer  of  the 
bill  was,  that  whatever  equities  they  might  have  in  the  premises 
might  be  postponed  to  the  superior  equities  of  complain- 
ant. On  the  hearing  the  Superior  Court  decreed  that  the 
mortgage  to  Runyan  is  a  valid  and  first  lien  on  the  property 
as  against  all  the  defendants,  except  Foreman.  That  decree 
was  reversed  by  the  Appellate  Court,  on  Smith's  appeal,  and 
now  complainant  brings  the  case  to  this  court  on  appeal. 

Counsel  for  complainant  make  no  question  against  the 
decree  of  the  Superior  Court  giving  priority  to  the  trust  deed 
to  Foreman,   so  that  only  the   equities   between   the   parties 
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owning  the  mortgage  to  Runyan  and  the  trust  deed  to  Smith 
remain  to  be  considered. 

The  note  of  Sullivan  to  Runyan  was  a  negotiable  instru- 
ment, under  our  statute.  It  was  for  a  definite  sum,  was  pay- 
able absolutely  on  a  day  named,  and  was  not  dependent  upon 
any  contingency,  either  in  regard  to  the  event  or  the  fund 
out  of  which  payment  was  to  be  made,  or  as  to  the  party  by 
or  to  whom  payment  was  to  be  made.  These  are  qualities 
of  negotiable  paper  both  at  common  law  and  under  our 
statute.  The  assignment  of  the  note  by  the  payee  to  com- 
plainant was  an  assignment  in  equity  of  the  mortgage  by 
which  it  was  secured.  Complainant  became  the  bona  fide 
assignee  and  holder  of  the  note,  for  value,  long  before  matu- 
rity, and  as  to  her  Sullivan  could  make  no  defence,  either  at 
law  or  in  equity.  He  knew  his  note  was  outstanding,  and 
if  he  paid  it  to  a  party  not  the  holder,  it  was  at  his  own  risk 
as  to  whether  such  party  would  apply  the  money  in  payment 
of  his  outstanding  note.  Smith  had  notice  of  the  same  facts 
before  he  effected  the  loan  on  the  same  property  for  his  prin- 
cipal, the  owner  of  the  indebtedness  secured.  He  had  actual 
notice  of  the  existence  of  the  mortgage,  and  that  it  was  on 
record.  It  described  the  note,  and  from  the  description  con- 
tained in  the  mortgage  he  must  be  held  to  have  had  notice 
that  the  note  secured  was  not  due.  Being  negotiable  paper, 
he  must  have  known  it  might  have  been  assigned  in  the 
usual  course  of  business,  and  might  then  be  in  the  hands  of 
an  innocent  holder  for  value.  Under  the  circumstances  it 
was  his  duty  to  have  informed  himself  whether  the  outstand- 
ing note  the  mortgage  secured  had  in  fact  been  paid.  Not 
to  do  so  made  it  possible  for  the  mortgagee  to  practice  a  fraud 
on  the  assignee  of  the  note.  Knowing  the  note  was  not  due, 
and  would  not  be  for  years  to  come,  he  ought  to  have  inquired 
whether  Runyan  was  still  the  holder,  and  could  rightfully 
receive  payment,  and  not  to  do  so  was  gross  carelessness. 
As  was  said  in  Anderson  v.  Warne,  71  111.  20,  the  rule  of 
law  is,  where  one  of  two  persons  must  suffer  loss,  he  who  by 
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his  negligent  conduct  made  it  possible  for  the  loss  to  occur 
must  bear  it.  It  is  his  duty  to  use  reasonable  and  ordinary 
precaution  to  avoid  imposition,  for  it  is  against  reason  that  a 
party  who  stands  fair  in  a  transaction  should  suffer  for  the 
negligent  conduct  of  another.  That  is  precisely  the  case  here. 
Had  the  payor  of  the  note  secured  by  the  first  mortgage,  or 
the  trustee  named  in  the  trust  deed,  who  was  the  agent  of  the 
owner  of  the  indebtedness  to  be  secured,  given  the  slightest 
attention  to  the  outstanding  note,  all  difficulty  would  have 
been  avoided.  The  maker  of  the  note  to  Runyan  says,  when 
he  went  to  pay  off  the  mortgage  indebtedness  he  "  never 
passed  a  thought  on  the  note,"  nor  was  the  agent  of  the  second 
mortgagee  transacting  the  business  a  whit  more  careful  as  to 
what  he  was  doing.  It  was  not  the  usual  care  that  an  ordi- 
narily prudent  person  observes  in  the  transaction  of  his  own 
business.  Surely  equity  will  not  postpone  the  interests  of  one 
who  stands  fair,  and  who  has  omitted  no  duty  devolving  on 
him,  to  the  interests  of  one  whose  negligence  made  it  possible 
for  loss  to  occur.  Unless,  therefore,  Runyan  was  the  agent 
of  complainant  to  receive  payment  of  the  note,  there  can  be 
no  ground,  either  legal  or  equitable,  for  postponing  her  rights 
to  those  of  the  second  mortgagee.  The  fact  of  such  agency  was 
an  affirmative  issue  resting  on  defendants  to  prove.  On  a  care- 
ful consideration  of  the  evidence  it  is  clear  no  satisfactory 
proof  of  such  agency  is  to  be  found  in  this  record.  There 
is  certainly  no  direct  testimony  of  Run  van's  agency  in  the 
matter,  and  the  facts  and  circumstances  in  proof,  about  which 
there  can  be  no  dispute,  are  inconsistent  with  any  such  theory. 
The  money  was  loaned  on  long  time,  as  an  investment  to 
secure  the  interest.  It  was  known  to  all  parties  to  this  trans- 
action the  note  secured  by  the  mortgage  was  not  due,  and 
there  is  not  the  slightest  evidence  she  desired  or  ever  thought 
of  taking  it  up  before  maturity.  She  had  no  need  of  an 
agent  to  do  that  which  she  did  not  intend  to  do.     But  the 
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testimony  is  direct  and  positive  that  Runyan  was  not  the 
agent  of  complainant  to  receive  payment  of  the  note  secured 
by  this  first  mortgage.  There  is  much  more  reason  for  saying 
he  was  the  agent  of  the  maker  rather  than  of  complain- 
ant. Run  van  had  assigned  the  note  to  complainant,  which 
carried  with  it  in  equity  an  assignment  of  the  mortgage  by 
which  it  was  secured,  and  so  far  as  he  is  concerned  there  can 
be  no  pretence  he  had  any  rightful  authority  to  receive  pay- 
ment of  the  indebtedness  and  release  the  mortgage  security. 
And  certainly  no  ordinarily  prudent  person  would  make 
payment  to  him  unless  he  had  the  note  in  his  possession  to 
be  surrendered  up,  or  gave  some  satisfactory  explanation  of 
why  he  did  not  have  it. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  affirm  the  decree  of 
the  Superior  Court. 

Judgment  reversed. 


J.  Charles  Haines 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  20,  1880. 

1.  Writ  or  error — when  it  lies  to  inferior  courts.  At  common  law  a  writ 
of  error  lies,  as  a  matter  of  right,  in  all  cases,  either  civil  or  criminal,  except 
in  treason  and  felony,  and  the  doctrine  is  well  recognized  that  whenever  a 
new  jurisdiction  is  erected  by  act  of  parliament,  and  the  court  or  judge  that 
exercises  this  jurisdiction  acts  as  a  court  of  record  according  to  the  course 
of  the  common  law,  a  writ  of  error  lies  on  their  judgments;  but  if  they  act 
in  a  summary  way,  or  in  a  new  course  different  from  the  common  law,  a  writ 
of  error  will  not  lie,  but  a  certiorari.  And  such  is  the  doctrine  of  this  State, 
except  so  far  as  it  has  been  modified  by  statutory  or  constitutional  enact- 
ments. 

2.  Same — ivhen  it  lies  in  this  State.  A  writ  of  error  lies  in  this  State  from 
either  this  or  the  Appellate  Courts  to  all  inferior  courts  of  record,  for  the  pur- 
pose of  reviewing  their  final  determinations  in  all  cases  involving  property 
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rights  or  personal  liberty,  where  no  appeal  is  given  from  such  inferior  courts 
of  record  to  some  other  intermediate  court  or  to  this  court.  This  right  exists 
independently  of  any  statutory  or  constitutional  provisions,  by  force  of  the 
common  law,  in  all  cases  in  which  the  jurisdiction  of  such  inferior  courts  is 
exercised  according  to  the  course  of  the  common  law. 

3.  Same — lies  in  cases  of  contempt  of  court.  There  being  no  statutory  pro- 
vision authorizing  an  appeal  to  the  circuit  court  from  an  order  of  the  probate 
court  committing  a  party  for  an  alleged  contempt  in  the  neglect  of  an  admin- 
istrator to  make  distribution  of  the  estate  in  pursuance  of  an  order  of  the 
court,  and  it  being  a  final  determination  of  that  court  in  a  criminal  proceed- 
ing directly  affecting  personal  liberty,  it  follows  that  a  writ  of  error  lies 
from  this  court  to  review  the  decision  and  action  of  the  probate  court. 

4.  Contempt — power  of  probate  court  to  commit  administrator  for  failing  to 
pay  over  money.  Before  the  probate  court  is  warranted  in  making  a  commit- 
ment in  any  case  under  sec.  114  of  ch.  3,  Rev.  Stat.,  it  must  appear,  among 
other  things,  that  the  administrator  has  failed  or  refused  to  pay  over  the 
moneys  in  his  hands  to  the  person  or  persons  entitled  thereto,  in  pursuance 
of  the  order  of  the  court,  within  thirty  days  after  demand  made  for  such 
money.  The  demand  is  one  of  the  necessary  elements  that  enters  into  the 
offence,  and  it  can  not  be  dispensed  with,  or  even  waived  by  the  adminis- 
trator. 

Writ  of  Error  to  the  Probate  Court  of  Cook  county; 
the  Hon.  Joshua  C.  Knickerbocker,  Judge,  presiding. 

This  was  a  proceeding  by  the  People  of  the  State  of  Illi- 
nois, in  the  probate  court  of  Cook  county,  against  plaintiff 
in  error,  for  an  alleged  contempt. 

It  appears  that  on  the  8th  day  of  December,  1879,  plaintiff 
in  error,  being  in  arrears  as  administrator  with  the  heirs  at 
law  of  J.  H.  Schulenberg,  in  the  sum  of  $651.21,  entered 
into  the  following  stipulation  : 

"  State  of  Illinois,  1 

County  of  Cook.       J 

Probate  Court  of  Cooh  County. 

"In  the  matter  of  the  estate  of  John  H.  Schulenberg, 
deceased  : 

"It  is  hereby  stipulated  that  the  account  on  file  and  approved, 
in  said  estate,  on  August  18,  1879,  showing  a  balance  of 
$651.20  in   the  hands   of  said   administrator  of  said  estate, 
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stand  for  and  in  lieu  of  a  final  account,  and  that  an  order  be 
entered  directing  said  administrator  to  pay  said  balance  so 
found  in  his  hands,  less  the  costs  of  final  settlement,  to  the 
several  parties  entitled  thereto,  within  the  time  provided  by 
statute,  thirty  days  from  entry  of  order,  and  that  no  further 
demand  be  required  by  said  administrator. 

December  8,  1879. 

J.  Charles  Haines,  Admr.  etc. 

By  C.  C.  Kohlsaat,  his  Attorney. 

Adolph  Moses,  Att'y  for  Heirs. 
J.  Charles  Haines,  Admr.  etc." 

Upon  putting  this  stipulation  on  file  the  probate  court 
entered  of  record  an  order  "that  the  account  of  said  admin- 
istrator, approved  by  the  court  on  the  18th  day  of  August, 
1879,  stand  as  and  for  the  final  account  of  said  administrator 
with  said  estate;  that  said  administrator  make  distribution 
of  the  balance  in  his  hands  belonging  to  said  estate,  to-wit, 
the  sum  of  $651.20,  among  the  heirs-at-law  of  said  decedent, 
within  thirty  days  from  this  date,  and  that  upon  filing  herein 
the  receipts  of  said  heirs-at-law  for  their  respective  shares  of 
said  balance,  the  said  administrator  shall  be  discharged." 

On  the  13th  of  January  following,  the  probate  court,  after 
reciting  at  length  the  foregoing  stipulation  and  order  of  the 
8th  of  December,  and  also  reciting  that  it  appeared  from  tes- 
timony in  open  court  that  said  last  mentioned  order  had  not 
been  complied  with  by  the  administrator,  entered  another 
order,  directing  "that  an  attachment  issue  commanding  the 
sheriff  of  Cook  county  to  arrest  J.  Charles  Haines,  adminis- 
trator, and  bring  him  before  the  court  forthwith,  to  answer 
the  People  of  the  State  of  Illinois  for  a  contempt  of  court,  in 
failing  and  refusing  to  comply  with  the  requirements  of  said 
order  of  court."  In  pursuance  of  this  order  the  following 
writ  of  attachment  was  issued  on  the  same  day,  which,  by 
agreement  of  parties,  is  to  be  considered  a  part  of  the  record  : 

"We  command  you  to  take  J.  Charles  Haines,  administrator 
of  the   estate   of  John   H.  Schulenberg,  deceased,   and   him 
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safely  keep,  so  that  you  have  his  body  forthwith  before  the 
probate  court  of  Cook  county,  at  a  term  now  holden  at  the 
probate  court  room,  77  Clark  street,  in  the  city  of  Chicago, 
to  answer  the  People  of  the  State  of  Illinois  for  a  contempt 
of  court  in  not  complying  with  an  order  of  said  court  made 
and  entered  on  the  8th  day  of  December,  A.  D.  1879,  requiring 
him,  as  the  administrator  of  the  estate  of  John  H.  Schulen- 
berg,  deceased,  to  distribute  the  balance  found  in  his  hands 
within  thirty  days  from  demand  of  distributees.  And  have 
you  then  and  there  this  writ.     Dated  January  13,  1880." 

On  the  same  day  Haines  was  arrested  under  this  attach- 
ment, and  appeared  in  open  court,  in  custody  of  the  sheriff, 
in  answer  thereto.  The  cause  was  continued  until  the  fol- 
lowing day,  when  the  court,  without  any  further  judicial 
inquiry,  made  the  following  order: 

"  Ordered  by  the  court,  that  the  said  J.  Charles  Haines  be 
committed  to  the  common  jail  of  Cook  county,  Illinois,  until 
he  shall  comply  with  the  requirements  of  an  order  made  and 
entered  of  record,  December  8,  A.  D.  1879,  or  until  the  fur- 
ther order  of  the  court." 

Upon  the  entry  of  this  order  plaintiff  in  error  prayed  an 
appeal  to  the  circuit  court  of  Cook  county,  which  the  court 
disallowed,  on  the  alleged  ground  that  the  law  did  not  pro- 
vide for  an  appeal  in  such  case. 

Thereupon  the  administrator  sued  out  this  wTrit  of  error, 
and  has  assigned  varicfus  errors  upon  the  record. 

Mr."E.  M.  Haines,  for  the  plaintiff  in  error: 
The  right  of  appeal  in  this  case  clearly  existed.     Section 
11  of  the  Probate  Court  act,  Laws  1877,  p.  79. 

Conceding  the  proceeding  to  be  one  for  contempt  of  court, 
the  right  of  appeal  exists.  In  other  words,  the  right  of 
review  by  a  superior  tribunal  exists.  Blake  v.  The  People, 
80  111.  11;  Callaghan  v.  Callaghan,  62  id.  552;  Dinet  v.  The 
People,  73  id.  183;  Storey  v.  The  People,  79  id.  45. 
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Where  an  appeal  is  not  given  by  statute,  or  where  the 
party  is  deprived  of  an  appeal,  as  in  this  case,  by  the  refusal 
of  the  judge  to  fix  the  conditions  of  his  bond,  and  approve 
his  sureties,  a  writ  of  error  lies.  Peak  v.  The  People,  76  III. 
289;  Hall  v.  Tfiode,  75  id.  173;  Unknown  Heirs,  etc.  v.  Baker, 
23  id.  487;  Schlatticeiler  v.  St.  Clair  Co.  63  id.  449;  French 
v.  The  People,  77  id.  531. 

A  writ  of  error  lies  from  the  county  court,  hence  from  the 
probate  court  in  the  like  class  of  cases.  Hall  v.  Thode, 
75  111.  173. 

At  common  law  the  only  mode  of  removing  a  cause  from 
an  inferior  court  of  record  to  a  superior  court  for  review, 
was  by  writ  of  error,  and  it  was  a  writ  of  right,  except  in 
capital  cases.  Bowers  v.  Green,  1  Scam.  42;  MeClay  et  aL 
v.  Norris,  4  Gilra.  370. 

The  right  to  appeal,  or  sue  out  a  writ  of  error,  is  a  consti- 
tutional right,  and  must  be  allowed  when  claimed.  Wallace 
v.  The  People,  63  111.  449 ;  Const.  1870,  art.  6,  sec.  8. 

The  probate  court  of  Cook  county,  like  all  other  courts 
of  limited  jurisdiction,  possesses  no  powers  beyond  those 
expressly  granted.  Field  v.  The  People,  2  Scam.  49 ;  School 
Inspectors  v.  Grove,  20  111.  525;  Uowling  v.  Stewart,  3  Scam, 
192;  Wells  v.  Mason  et  al.  4  id.  84. 

The  alleged  offence  in  this  case  is  neither  a  contempt  of 
court  at  common  law,  nor  is  it  made  so  by  statute.  It  is  true, 
power  is  given  to  commit  delinquent  executors  and  adminis- 
trators in  certain  cases.     Rev.  Stat.  ch.  3,  sec.  114. 

The  section  of  the  statute  just  cited  does  not  authorize  an 
attachment  of  the  delinquent  until  the  expiration  of  thirty 
days  after  demand  for  such  moneys  or  dividends,  which 
demand  can  not  be  made  until  after  the  time  fixed  for  pay- 
ment by  the  order  of  the  court.  Johnson  v.  Von  Kettler, 
66  111.  68. 

In  criminal  proceedings  a  demand  required  by  statute  can 
not  be  waived.      Wright  v.  The  People,  61   111.  382;   Clark 
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v.  The  People,  Breese,  266;  Stuart  v.  The  People,  3  Scam.  395; 
The  People  ex  rel.  v.  Neill,  74  111.  68. 

The  court  can  not  commit,  in  any  event,  unless  it  appears 
that  the  alleged  non-compliance  was  willful,  and  this  the 
order  of  commitment  must  show.  0' Callaghan  v.  O'Cal- 
laghan,  69  111.  552;  Dinet  v.  The  People,  73  id.  183. 

Mr.  Adolph  Moses,  for  the  People : 

An  appeal  being  allowed  and  regulated  by  sec.  11  of  the 
Probate  act  of  1877,  no  writ  of  error  will  lie  from  this  court. 
On  the  same  point  counsel  referred  to  Peah  v.  The  People, 
76  111.  289;  Hobson  v.  Paine,  40  id.  25;  Frans  v.  The  People, 
59  id.  427;  The  People  v.  Runtoon,  71  id.  536;  Stuart  v.  The 
People,  3  Scam.  395. 

The  order  of  the  probate  court  is  not  final,  but  interlocu- 
tory. State  ex  rel.  etc.  v.  Judge  of  Parish  Court,  21  La.  116; 
Dayton  on  Surrogates,  37;  JEx  parte  Smith,  53  Cal.  207; 
Gary's  Prob.  Pr.  223-230. 

By  the  stipulation  filed,  the  administrator  first  waived  any 
further  demand,  then  promised  to  make  distribution  within 
thirty  days,  and  stipulated  that  the  court  might  enter  such 
order. 

The  power  to  enforce,  by  attachment,  decrees  for  the  pay- 
ment of  money,  against  executors,  etc.,  is  now  authoritatively 
established.  Seaman  v.  Duryea,  1  Kern.  324;  Ex  parte 
Smith,  53  Cal.  207. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

We  are  confronted,  at  the  threshold  of  this  case,  with  the 
objection  that  a  writ  of  error  does  not  lie  in  a  case  of  this 
character.  If  the  objection  be  well  taken,  it  is  certainly 
fatal  to  this  proceeding,  and  the  only  order  that  can  be  prop- 
erly entered  by  this  court  is  one  dismissing  the  writ. 

By  the  common  law  of  England  a  writ  of  error  is  grantable 
ex  debito  justltice  in  all  cases,  either  civil  or  criminal,  except 
in  treason   and   felony,  and  the   doctrine  is  well  recognized 
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that  whenever  a  new  jurisdiction  is  erected  by  act  of  parlia- 
ment, and  the  court  or  judge  that  exercises  this  jurisdiction 
acts  as  a  court  of  record  according  to  the  course  of  the  com- 
mon law,  a  writ  of  error  lies  on  their  judgments;  but  if  they 
act  in  a  summary  way,  or  in  a  new  course  different  from  the 
common  law,  a  writ  of  error  will  not  lie,  but  a  certiorari. 
And  such  is  the  doctrine  of  this  State,  except  so  far  as  it  has 
been  modified  by  statutory  or  constitutional  enactments. 

At  an  early  period  in  the  judicial  history  of  this  State  the 
common  law  doctrine  on  this  subject  was  fully  recognized. 

Under  the  constitution  of  1818,  the  whole  subject  was  left 
substantially  within  the  control  of  the  legislature.  Section 
2  of  article  4  of  that  constitution,  which  contains  the  only 
provision  on  the  subject,  is  as  follows: 

"The  Supreme  Court  shall  be  holden  at  the  seat  of  govern- 
ment, and  shall  have  an  appellate  jurisdiction  only,  except  in 
cases  relating  to  the  revenue,  in  cases  of  mandamus,  and  in 
such  cases  of  impeachment  as  may  be  required  to  be  tried 
before  it." 

Under  this  constitution  the  legislature,  in  January,  1827, 
passed  an  act  declaring  "that  appeals  from  the  circuit  court 
to  the  Supreme  Court  shall  be  allowed  in  all  cases  where  the 
judgment  or  decree  appealed  from  be  final,  and  shall  amount, 
exclusive  of  costs,  to  the  sum  of  $20,  or  relate  to  a  franchise 
or  freehold." 

In  Clark  v.  Ross,  Beech er's  Breese,  334,  this  court,  in  giv- 
ing a  construction  to  that  act,  held  that  a  writ  of  error  would 
not  lie  where  the  judgment  of  the  circuit  court,  exclusive 
of  costs,  is  less  than  $20.  But  the  decision  in  that  case  was 
not  satisfactory  to  the  bar,  and  was  expressly  overruled  in 
Bowers  v.  Green,  1  Scam.  42. 

In  the  latter  case  the  writ  was  sustained  under  the  same 
statute,  although  the  amount  in  controversy  was  only  $5, 
and  the  court,  in  the  course  of  its  judgment,  lay  down  the 
general  doctrine  above  stated,  in  these  terms: 
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"The  old  and  salutary  rule  that  a  writ  of  error  is  a  writ 
of  right,  and  can  not  be  denied,  except  in  capital  cases,  ought, 
not  to  be  abolished  by  implication  and  construction,  and  par- 
ticularly where  it  is  evident  the  legislature  could  not  have 
contemplated  its  repeal." 

In  Stuart  v.  The  Peojile,  3  Scam.  395,  plaintiff  in  error  had 
been  fined  by  the  circuit  court  of  Cook  county  for  an  alleged 
contempt,  and  upon  the  removal  of  the  cause  to  this  court, 
among  other  things,  it  was  objected  that  the  writ  would  not  lie 
in  such  a  case,  but  the  objection  did  not  prevail,  and  this  court, 
in  maintaining  the  writ,  among  other  things,  said  :  "  Peril- 
ous indeed  would  be  the  condition  of  the  citizen  if  he  had  not 
the  privilege  in  such  case  to  have  it  reviewed  by  another  tri- 
bunal, and  defective  would  be  our  jurisprudence  if  it  afforded 
no  means  of  relief.  It  is  declared  by  our  statute,  in  conformity 
with  the  common  law  principle,  that  in  all  criminal  cases  not 
capital  the  writ  of  error  is  a  writ  of  right,  and  must  issue 
of  course.  The  proceeding  for  contempt  is  in  the  nature  of  a 
criminal  proceeding,  and  has  been  so  adjudged  in  the  case  of 
Clark  v.  The  People,  Breese,  266." 

The  provision  of  the  statute  referred  to  by  the  court,  in 
the  case  just  cited,  as  being  in  conformity  with  the  common 
law  principle  that  the  writ  is  one  of  right,  and  must  issue 
of  course,  is  found  in  the  act  of  July  1,  1829,  entitled  "An 
act  regulating  the  Supreme  and  Circuit  Courts,"  and  is  in 
these  words : 

"The  said  Supreme  Court  shall  exercise  app'ellate  jurisdic- 
tion only,  (except  as  hereinafter  excepted,)  and  shall  have 
final  and  exclusive  jurisdiction  of  all  matters  of  appeal,  error, 
or  complaints,  from  the  judgments  or  decrees  of  any  of  the 
circuit  courts  of  this  State,  and  from  such  other  inferior  courts 
as  may  hereafter  be  established  by  law,  in  all  matters  of  law 
and  equity  wherein  the  rules  of  law  or  principles  of  equity 
appear  from  the  files,  records,  or  exhibits  of  any  such  court 
to  have  been  erroneously  adjudged  and  determined.  And 
the  said  Supreme  Court  is  hereby  empowered  and  authorized 
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and  enabled  to  take  cognizance  of  all  such  causes  as  shall  be 
brought  before  them  in  manner  aforesaid,  and  shall  be  vested 
with  all  the  power  and  authority  necessary  for  carrying  into 
complete  execution  all  their  judgments  and  decrees  in  the 
matters  aforesaid,  according  to  the  laws,  customs  and  usages 
of  this  State,  and  according  to  the  rules  and  principles  of  the 
common  law,  and  their  judgments,  decrees  and  determina- 
tions shall  be  final  and  conclusive  on  all  the  parties  con- 
cerned." 

These  provisions  of  the  act  of  1829,  in  their  application  to 
proceedings  conducted  according  to  the  course  of  the  com- 
mon law,  are  but  declaratory  of  the  common  law,  so  far  as 
writs  of  error  are  concerned. 

In  McClay,  Admr.  et  al.  v.  Norris,  4  Gilm.  370,  where  it 
was  objected  the  writ  did  not  lie  at  the  suit  of  an  infant, 
it  was  said:  " Our  opinion  of  the  right  of  any  person, 
whether  infant  or  adult,  to  prosecute  a  writ  of  error  in  this 
court,  is  founded  upon  the  fact  that  it  is  a  writ  of  right, 
and  lies  in  all  cases,  unless  prohibited  by  some  statute  or 
inflexible  rule  of  law." 

The  court  also  bases  its  opinion  upon  the  act  of  July  1, 
1829,  above  referred  to,  and,  in  speaking  of  the  act  in  ques- 
tion, it  said:  "The  statute  is  broad  and  comprehensive  in  its 
terms,  and  seems  designed  to  embrace  every  case  in  which  an 
erroneous  decree  or  judgment  may  have  been  rendered  in 
the  circuit  court."  This  act  was  continued  in  the  revisions 
of  1833  and  1845,  and  remained  in  force  until  after  the  pres- 
ent constitution  went  into  effect. 

This  act  not  only  extended  to  the  judgments  and  decrees  of 
the  circuit  courts,  properly  so  called,  but,  in  the  language  of 
the  act,  to  their  determinations  in  all  cases  where  the  error 
complained  of  appeared  of  record,  and  it  was  so  considered 
in  McClay  et  al.  v.  Norris,  supra. 

In  Unknown  Heirs  of\Langworthy  V.  Baker,  Admr.,  23  111. 
484,  which  was  a  proceeding  in  the  county  court  to  sell  real 
estate,  the  point  was  made  that  the  right  of  an  appeal  or  to 
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prosecute  a  writ  of  error  in  such  a  case  was  given  neither  by 
the  statute  nor  common  law.  But  the  court  overruled  the 
objection,  holding  the  writ  of  error  properly  sued  out,  and  in 
reply  to  the  point  made,  said  :  "  It  is  contended  that  no  appeal 
or  writ  of  error  lies  in  such  case,  either  by  the  common  law  or 
the  statute.  By  the  common  law  an  appeal  did  not  lie  from 
one  court  to  any  other  in  any  case.  That  is  a  statutory 
right.  A  writ  of  error  is  a  writ  of  right  by  the  common 
law,  and  lies  in  all  cases,  civil  and  criminal,  except  capital 
cases,  but  can,  of  course,  be  regulated  by  statute.  It  is 
admitted  that  a  writ  of  error  can  be  prosecuted  to  the  circuit 
court  to  bring  up  its  proceedings  for  review  in  the  Supreme 
Court.  That  is  expressly  provided  for  by  statute,  and  with- 
out the  statute  it  could  be  prosecuted  as  a  writ  of  right  be- 
longing to  all  persons,  unless  expressly  inhibited  by  statute." 
The  court  then  refers  to  the  provisions  of  the  act  of  1849, 
establishing  county  courts,  which  give  the  county  court  con- 
current jurisdiction  with  the  circuit  courts  in  that  class  of 
cases,  and  which  declare  that,  in  such  cases,  the  proceeding  and 
practice  shall  be  the  same  as  in  the  circuit  courts,  and 
reaches  the  conclusion  that  the  proceedings  of  the  county 
court  in  cases  of  that  character  are,  by  reason  of  the  pro- 
visions referred  to,  subject  to  review  in  this  court  in  the 
same  manner  as  like  proceedings  in  the  circuit  court.  The 
court  then  proceeds  to  say:  "By  section  109,  Statute  of 
Wills,  it  is  provided  that  any  person  or  persons  claiming  to 
be  aggrieved  by  any  judgment,  decree  or  order  for  the  sale  of 
any  such  real  estate  as  aforesaid,  may  appeal  from  the  same  to 
the  Supreme  Court  of  this  State.  The  appeal  here  allowed 
is  cumulative  merely,  the  right  to  a  writ  of  error  existing  at 
common  law.  The  county  court,  then,  having  as  full  and 
complete  jurisdiction  in  such  cases  as  the  circuit  court,  and 
no  appeal  being  allowed  from  the  final  order  of  the  circuit 
court,  it  would  follow  necessarily,  to  prevent  a  failure  of 
justice,  that  error  should   lie  to   this   court." 
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It  is  to  be  noted  that  this  ease  arose  under  the  constitution 
of  1848,  and  while  so  much  of  the  act  of  July  1,  1829,  above 
cited,  was  in  full  force.  This  case  in  effect  holds  that,  by 
virtue  of  the  provisions  of  the  act  of  1849,  above  referred  to, 
applications  by  administrators  in  the  county  court  to  sell 
real  estate  are,  for  the  purposes  of  this  writ,  placed  upon 
the  same  footing  as  like  applications  in  the  circuit  court. 

Although  applications  of  the  kind  are  purely  statutory 
proceedings,  not  conducted  according  to  the  course  of  the  com- 
mon law,  and  for  that  reason  could  not  by  the  common  law 
rule  be  removed  by  writ  of  error  to  this  court  for  the  pur- 
pose of  review,  nevertheless  it  seems  to  have  been  supposed 
in  the  case  we  have  been  considering  that  the  writ  in  such 
proceeding,  when  brought  in  the  circuit  court,  was  warranted 
not  only  by  the  statute,  but  also  by  the  common  law,  as  a 
matter  of  right.  But  the  latter  branch  of  the  proposition, 
as  we  have  already  seen,  was  clearly  too  broadly  stated. 
2  Tidd,  1056,  Farrand's  edition  of  1807. 

It  is  further  to  be  observed  that  this  case  also  expressly 
holds  that  the  statutory  right  to  remove  a  case  from  the 
circuit  court  to  this  court  by  appeal  is  merely  cumulative, 
and  does  not  at  all  affect  the  common  law  right  to  bring  it 
here  by  writ  of  error. 

Coon  v.  Mason  County,  22  111.  666,  was  a  proceeding 
originally  commenced  in  the  county  court  under  the 
Road  law  for  the  purpose  of  inquiring  into  the  damages 
claimed  to  have  been  sustained  by  plaintiff  in  error  by  reason 
of  a  newly  located  road  crossing  his  land,  and  by  him  subse- 
quently appealed  to  the  circuit  court.  The  case  being  brought 
from  the  circuit  court  before  this  court  by  writ  of  error,  the 
same,  on  motion,  was  dismissed.  The  court,  in  allowing  the 
motion,  said:  "This  proceeding  was  under  the  thirty-eighth 
section  of  the  chapter  entitled  Roads,  (Rev.  Stat.  1845,  sec. 
38,)  which  provides  that  the  decision  of  the  circuit  court 
shall  be  final.  We  are  of  opinion  that  the  legislature  in- 
tended to  prohibit  the  prosecution  of  a  writ  of  error,  as  well 
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as  an  appeal.  This  case  arose  under  the  same  constitutional 
and  statutory  provisions  relating  to  appeals  and  writs  of 
error,  heretofore  noticed,  that  were  in  force  at  the  time  the 
case  of  Unknown  Heirs  of  Langworthy  v.  Baker  occurred,  and, 
like  that,  was  a  purely  statutory  proceeding. 

The  cases,  however,  differ  in  this,  that  by  an  express  pro- 
vision of  the  Road  law,  the  decision  of  the  circuit  court 
in  the  latter  case  is  made  final,  whereas  there  is  no  such 
provision  with  respect  to  the  other. 

In  Hobson  et  al.  v.  Paine  et  al.  40  111.  25,  it  is  held  that  a 
writ  of  error  does  not  lie  to  the  county  court  for  the  purpose 
of  bringing  in  review  the  action  of  that  court  in  the  appoint- 
ment of  an  administrator  of  an  estate,  and  the  case  is  distin- 
guished by  the  court  from  that  of  Unknown  Heirs  of  Lang- 
worthy  v.  Baker,  supra. 

In  the  case  of  Moore  v.  Mayfield,  47  111.  167,  it  is  held 
that  "  under  the  ninth  section  of  the  Election  law  of  1845, 
the  decision  of  the  circuit  court,  on  an  appeal  from  the  de- 
cision of  the  justices,  in  the  matter  of  a  contested  election, 
is  final,  and  can  not  be  reviewed  in  the  Supreme  Court,"  and 
the  writ  of  error  in  that  case  was  accordingly  dismissed. 
The  court  places  its  decision  mainly  upon  the  statute,  which 
expressly  declares  that  the  decision  of  the  circuit  court  in  that 
class  of  cases  shall  be  final,  and  refer  to  Coon  v.  Ilason 
County,  supra,  where  a  similar  statutory  provision  was  held 
conclusive. 

The  provision  of  the  constitution  of  1848,  which  declares 
that  "  the  Supreme  Court  may  have  original  jurisdiction  in 
cases  relative  to  the  revenue,  in  cases  of  mandamus,  habeas 
corpus,  and  in  such  cases  of  impeachment  as  may  be  by  law 
directed  to  be  tried  before  it,  and  shall  have  appellate  juris- 
diction in  all  other  cases"  seems  to  have  been  for  the  first 
time  pressed  upon  the  attention  of  the  court  in  this  case. 
Without  attempting  to  define  exactly  what  was  meant  by  that 
provision,  the  court  said:  "Whether  this  clause  of  the  con- 
stitution was  designed  to  give  to  this  court  appellate  juris- 
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diction  in  all  cases  except  those  specified,  in  which  it  is  given 
original  jurisdiction,  not  subject  to  any  legislative  restrictions 
or  limitations  in  that  regard,  or  merely  to  define  the  gen- 
eral character  of  its  jurisdiction  as  being  appellate  only, 
except  in  the  cases  specified,  it  is  not  here  necessary  to  con- 
sider, as  the  proceeding  to  contest  an  election  under  our 
statute  is  not  a  'case/  within  the  meaning  of  that  section  of 
the  constitution.  That  term  would  refer  more  properly  to 
an  action  at  law  or  a  suit  in  chancery,  but  this  proceeding  is 
neither  the  one  nor  the  other." 

In  Fitzgerald  v.  Glancy,  Admr.  etc.  49  111.  465,  this  court 
adhere  to  the  rule  first  laid  down  in  Unknown  Heirs  of  Lang- 
worthy  v.  Baker,  supra. 

The  People  ex  rel.  v.  Smith,  51  111.  177,  which  was  a  con- 
tested election  case,  announces  the  same  rule  as  that  laid 
down  in  Moore  v.  Mayfield,  supra. 

In  Holden  et  at.  v.  Herkimer  et  al.  53  111.  258,  being  a  writ 
of  error  from  this  to  the  Court  of  Common  Pleas  of  the  city 
of  Mattoon,  which  was  a  court  of  record,  having  concurrent 
jurisdiction  with  the  circuit  court  in  civil  cases  and  all  mat- 
ters of  debt,  it  was  held  the  writ  would  not  lie.  The  act  of 
of  1869  creating  the  Court  of  Common  Pleas,  provides  for 
appeals  from  its  final  judgments  to  the  circuit  court  of  Coles 
county.  This  court,  in  the  course  of  the  opinion  rendered  in 
that  case,  said:  "In  the  absence  of  statutory  provision,  we 
are  aware  of  no  law  which  authorizes  this  court  to  hear  writs 
of  error  directed  to  inferior  courts,  or  causes  sought  to  be 
removed  therefrom  to  this  court."  The  language  here  used, 
if  not  confined  to  the  particular  facts  of  the  case  before  the 
court,  or  to  cases  involving  a  similar  state  of  facts,  would 
seem  to  warrant  the  conclusion  that  a  writ  of  error  would 
not  lie  from  this  to  any  inferior  court  without  some  special 
legislation  authorizing  the  same,  which,  without  any  qualifi- 
cation, as  we  have  already  seen,  would  be  in  direct  conflict 
with  the  common  law  rule  on  this  subject.  This  general 
question  was  not  involved  in  the  case,  and  of  necessity  could 
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not  have  been  determined  by  it.  What  the  case  really  does 
decide  is,  that  a  writ  of  error  does  not  lie  to  an  inferior 
court  of  record  where  the  right  of  appeal  is  given  to  some 
intermediate  court,  although  such  inferior  court  exercises  its 
jurisdiction  according  to  the  course  of  the  common  law.  It 
will  be  observed  that  the  decision  is,  to  some  extent,  a  limit- 
ation upon  the  general  terms  in  which  the  common  law  rule 
is  expressed,  excepting  from  its  operation  all  cases  where  the 
right  of  appeal  is  given  to  some  intermediate  court.  But  the 
decision  does  not  at  all  contravene  the  common  law  rule  by 
which  the  writ  is  authorized  to  all  inferior  courts  of  record 
exercising  their  jurisdiction  according  to  the  course  of  the 
common  law,  where  no  such  right  of  appeal  is  given.  In 
such  cases  the  right  to  the  writ  still  exists,  as  at  common  law. 

The  case  of  Horner  v.  Goe  et  al.  54  111.  286,  upon  the 
authority  of  Hobson  et  al.  v.  Paine,  supra,  holds  that  the 
writ  does  not  lie  from  this  to  the  county  court  for  the  pur- 
pose of  reviewing  its  proceedings  in  the  grant  of  letters  of 
administration,  and  on  that  ground  the  writ  in  the  case  was 
dismissed. 

Schlattweiler  v.  St.  Clair  County,  63  111.  449,  was  an  appeal 
from  the  county  court  of  St.  Clair  county  to  the  circuit  court, 
from  an  assessment  of  damages  on  a  petition  for  the  change 
and  relocation  of  a  public  road,  and  subsequently  brought  from 
the  circuit  court  to  this  court  by  a  writ  of  error.  Amongother 
things,  it  was  objected  that  the  writ  did  not  lie,  for  the  reason 
that  the  statute  under  which  the  proceedings  were  had  ex- 
pressly provided  that  the  decision  of  the  circuit  court  should 
be  final,  and  in  support  of  this  position  the  cases  of  Coon  v. 
Mason  County,  and  Marion  County  v.  Harper,  supra,  were 
cited  and  relied  upon.  The  objection,  however,  did  not  pre- 
vail, and  the  writ  was  sustained.  The  court  said :  "  The 
point  is  made  by  defendant  in  error  that  a  writ  of  error  will 
not  lie  in  this  case,  and  reference  is  made  to  the  cases  of  Coon 
v.  Mason  County,  22  111.  Q66,  and  Marion  County  v.  Harper, 
44  id.  482,  where  it  was  so  held.     In  these  cases  the  consti- 
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tutional  right  to  an  appeal  or  writ  of  error  was  not  raised. 
Section  2,  article  6  of  the  constitution  gives  to  the  Supreme 
Court  appellate  jurisdiction  in  all  cases,  except  cases  relating 
to  the  revenue,  in  mandamus  and  habeas  corpus,  in  which 
cases  it  has  original  jurisdiction.  By  section  8  of  the  same 
article  it  is  provided  that  appeals  and  writs  of  error  may  be 
taken  to  the  Supreme  Court  held  in  the  grand  division  in 
which  the  case  is  decided,  or,  by  consent  of  parties,  to  any 
other  grand  division.  The  right  to  an  appeal  or  to  sue  out 
a  writ  of  error  is  a  constitutional  right,  and  must  be  allowed 
when  claimed." 

It  is  clear  this  case  in  effect  overrules  Coon  v.  Mason 
County,  and  Marion  County  v.  Harper,  supra,  and  all  cases 
resting  on  them,  for  the  present  constitution  and  that  of  1848 
are  substantially  the  same  so  far  as  the  right  to  an  appeal  or 
writ  of  error  is  concerned.  And  it  is  further  to  be  observed, 
with  reference  to  this  case,  that  it  was  one  in  which  the  right 
to  a  writ  of  error  is  not  given  by  the  common  law,  by  reason 
of  being  a  purely  statutory  proceeding,  and  not  conducted 
according  to  the  course  of  the  common  law. 

If  this  case  is  to  be  regarded  as  authority,  it  follows  that 
the  right  to  this  writ  is  given  by  the  constitution  in  a  large 
class  of  cases  where,  by  the  common  law,  it  is  denied.  The 
doctrine  of  the  last  case  considered  is  fully  recognized  and 
approved  in  St.  Louis  and  Southeastern  Raihvay  Co.  v.  Lux, 
63  111.  523. 

Hall  v.  Thode,  75  111.  173,  was  a  contested  election  case 
in  the  county  court,  and  it  was  held  that  a  writ  of  error  did 
not  lie  to  the  county  court  for  the  purpose  of  bringing  its 
-proceedings  to  this  court  for  review.  The  proceeding  being 
purely  of  a  statutory  character,  the  writ  was  not  warranted 
by  the  common  law,  and  it  was  held,  inasmuch  as  the  right 
of  appeal  from  the  county  court  to  this  court  was  expressly 
given  by  statute,  that  mode  alone  of  bringing  the  case  to  this 
court  was  warranted   by  law.     But   it  is   expressly  stated  in 
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that  case,  if  the  right  of  appeal  to  this  court  had  not  been 
given,  the  writ  would  have  been  entertained. 

From  this  review  of  the  authorities  it  is  clear  that  a  writ  of 
error  lies  in  this  State  from  either  this  court  or  the  Appellate 
Court  to  all  inferior  courts  of  record,  for  the  purpose  of  re- 
viewing their  final  determinations  in  all  cases  involving  prop- 
erty rights  or  personal  liberty,  where  no  appeal  is  given  from 
such  inferior  court  of  record  to  some  intermediate  court  or 
to  this  court.  And  furthermore,  that  this  right  exists  inde- 
pendently of  any  statutory  or  constitutional  provisions,  by 
force  of  the  common  law,  in  all  cases  in  which  the  jurisdic- 
tion of  such  inferior  court  is  exercised  according  to  the 
course  of  the  common  law.  And  in  the  latter  class  of  cases 
the  writ  lies  to  the  circuit  courts,  whether  an  appeal  is  given 
or  not.  Where  an  appeal  is  given  it  is  to  be  regarded  as 
merely  cumulative.  In  addition  to  the  authorities  already 
cited,  the  conclusion  here  reached  is  supported  by  the  follow- 
ing cases :  Peak  v.  The  People,  76  111.  289 ;  Village  of  Hyde 
Par h  v.  Dunham,  8o  id.  569. 

We  are  aware  of  no  statutory  provision  which  authorized  an 
appeal  to  the  circuit  court  from  the  order  of  the  probate  court 
committing  the  plaintiff  in  error  for  the  alleged  contempt,  and 
it  is  clearly  a  final  determination  of  that  court  in  a  criminal 
proceeding  directly  affecting  his  liberty,  and  unless  a  writ  of 
error  lies  to  the  probate  court  in  such  a  case,  he  would  be 
wTholly  remediless,  however  much  error  may  have  inter- 
vened. The  right  to  a  writ  of  error  in  a  case  like  this  is 
clearly  deducible  from  the  authorities  already  examined,  and 
the  case  of  Stuart  v.  The  People,  supra,  is  an  authority 
directly  in  point  upon  the  question.  See,  also,  Storey  v.  The 
People,  79  111.  45.  The  writ  in  this  case  we  regard  as  being 
warranted  both  by  the  common  law  and  the  constitution  of 
the  State. 

The  authority  for  the  commitment  in  this  case,  if  it  exists 
at  all,  is  found  in  the  114th  section  of  chapter  3  of  the  Rev. 
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Stat.,  which;  so  far  as  it  relates  to  the  question  involved,  is 
as  follows : 

"§  114.  If  any  executor  or  administrator  shall  fail  or 
refuse  to  pay  over  any  moneys  or  dividends  to  any  person 
entitled  thereto,  in  pursuance  of  the  order  of  the  county 
court,  lawfully  made,  within  thirty  days  after  demand  made 
for  such  moneys  or  dividends,  the  court,  upon  application, 
may  attach  such  delinquent  executor  or  administrator,  and 
may  cause  him  to  be  imprisoned  until  he  shall  comply  with 
the  order  aforesaid,  or  until  such  delinquent  is  discharged  by 
due  course  of  law,"  etc. 

Before  the  probate  court  is  warranted  in  making  a  commit- 
ment in  any  case  under  the  provisions  of  this  section,  it  must 
appear,  among  other  things,  that  the  administrator  has  failed 
or  refused  to  pay  over  the  moneys  in  his  hands  to  the  person 
or  persons  entitled  thereto,  in  pursuance  of  the  order  of  the 
court,  within  thirty  days  after  demand  made  for  such  moneys. 

A  demand  upon  the  administrator  for  the  moneys  is  clearly 
one  of  the  necessary  elements  that  enters  into  the  offence  which 
authorizes  such  a  commitment. 

It  is  conceded  no  such  demand  was  made  in  this  case,  and 
the  conclusion  is  irresistible  that  the  offence  contemplated  by 
the  statute  was  not  committed,  unless  the  agreement  executed 
by  plaintiff  in  error  waiving  the  demand  has,  in  law,  the 
effect  of  dispensing  with  that  element  in  the  offence.  To 
give  it  that  effect  would  be  to  hold  that  parties,  by  mere  pri- 
vate agreement,  could  change  the  positive  law  of  the  State. 
The  offence  authorizing  such  commitment  is  purely  statutory, 
and  the  legislature  has  with  great  particularity  denned  the 
elements  that  enter  into  it,  and  we  are  aware  of  no  principle 
fhat  would  authorize  parties  by  mere  private  agreement  to 
dispense  with  a  part  of  them,  or  substitute  others  in  their 
place.  We  can  well  understand  how,  in  the  administration 
of  justice,  one  can  make,  for  the  purposes  of  a  trial,  admis- 
sions of  facts  that  never  occurred,  and  still  be  bound  by  them, 
and  also  how  one  is  often  concluded  by  admissions  made  out 
12—97  III. 
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of  doors,  when  it  would  be  a  violation  of  good  faith  to  per- 
mit him  to  deny  them;  but  it  is  difficult  to  perceive  how  one 
can,  by  mere  agreement,  dispense  with  a  fact  which  is  an 
essential  element  in  a  crime,  and  thereby  render  himself 
guilty,  when  it  is  admitted  upon  the  record  the  fact  never 
did  occur. 

Suppose  A  should  take  the  horse  of  B,  under  an  honest 
belief  that  he  belonged  to  him,  and  being  arrested  for  the 
larceny  of  the  horse,  should  enter  into  an  agreement  with  the 
State's  Attorney  to  waive  all  proof  of  the  felonious  intent  in 
taking  the  horse.  No  one,  we  presume,  would  claim  for  a 
moment  that  A  could  be  convicted  of  larceny,  notwithstand- 
ing the  admission,  if  it  affirmatively  appeared,  on  the  trial, 
that  A  took  the  horse  under  the  belief  that  he  belonged  to 
him.  And  yet  there  would  seem  to  be  as  good  grounds  for 
sustaining  a  conviction  in  the  supposed  case  as  in  the  one  at 
bar.  In  either  case  one  of  the  essential  elements  constituting 
the  offence  is  wanting. 

On  principle,  the  fact  of  a  demand,  as  a  constituent  part  of 
the  offence  contemplated  by  the  statute,  could  no  more  be 
dispensed  with  by  mere  agreement  than  the  element  of  malice 
in  murder,  or  felonious  intent  in  larceny.  As  well  might  it 
be  contended  that  a  thing  may  exist  as  a  whole  without  all 
of  its  constituent  parts.  It  is  impossible  in  the  very  nature 
of  things.  And  it  is  equally  impossible  for  mere  private 
persons  by  agreement  to  dispense  with  any  of  the  elements 
that  enter  into  a  criminal  offence.  The  power  to  do  that  is 
vested  in  the  legislature  alone. 

It  may  be  urged  that  having  waived  the  demand,  the  admin- 
istrator is  just  as  culpable  for  failing  to  pay  over  the  money 
as  if  the  demand  had  been  made.  That  may  be  so  in  morals, 
but  courts  do  not  sit  to  enforce  mere  moral  rules,  except 
where  they  constitute  a  part  of  the  positive  law  of  the  State. 
But  the  conclusive  answer  to  this  is,  that  the  offence  consists 
in  failing  to  pay  over  after  demand  made,  and  not  after 
demand  waived,  and  there  is  no  power  outside  of  the  legisla- 
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ture  to  substitute  one  for  the  other.      Wright  v.  The  People, 
61  111.  382. 

As  the  facts  disclosed  by  the  record  fail  to  bring  the  plaintiff 
in  error  within  the  provisions  of  the  statute,  it  follows  the 
probate  court  was  not  warranted  in  making  the  commitment. 

As  this  view  of  the  matter  disposes  of  the  case  upon  its 
merits,  it  is  unnecessary  to  notice  other  questions  raised  upon 
the  argument. 

The  judgment  of  the  probate  court  is  reversed,  and  plaintiff 
in  error  discharged  from  further  imprisonment. 

Judgment  reversed. 


The  Town  of  Prairie  et  al. 

v. 

J.  William  Lloyd  et  al. 

Filed  at  Springfield  November  26,  1SS0 — Rehearing  denied  January  Term,  1SS1. 

1.  Municipal  subscription — whether  authorized  to  be  made  in  money  or  in 
bonds.  Where  the  eighth  section  of  the  charter  of  a  railway  company  gave 
power  to  municipalities  to  make  subscriptions  to  such  company,  issue  bonds, 
and  levy  the  requisite  tax  to  pay  them,  upon  a  vote  authorizing  the  same,  and 
the  ninth  section  provided  the  mode  of  calling  an  election  to  "determine 
whether  such  subscription  should  be  made  and  such  tax  levied,"  and  the 
tenth  section  provided  that,  upon  an  affirmative  vote,  the  corporate  authorities 
should  "levy  such  tax,  and  subscribe  to  such  corporation  the  amount  thereof,'' 
as  voted,  and  the  eleventh  section  provided  that  if  any  such  municipality 
should  subscribe  under  the  provisions  of  the  charter,  and  should  issue  their 
bonds,  they  should  be  in  full  payment  of  its  subscription:  Held,  that  the 
several   sections,  when   construed   together,  only   provided    for  subscriptions 

-payable  in  bonds  to  be  ultimately  discharged  by  the  levy  of  a  tax  for  that 
purpose,  and  not  for  subscriptions  to  be  paid  in  money,  in  the  first  instance, 
previously  raised  by  taxation. 

2.  Same — of  the  application  for  an  election — whether  question  of  a  tax  levy 
must  be  included.  Where  a  railway  charter  provided  for  calling  an  election  on 
a  petition  of  twenty-five  legal  voters,  to  determine  whether  a  subscription 
should  be  made  to  the  railway  company,  and  a  tax  levied,  and  the  notice  to 
be  given  of  such  election,  and  in  a  subsequent  section  empowered  the  several 
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towns,  etc.,  through  or  near  which  the  road  should  be  located,  to  "make 
donations  and  to  issue  bonds  for  the  same  in  the  manner"  therein  before 
provided  for,  to  such  railroad  for  the  construction  of  the  same,  it  was  held, 
that  whatever  might  be  the  rule  in  respect  to  subscriptions,  it  was  clear  that, 
so  far  as  donations  were  concerned,  the  failure  to  submit  a  formal  proposition 
to  the  electors  for  authorizing  the  levy  of  a  tax,  would  not  render  the  bonds 
issued  under  the  election  void,  and  that  the  people,  in  voting  the  donation  of 
bonds,  impliedly  voted  for  the  levy  of  the  requisite  tax  to  pay  them. 

3.  Same — of  the  notice  of  the  election.  Where  a  law  authorizing  municipal 
subscriptions  by  towns  in  counties  under  township  organization,  required  the 
elections  therefor  to  be  held  and  conducted  in  all  respects,  and  returns  thereof 
made,  "as  in  case  of  annual  elections,"  it  was  held  that  the  term  "annual 
elections"  did  not  mean  town  meetings,  but  was  used  in  the  sense  of  general 
elections,  and  therefore  that  notice  of  the  election,  under  the  general  election 
law,  was  sufficient. 

4.  Same — evidence  to  show  holding  of  election  and  its  result.  Where  the 
application  for  an  election  in  a  town  to  vote  upon  the  question  of  a  donation 
to  a  railroad  company,  and  the  notice  of  the  election  by  the  town  clerk,  are 
shown  in  writing,  and  the  return  of  the  election  is  lost  or  can  not  be  produced, 
the  holding  of  the  election  and  the  returns  showing  the  result  may  be  shown 
by  parol  evidence  to  sustain  the  validity  ot  bonds  issued  under  such  election. 

5.  Same — clear  proof  required  to  show  a  majority  did  not  vote  for  the  subscrip- 
tion, after  registration.  Where  a  majority  of  those  voting  at  an  election  for  the 
issue  of  bonds  in  aid  of  a  railroad  vote  in  favor  of  the  same,  whether  as  a 
subscription  or  donation,  for  the  purpose  of  registration  it  will  be  presumed 
that  such  majority  so  voting  was  a  majority  of  all  the  legal  voters  living  in 
the  municipality  at  the  time  of  the  election.  And  where,  in  such  case,  the 
authorities  acting  upon  such  presumption  have  admitted  the  bonds  to  regis- 
tration, and  the  municipality  issuing  them  has  treated  them  as  properly 
registered,  by  paying  taxes  levied  by  the  auditor  for  the  payment  of 
accruing  interest,  and  the  bonds  so  registered  have  passed  into  the  hands  of 
innocent  holders,  nothing  but  the  clearest  and  most  satisfactory  proof  will 
authorize  a  court  to  enjoin  the  collection  of  a  tax  levied  by  the  auditor  on 
account  of  such  bonds,  on  the  alleged  ground  that  the  majority  voting  for 
such  subscription  or  donation  did  not  constitute  a  majority  of  the  legal  voters. 

6.  Municipal  bonds — burden  of  proof  as  to  their  validity.  When  municipal 
bonds  have  been  issued  in  aid  of  a  railway  corporation,  or  as  a  donation 
thereto,  since  the  constitution  of  1870  went  into  effect,  the  burden  of  showing 
they  were  issued  in  compliance  with  a  vote  of  the  people  of  the  municipality, 
in  pursuance  of  some  law  authorizing  the  same,  rests  upon  those  affirming 
their  validity.     Such  bonds  are  prima  facie  invalid. 

7.  Same: — corporate  authorities  of  a  town  to  issue  bonds.  Where  a  railroad 
charter  provides  that  if  a  majority  voting  at  an  election  on  a  proposition  that 
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a  town  subscribe  or  donate  a  sum  of  money  to  the  company  to  aid  in  the 
construction  of  its  road,  the  town,  by  its  proper  corporate  authority,  shall 
subscribe  and  issue  its  bonds  for  the  amount  voted,  the  bonds  will  be  properly 
executed  by  its  supervisor  and  town  clerk,  though  the  expression  "  corporate 
authorities"  does  not  ordinarily,  in  its  application  to  townships,  signify  the 
supervisor  and  town  clerk. 

8.  Same — right  to  registration.  Before  railroad  aid  bonds  can  be  properly 
registered  under  the  act  of  April  16,  1869,  it  must  appear  that  they  were 
issued  in  pursuance  of  a  vote  of  a  majority  of  the  legal  voters  in  the  munici- 
pality issuing  them.  But  when  once  registered,  it  will  be  presumed  they 
were  rightfully  registered,  and  the  burden  of  establishing  the  contrary  rests 
upon  the  party  affirming  it. 

9.  Same — delivery  of  bonds  to  an  unauthorized  party.  Where  a  town  has 
ample  authority  for  issuing  its  bonds  to  a  certain  railroad  company  as  a 
donation  or  subscription,  and  the  bonds  are  executed  in  proper  form  and  made 
payable  to  the  proper  company,  but  are  delivered  to  the  secretary  of  a  new 
company,  and  there  is  nothing  pertaining  to  them,  or  which  could  have  heen 
ascertained  from  the  record,  indicating  their  delivery  to  one  not  entitled  to 
receive  them,  the  bonds  can  not  be  held  invalid  by  reason  of  such  alleged 
improper  delivery  after  they  have  passed  into  the  hands  of  innocent  holders. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the 
Hon.  W.  R.  Welch,  Judge,  presiding. 

This  is  a  bill  in  chancery  filed  by  complainants,  against  the 
defendants,  in  the  Shelby  county  circuit  court,  on  the  29th 
day  of  July,  1876,  for  the  purpose  of  enjoining  a  tax  levied 
for  the  payment  of  the  interest  on  certain  railroad  donation 
bonds,  amounting  in  the  aggregate  to  $40,000,  issued  by  the 
town  authorities  of  the  town  of  Prairie,  and  registered  in  the 
office  of  the  Auditor  of  Public  Accounts,  under  the  act  of 
April  16,  1869. 

The  bill  charges  in  substance,  that  "  on  the  3d  day  of 
October,  1869,  there  was  filed,  in  the  office  of  the  clerk  of 
said  town  of  Prairie,  a  written  application  setting  forth  that 
twenty-five  legal  voters,  in  accordance  with  the  provisions  of 
sections  9  and  19  of  an  act  entitled  'An  act  to  incorporate 
the  Bloomington  and  Ohio  River  Railroad  Company/  did 
respectfully  petition  the  clerk  to  call  an  election  to  determine 
the  wishes   of  the   legal   voters   in    reference   to   said    town 
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donating  $40,000  in  its  bonds  to  aid  in  the  construction  of 
said  railroad,  the  donation  to  be  on  the  following  conditions, 
viz :  When  the  above  named  company  shall  have  completed 
said  railroad  through  said  town,  in  accordance  with  the  pro- 
visions of  its  charter,  and  its  officers  shall  legally  release  said 
town  from  a  donation  of  $40,000,  already  voted  and  pledged 
for  the  same  purpose  as  this  donation,  then  the  township 
shall  issue  its  bonds  drawing  ten  per  cent  interest,  which 
bonds  shall  be  due  and  payable  in  the  city  of  JNew  York, 
within  ten  years  from  date,  and  be  delivered  to  said  railroad 
Company." 

Upon  receiving  this  petition  by  the  town  clerk,  he  made 
out  a  notice  and  filed  the  same  in  his  office,  setting  forth  the 
written  application,  and  calling  an  election  on  the  10th  day 
of  December,  1869,  to  beheld  between  the  hours  of  8  o'clock 
A.  M.  and  4  o'clock  P.  M.,  the  ballots  to  have  printed  thereon, 
"For  Donation,"  "Against  Donation;"  that  the  foregoing 
petition  and  notice  is  all  the  record  or  legal  evidence  of  any 
kind  on  record  in  said  township  or  on  the  files  of  the  county 
clerk,  showing  that  an  election  was  held  on  the  10th  day  of 
December,  1869;  that  there  was  no  legal  notice  of  the  holding 
of  the  election;  that  the  notices  were  not  posted  for  a  period 
of  thirty  days;  that  there  was  no  submission  to  the  legal 
voters  of  a  proposition  to  determine  whether  a  donation 
should  be  made  and  a  tax  levied,  specifying  in  such  applica- 
tion the  amount  of  such  tax  for  the  payment  of  such  donation, 
and  that  by  reason  thereof,  everything  done  under  and  in 
pursuance  thereof  is  null  and  void,  said  charter  providing 
that  "no  subscription  or  donation  shall  be  made,  and  no  tax 
shall  be  levied,  until  the  same  shall  be  voted  for  as  herein- 
after provided ; "  that  complainants  are  informed  that  some 
kind  of  an  informal  and  illegal  election  was  attempted  to  be 
held  on  the  tenth  day  of  December,  1869,  for  the  purpose  of 
voting  for  donation  to  said  railroad  company,  but  complain- 
ants expressly  charge  that  there  is  no  record  in  the  town 
clerk's  office  of  the  holding  of  such  election,  and  that  there 
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never  was  any  record,  and  that  the  only  evidence  thereof 
rests  in  parol;  that  there  was  not  submitted  to,  nor  voted 
upon,  at  said  pretended  election,  the  question  as  to  whether 
a  tax  should  be  levied  in  accordance  with  the  provisions  of 
said  charter,  for  the  purpose  of  paying  the  amount  so 
donated;  that  the  election  was  not  held  and  conducted  as 
required  by  law;  that  there  was  not  a  majority  of  the  legal 
voters  of  said  township  that  voted  at  said  election,  and  that 
the  election  and  all  the  proceedings  had  under  and  in  pursuance 
thereof,  were  void,  and  did  not  empower  the  supervisor  and 
town  clerk  to  make  said  donation  and  issue  the  bonds  of  said 
town  ;  that  there  were  more  than  200  legal  voters  residing  in 
said  town  on  the  10th  day  of  December,  1869,  who  were  legally 
entitled  to  vote  in  said  township,  and  that  there  were  only 
cast  or  voted  at  said  election  90  votes — less  than  a  majority — 
and  that  by  reason  thereof,  the  town  bonds  as  set  forth  were 
not  legally  entitled  to  registration,  and  that  the  auditor  has 
no  authority  to  direct  a  tax  for  the  payment  of  the  bonds  and 
coupons  so  attempted  to  be  issued,  and  that  the  right  or 
authority,  in  the  absence  of  a  vote  of  said  township,  is  not 
vested  in  any  board,  officer  or  officers  known  to  the  law; 
that  the  supervisor  and  town  clerk,  notwithstanding  the 
premises,  issued  forty  bonds  numbered  respectively  one  to 
forty,  and  each  for  the  sum  of  $1000,  and  in  the  words  and 
figures  following,  to-writ: 
"No.  — .  $1000. 

"United  States  of  America,  State  of  Illinois.  Ten  per  cent 
bond.     Town  of  Prairie. 

"The  town  of  Prairie,  in  the  county  of  Shelby,  State  of 
Illinois,  acknowledges  itself  indebted  in  the  sum  of  $1000, 
lawful  money  of  the  United  States  of  America,  which  sum 
the  said  town  of  Prairie  promises  to  pay  to  the  Bloomington 
and  Ohio  River  Railroad  Company,  or  to  the  bearer  hereof, 
at  the  office  of  the  Farmers'  Loan  and  Trust  Company,  in 
the  city  of  New  York,  ten  years  from  the  first  day  of  Feb- 
ruary, A.  D.  1874,  with   interest  from  the  first  day  of  Feb- 
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ruary,  A.  D.  1874,  at  the  rate  of  ten  per  cent  per  annum, 
payable  annually  at  the  office  of  said  Farmers'  Loan  and 
Trust  Company  upon  the  presentation  and  delivery  of  the 
several  coupons  hereto  annexed  as  they  respectively  become 
due,  and  to  the  payment  of  said  principal  and  interest  in  the 
manner  aforesaid,  the  faith  and  revenue  of  said  town  is 
hereby  irrevocably  pledged. 

"This  bond  is  one  of  a  series  issued  in  aid  of  the  construc- 
tion of  the  Bloomington  and  Ohio  River  Railroad,  amounting 
to  §40,000,  and  consisting  of  forty  bonds,  numbered  from 
one  to  forty  inclusive,  each  of  which  is  for  §1000,  and  all  of 
which  are  of  like  tenor  and  date,  and  are  issued  by  said 
town  of  Prairie  by  virtue  of  a  vote  of  a  majority  of  the  voters 
of  said  town  of  Prairie,  voting  at  an  election  held  in  said 
town  of  Prairie  on  the  10th  day  of  December,  1869,  which 
election  was  authorized  and  was  conducted  according  to  the 
provisions  of  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  approved  March  10,  1869,  entitled  cAn  act  to 
incorporate  the  Bloomington  and  Ohio  River  Railroad 
Company/ 

"  In  witness  whereof  the  supervisor  and  town  clerk  of  said 
town  have  hereto  set  their  hands  and  seals  this  14th  day  of 
January,  A.  D.  1874. 

John  W.  Homrighouse, 

Supervisor  [Seal.] 
E.  Deal. 

Town  CM; [Seal.]" 

That  afterwards,  on  the  15th  day  of  January,  1874,  these 
bonds  were  registered  in  the  office  of  the  auditor;  that  before 
the  making  of  said  pretended  donation,  so  far  as  it  empowered 
or  authorized  said  town  to  make  donation,  the  charter  became 
aud  was  repealed  by  virtue  of  the  provisions  contained  in  the 
constitution  of  1870,  which,  among  other  things,  provides 
that  "no  county,  city,  township  or  other  municipality  shall 
ever  become  subscriber  to  the  capital  stock  of  any  railroad  or 
private  corporation,  or  make   donation  or  loan  its  credit  in 
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aid  of  such  corporation,  provided,  however,  that  the  adoption 
of  this  article  shall  not  be  construed  as  affecting  the  right 
of  such  municipality  to  make  such  subscription,  where  the 
same  has  been  authorized  under  existing  laws  by  a  vote  of 
the  people  of  such  municipality,  prior  to  such  adoption  •"  that 
the  donation  pretended  to  be  made,  and  the  bonds  pretended 
to  be  issued,  were  not  made  to  the  Bloomington  and  Ohio 
River  Railroad  Company;  that  before  the  bonds  were  issued 
the  Bloomington  and  Ohio  River  Railroad  Company  had 
ceased  to  exist  as  a  corporation,  or  to  have  any  officers  or 
agents;  that  there  were  filed  in  the  office  of  the  Secretary  of 
State  what  purported  to  be  articles  of  consolidation  between 
the  Bloomington  and  Ohio  River  Railroad  Company  and  the 
Fairbury,  Pontiac  and  Northwestern  Railroad  Company, 
under  the  name  of  the  Chicago  and  Paducah  Railroad  Com- 
pany, and  that  the  bonds  were,  in  fact,  delivered  to  the 
officers  and  agents  of  the  Chicago  and  Paducah  Railroad 
Company;  that  the  consolidation  was  and  is  illegal,  and  did 
not  clothe  the  Chicago  and  Paducah  Railroad  Company  with 
the  franchises  of  the  Bloomington  and  Ohio  River  Railroad 
Company,  the  illegalities  being  these:  1st.  That  the  meeting 
at  which  the  attempted  consolidation  was  voted  to  take  place, 
was  not  duly  notified  as  required  by  the  eleventh  section  of 
the  constitution  of  1870,  which  provides  that  "  no  railroad 
corporation  shall  consolidate  its  stock,  property  or  franchise 
with  any  other  railroad  corporation  owning  a  parallel  or 
competing  line,  and  in  no  case  shall  any  consolidation  take 
place  except  upon  public  notice,  given  at  least  sixty  days, 
to  all  stockholders  in  such  manner  as  may  be  'provided  by  law." 
'2d.  Said  pretended  meeting  being  held  on  the  19th  day  of 
March,  1872,  and  the  law  fixing  and  prescribing  the  form 
and  manner  of  notice  not  having  gone  into  force  or  taken 
effect  until  the  first  day  of  March,  1872,  there  being  less  than 
sixty  days  between  the  taking  effect  of  the  law  and  the  hold- 
ing of  said  meeting.  3d.  That  said  attempted  consolidation 
was  by   the   board  of  directors,  and  not  at  a   stockholders' 
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meeting.  4th.  That  the  constituent  companies  as  authorized 
by  their  respective  charters  were  on  direct  parallel  and  com- 
peting lines,  and  that  because  thereof  the  attempted  consoli- 
dation was  fraudulent,  illegal  and  void ;  that  the  Chicago  and 
Paducah  Railroad  Company  fraudulently  received,  negotiated 
and  put  in  circulation  said  forty  bonds  with  coupons  for 
interest;  that  the  parties  receiving  said  bonds  had  notice  of 
the  premises  aforesaid,  and  especially  of  the  want  of  power  and 
authority  on  the  part  of  the  supervisor  and  town  clerk  to  issue 
and  deliver  said  bonds  to  the  Chicago  and  Paducah  Railroad 
Company,  the  only  authority  said  supervisor  and  town  clerk  had 
being  of  record  and  constructive  notice  to  all  persons  dealing 
in  said  bonds;  that  complainants  are  the  owners  of  certain 
real  estate  situate  in  said  town,  and  that  their  respective  titles 
to  said  real  estate  are  clouded  and  incumbered  by  the  issue 
and  registration  of  said  bonds;  that  the  auditor,  in  the  year 
1875,  certified  a  tax  upon  the  taxable  property  of  said  town, 
amounting  in  the  aggregate  to  §4000,  with  which  to  pay 
interest  on  said  bonds,  and  the  county  clerk  extended  the 
same  upon  the  tax  books  for  the  year  1875,  and  that  said  tax  was 
collected  by  the  town  collector,  and  he  paid  the  same  over 
to  the  county  treasurer,  and  the  county  treasurer  has  paid 
some  portion  of  the  same  over  to  the  State  Treasurer,  and 
that  the  same  is  wrongfully  and  illegally  held  by  the  State 
and  county  treasurers,  and  that  the  tax  payers  of  said  town 
paid  said  illegal  tax  under  protest,  and  because  thereof  they 
are  entitled  to  recover  the  same  back ;  that  the  auditor  is 
threatening  and  intending  to  issue  another  certificate  to  the 
county  clerk  of  said  county,  and  the  county  clerk  is  threaten- 
ing to  extend  the  same  upon  the  tax  books  of  said  town;  that 
the  names  and  places  of  residence  of  the  parties  now  holding 
said  bonds  and  coupons  are  unknown  to  complainants,  and 
can  not  be  made  parties  defendant  by  name;  that  the  tax 
payers  of  said  town  are  numerous,  amounting  to  several 
hundred,   and    that    it   is    impracticable    to  make    them    all 
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parties  complainant  to  this  bill,  and  that  this  bill  is  brought 
in  behalf  of  complainants  and  all  the  other  tax  payers. 

By  way  of  amendment  to  the  bill,  it  is  further  charged  "  that 
the  pretended  election  was  held  and  conducted  without  registra- 
tion, as  required  by  the  provisions  of  section  one  of  an  act, 
entitled  'An  act  to  prevent  fraud  in  elections  for  subscrip- 
tions to  stock  in  or  for  donations  in  aid  of  any  incorporations, 
or  concerning  any  county  seat/  approved  March  10,  1869, 
and  because  thereof,  said  election  was  not  legally  conducted, 
as  required  by  law,  and  the  same,  at  the  time  of  issuing  said 
pretended  bonds,  conferred  no  right  or  authority  to  issue  the 
same,  and  that  said  bonds  are  void." 

And  also  "that  said  bonds  were  not  issued  nor  authorized 
to  be  issued  by  the  corporate  authorities  of  the  town  of 
Prairie,  but  were  issued  and  delivered  by  the  supervisor  and 
town  clerk  to  the  Chicago  and  Paducah  Pailroad  Company. " 

The  bill  makes  the  auditor,  treasurer,  unknown  owners 
and  holders  of  the  bonds,  the  county  clerk  and  others, 
parties  defendant,  and  prays  an  injunction  to  restrain  the 
collection  of  the  tax,  and  for  general  relief. 

The  defendants  filed  a  general  answer,  denying  the  equities 
of  the  bill,  and  the  cause  was  heard  on  bill,  answers,  replica- 
tions and  proofs  at  the  October  term,  1879,  of  the  Shelby  county 
circuit  court,  resulting  in  a  decree  dissolving  the  injunction 
which  had  theretofore  been  granted,  and  a  dismissal  of  com- 
plainants' bill.  From  that  decree  complainants  have  appealed 
to  this  court,  and  assigned  various  errors  upon  the  record. 

Messrs.  Henry  &  Cook,  for  the  appellants : 
When  municipalities  exercise  the  functions  given  by  stat- 
'  ute,  the  power  granted  must  not  only  be  clearly  conferred, 

but  strictly  pursued.     Harding  v.  Rock  Island  and  St.  Louis 

Railroad  Co.  et  al.  65  111.  92 ;  Jackson  County  v.  Brush  et  al. 

77  id.  59. 

When    the   mode  of  contracting   is    specially   and   plainly 

prescribed,  that  mode  is  exclusive  and  must  be  pursued,  or 
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the  contract  will  not  bind  the  corporation.  Dillon  on  Man. 
Corp.  (1st  ed.)  372-3;  Argenti  v.  San  Francisco,  16  Cal.  283; 
Yottman  v.  San  Francisco,  20  id.  102. 

As  to  the  rule  of  strict  construction  in  laws  extending  the 
powers  of  corporations,  or  increasing  the  burdens  of  taxation, 
or  statutes  in  derogation  of  common  rights  of  property,  etc., 
see  Chestnutivood  et  al.  v.  Hood  et  al.  68  111.  136,  The  People 
ex  rel.  v.  Hulburt,  46  N.  Y.  113,  The  People  v.  Smith,  45  id. 
772,  Sharp  v.  Speir,  4  Hill,  79,  Beaty  v.  Knowles,  4  Pet.  152, 
VanHorn's  Lessee  v.  Dorrance,  2  Dall.  316,  Doe  ex  dem. 
Lemon  v.  Shurm,  1   Blackf.  336,  and  Farrington  v.  Morgan, 

20  Wend.  207. 

Where  a  township  is  authorized  to  hold  an  election  and  no 
mode  is  prescribed,  it  must  be  held  in  the  same  manner  that 
township  elections  are  required  to  be  held.  The  People  v. 
Butcher,  56  111.  147. 

The  notice  required  by  law  is  jurisdictional.  Williams  v. 
Town  of  Roberts,  88  111.  20;  Harding  v.  Pock  Island  and  St. 
Louis  Railroad  Co.  65  id.  92. 

As  to  the  notice  required,  of  special  town  meetings,  see 
Gross*  Stat.  (3d  ed.)  sec.  9  of  Township  Organization. 

This  question  is  fully  settled  by  a  series  of  decisions  in  our 
own  Supreme  Court,  in  which  it  is  held  that  if  the  mode 
prescribed  in  the  charter  for  carrying  into  effect  the  right  to 
issue  the  bonds  has  not  been  complied  with  in  all  material 
matters,  the  bonds  are  void.  The  People  v.  Tazewell  County, 
22  111.  147;  Fulton  County  v.  The  Mississippi  and  Wabash  Co. 

21  id.  338;  Supervisor  of  Schuyler  County  v.  The  People, 
25  id.  181;  Clark  v.  The  Supervisors  of  Hancock  County, 
27  id.  305;  3farshall  County  v.  Cook,  38  id.  44. 

As  to  the  right  to  have  the  bonds  registered,  counsel  cited 
Dunnovan  v.  Green,  57  111., 65,  Ramsey  v.  Hceger,  76  id.  440, 
Springfield  and  Illinois  Southeastern  Railroad  Co.  v.  Cold 
Spring  Township,  72  id.  603,  and  Town  of  Eagle  v.  Cone  et  al. 
84  id.  292. 
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Iii  this  class  of  cases  the  right  to  contract  must  be  limited 
by  the  right  to  tax,  and  if,  in  the  given  case,  no  tax  can  law- 
fully be  levied  to  pay  the  debt,  the  contract  is  void  for  want 
of  authority  to  make  it.  The  ratification  of  a  contract  which 
can  only  be  fulfilled  by  a  resort  to  taxation,  depends  on  the 
power  to  levy  the  tax  for  that  purpose.  Loan  Association  v. 
Topeha,  20  Wall.  660;  Sharpless  v.  The  Mayor,  etc.  21  Pa.  St. 
147;  Hanson  v.  Vernon,  27  la.  28 ;  Allen  v.  The  Inhabitants 
of  Jay,  60  Me.  127;  Whiting  v.  Fond  du  Lac  Railroad  Co. 
et  al.  25  Wis.  188. 

Section  19  of  the  charter  confers  no  power  to  submit  the 
question  of  donation  to  a  vote.  The  distinction  between  a 
subscription  and  a  donation  is  maintained  in  the  following 
cases  :  Whiting  v.  Sheboygan,  etc.,  Railroad  Co.  25  Wis.  186; 
Curtis  v.  Whipple,  24  id.  350;  Stewart  v.  Hubbard,  21  Barb. 
312;  Hanson  v.  Vernon,  27  la.  28;  Town  of  Concord  v. 
Savings  Bank,  2  Otto,  629. 

There  is  no  evidence  of  the  holding  of  the  election,  and  the 
result,  except  parol  evidence.  That  which  the  law  requires 
to  be  shown  of  record  is  only  provable  by  the  record,  except 
in  cases  where  the  record  is  lost  or  destroyed.  Cooley  on 
Taxation,  p.  247-8 ;  Taylor  v.  Henry,  2  Pick.  402;  The  People 
v.  Zeyst,  23  N.  Y.  141;  Starkie  on  Evidence,  (3d  Am.  ed.) 
vol.  3,  p.  995;  Greenleaf  on  Evidence,  (9th  ed.)  sec.  86,  vol. 
1,  p.  124;   Cardigan  v.  Page,  6  N.  H.  191. 

Parol  evidence  is  not  admissible  to  prove  the  transations 
of  a  school  meeting,  the  only  legal  evidence  being  the  record 
itself  or  an  attested  copy.  Moor  v.  Newfield,  4  Greenlf.  44; 
Doe  v.  McQuillan,  8  Blackf.  335;  Moyer  v.  White,  29  Mich. 
59 ;  Farrer  v.  Phesenden,  39  N.  H.  268. 

Messrs.  Thornton  &  Hamlin,  and  Messrs.  Moulton, 
Chafee  &  Headen,  for  the  appellees: 

Under  the  proof  showing  the  call  of  an  election,  and  the 
posting  of  the  notices  required,  the  presumption  of  law^  is 
that  the  90  persons  who  voted  constituted  a  majority  of  voters. 
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The  People  ex  ret  v.  Garner,  47  111.  252;  3Ielvin  v.  Lisenby 
et  al.  72  id.  67;  St.  Joseph  Township  v.  Rogers,  16  Wall.  664. 

It  is  contended  that  the  donation  of  bonds  did  not  make  a 
contract.  If  a  party,  upon  a  naked  promise,  expends  money 
or  labor,  etc.,  on  the  faith  of  the  promise  to  pay,  it  will  be 
enforced.     3  Parsons  on  Contracts,  359. 

Donations  to  railway  companies  have  been  enforced  by  the 
courts.  Chicago,  Danville  anal  Vineennes  Railroad  Co.  et  al. 
v.  Smith,  62  111.  270;  Chicago,  Danville  and  Vineennes  Rail- 
road Co.  v.  Coyer,  79  111.  373. 

Although  the  bonds  were  delivered,  as  the  proof  shows, 
to  the  secretary  of  the  consolidated  road,  the  company  to 
whom  they  were  voted  is  making  no  complaint,  and  the 
town  has  no  right  to  do  so.  The  cases  cited  by  appellants' 
counsel  on  this  point  have  no  application  to  this  case. 

The  objection  taken  is  based  upon  the  supposition  that  the 
bonds,  in  the  event  of  consolidation,  after  the  vote,  can  not 
enure  to  the  company  formed  by  the  consolidation.  The 
consolidation  did  not  release  the  donation.  Robertson  v. 
City  of  Rockford,  etc.,  21  111.  451;  Nugent  v.  Supervisors  of 
Putnam  County,  19  Wall.  241;  Town  of  East  Lincoln  v. 
Davenport,  4  Otto,  801;  County  of  Scotland  v.  Thomas, 
id.  683;  Edwards  v.  Tlie  People,  88  111.  340;  Bish  v.  Johnson, 
21  Ind.  299;  Hanna  v.  Cincinnati  Railroad  Co.  20  id.  30; 
Schenectady,  etc.,  Plank    Road  Co.  v.  Thatcher,  1  Kern.   102. 

If  the  people  gave  their  consent"  to  the  issue  of  the  bonds 
by  a  vote,  that  is  sufficient.  The  People  ex  rel.  v.  Salomon, 
51  111.  137;  Harwood  v.  St.  Clair  Drain.  Co,  id.  135;  Dunno- 
van  v.  Green,  57  id.  69. 

The  electors,  acting  through  town  meetings  or  elections, 
are  the  corporate  authority.  Williams  v.  Town  of  Roberts, 
88  111.  11. 

Town  officers  are  corporate  authorities.  Chicago,  Danville 
and  Vineennes  Railroad  Co.  v.  Smith,  62  111.  268. 

The  law,  coupled  with  the  vote,  constitutes  the  power. 
The   manner  of    issuing,   the   steps   preliminary  to  the  issue 
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and  after  the  vote,  omissions  after  a  regular  vote,  all  are 
mere  irregularities.  Ryan  v.  Lynch,  68  111.  164;  Barr  v. 
City  of  Carbondale,  76  id.  469 ;  Chicago,  Danville  and  Vin- 
cennes  Railroad  Co.  v.  Coyer,  79  id.  378;  Melvin  v.  Lisenby, 
72  id.  63;  Maxcy  v.  Williamson  County,  id.  209;  Chiniquy 
v.  The  People,  78  111.  572. 

As  to  the  registration  of  the  bonds,  counsel  cited  Dunno- 
van  v.  Green,  57  111.  65;  Decker  v.  Hughes,  68  id.  33. 

The  charter  provided  for  a  vote  as  at  an  annual  or  general 
election.  The  People  v.  Dutcher,  56  111.  147;  Toivn  of  Ottawa 
v.  LaSalle  County,  11  id.  655. 

Mr.  Justice  Muekey  delivered  the  opinion  of  the  Court: 

The  various  objections  to  the  tax  sought  to  be  enjoined  in 
this  case  may  be  grouped  together  under  two  general  heads, 
namely,  such  as  question  the  validity  of  the  bonds  themselves, 
and  those  which  merely  question  the  right  of  the  auditor  to 
levy  the  tax  under  the  provisions  of  the  act  of  April  16, 
1869.  The  bonds  in  question  having  been  issued  after  the 
present  constitution  went  into  effect,  the  burden  of  showing 
they  were  issued  in  compliance  with  a  vote  of  the  people  of 
the  town,  had  prior  to  the  adoption  of  the  present  constitu- 
tion, in  pursuance  of  some  law  then  providing  therefor,  rests 
upon  those  affirming  their  validity.  Jackson  County  v.  Brush 
et  al.  77  111.  59;  The  People  ex  rel.  v.  Jackson  County,  92  id. 
441. 

The  bonds  prima  facie  are  invalid, — hence,  without  such 
proof,  the  tax  in  question  would  clearly  appear  to  have  been 
levied  without  authority  of  law,  and  should  therefore  be 
enjoined. 

Keeping  this  in  view,  we  will  now  proceed  to  consider 
such  as  we  regard  the  most  important  objections  to  the  valid- 
ity of  the  tax  in  question,  in  the  order  above  indicated. 

The  bonds  in  question  were  issued  in  pursuance  of  a  vote 
of  the  people  of  the  township  at  an  election  held  in  the 
township  on  the  10th  day  of  December,  1869,  under  the  pro- 
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visions  of  the  charter  of  the  Bloomington  and  Ohio  River 
Railroad  Company.  Sections  8,  9,  10,  11  and  19  of  the 
company's  charter  are  the  only  ones  that  have  any  material 
bearing  upon  the  matter  in  hand,  and  are  as  follows: 

"Sec.  8.  The  several  counties,  cities,  villages,  incor- 
porated towns,  and  the  several  townships  in  counties  having 
township  organization,  through  or  near  which  the  said  road 
shall  be  located,  are  hereby  authorized  to  raise  money  by  a 
tax  to  be  levied  upon  all  the  real  and  personal  property  in 
the  said  several  counties,  cities,  villages,  incorporated  towns 
and  townships,  and  to  subscribe  the  same  to  the  capital  stock 
of  said  corporation  hereby  created,  for  the  purpose  of  aiding 
in  the  construction  and  completion  of  said  road.  And  the 
said  several  counties,  cities,  villages,  incorporated  towns  and 
townships,  as  aforesaid,  are  further  authorized  to  issue  bonds 
drawing  interest  at  the  rate  of  ten  per  cent  per  annum  ; 
which  said  bonds  shall  be  negotiable  and  payable  in  the  city 
of  New  York  in  not  less  than  one  nor  more  than  ten  years 
after  the  date  of  the  same:  Provided,  that  no  subscription 
shall  be  made,  or  no  tax  shall  be  levied,  until  the  same  shall 
be  voted  for  as  hereinafter  provided. 

"  Sec.  9.  Whenever  twenty-five  voters  of  any  such 
county,  city,  village,  town  or  township  shall  make  a  written 
application  to  the  county  clerk  of  such  county,  or  twenty-five 
voters  of  any  such  city,  incorporated  village  or  town  or  town- 
ship shall  make  such  application  to  the  clerk  thereof  requir- 
ing an  election  by  the  legal  voters  of  such  county,  city, 
village  or  town  or  township  to  determine  whether  such  sub- 
scription shall  be  made,  and  such  tax  levied,  specifying  in 
such  application  the  amount,  such  clerk  shall  file  such  appli- 
cation in  his  office  and  immediately  give  the  notice  as 
required  by  law,  for  an  election  to  be  held  by  the  legal  voters 
of  such  county,  city,  village  or  town  or  township  at  the  usual 
place  of  holding  elections,  such  notice  to  be  given  at  least 
thirty  days  prior  to  the  day  of  holding  such  election;    and 
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such  election  shall  be  held  and  conducted  in  all  respects,  and 
the  returns  thereof  made,  as  in  case  of  annual  elections. 

"Sec.  10.  If  the  majority  of  voters  voting  at  such  election 
shall  be  in  favor  of  such  subscription  and  tax  for  the  payment 
thereof,  then  such  county,  city,  incorporated  village,  or  town 
or  township,  by  its  proper  corporate  authority,  shall  levy  such 
tax  and  subscribe  to  such  corporation  the  amount  thereof,  to 
be  determined  or  voted  for  at  any  such  election,  and  shall 
issue  to  said  corporation  their  bonds,  for  such  amount,  draw- 
ing ten  per  cent  interest  per  annum,  and  payable  in  not  less 
than  one  nor  more  than  ten  years.  The  said  bonds,when  issued, 
are  to  be  irrevocable,  and  negotiable  and  payable  as  in  section 
8,  as  aforesaid. 

"Sec.  11.  If  any  county,  city,  village  or  township  shall 
subscribe  to  said  capital  stock,  under  the  provisions  of  this 
Act,  and  shall  issue  their  bonds,  said  bonds  shall  be  in  full 
payment  of  their  subscriptions ;  and  the  supervisors  of  said 
townships,  or  county  court  of  such  county,  and  the  corporate 
authority  of  such  city,  village  or  town,  shall  annually  appoint 
some  suitable  person  to  represent  and  vote  upon  the  stock  so 
subscribed  and  levied  as  aforesaid. 

"Sec.  19.  The  several  counties,  cities,  villages,  incorpo- 
rated towns,  and  the  several  towns  or  townships  in  counties 
having  township  organization  through  or  near  which  said 
railroad  shall  be  located,  are  hereby  empowered  to  make  dona- 
tions, and  to  issue  bonds  for  the  same  in  the  manner  herein- 
before provided  to  said  railroad,  for  the  construction  and 
completion  of  the  same." 

The  chief  difficulty  in  this  case  has  been  encountered  in  our 
efforts  to  arrive  at  a  satisfactory  construction  of  these  several 
sections  of  the  company's  charter.  It  will  be  perceived  that 
all  these  sections,  except  the  19th,  have  exclusive  reference 
to  subscriptions,  yet  as  donations  are  required  by  the  19th 
section  to  be  made  in  the  same  manner  subscriptions  are,  it  is 
important  to  ascertain  the  true  construction  of  those  sections 
which  have  exclusive  reference  to  subscriptions.  Counsel 
13—97  III. 
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seem  to  substantially  agree  that  the  act  contemplates  two 
classes  of  subscriptions — one  where  the  entire  amount  of  the 
subscription  is  to  be  raised  in  money  by  immediate  taxation, 
and  to  be  paid  in  cash  at  the  time  the  subscription  is  made; 
and  the  other  where  the  payment  is  to  be  made  in  bonds. 

While  there  are  certain  expressions  to  be  found  in  some  of  the 
sections,  particularly  the  8th,  which,  if  taken  in  a  literal  sense 
in  the  order  in  which  they  occur,  would  perhaps  justify  this 
conclusion,  yet  upon  a  careful  consideration  of  all  the  provis- 
ions of  the  act  bearing  upon  the  question,  we  are  unable  to  con- 
cur in  the  conclusion  reached  by  counsel.  We  are  inclined  to 
the  opinion  that  these  sections  of  the  charter  having  exclusive 
reference  to  subscriptions  when  considered  as  a  whole,  only 
contemplate  and  provide  for  subscriptions  payable  in  the  first 
instance  in  bonds,  and  to  be  ultimately  discharged  by  the  levy 
of  a  tax  for  that  purpose.  It  is  difficult  to  see  how  the  10th  sec- 
tion can  be  reconciled  with  any  other  view.  It  declares  in  sub- 
stance that  if  a  majority  of  the  voters  voting  at  such  election 
shall  be  in  favor  of  such  subscription  and  tax  for  the  payment 
thereof,  it  shall  be  the  duty  of  the  corporation  to  levy  the  tax, 
make  the  subscription,  and  issue  to  the  company  bonds  for 
the  amount  thereof. 

The  expression,  "such  subscription  and  tax  for  the  payment 
thereof"  evidently  refers  to  the  same  subscription  and  tax 
mentioned  in  the  8th  and  9th  sections,  for  it  could  refer  to 
nothing  else.  And  it  must  be  conceded  that  the  subscription 
thus  referred  to  is,  by  the  10th  section,  made  payable  in  bonds 
to  be  ultimately  discharged  by  taxation. 

The  substance  of  these  sections,  stated  in  a  few  words,  as 
we  understand  them,  seems  to  be  this :  The  8th  section  is  a 
simple  grant  of  power  to  make  subscriptions,  issue  bonds, 
and  levy  the  requisite  tax  to  pay  them,  upon  a  vote  author- 
izing the  same.  The  9th  section  prescribes  the  manner  of 
calling  and  holding  the  election.  The  10th  section  requires 
the  corporate  authorities,  upon  an  affirmative  vote,  to  issue 
the  bonds,  make  the  subscription,  and  levy  the  necessary  tax 
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to  pay  the  same.  The  11th  section  declares  that  where  a 
subscription  has  been  made,  the  bonds  delivered  in  pursuance 
thereof  shall  be  deemed  full  payment  for  the  purpose  of 
giving  the  municipality  the  right  to  vote  upon  its  stock  as 
other  stockholders. 

In  stating  what  we  regard  as  the  substance  and  effect  of 
these  sections  of  the  charter,  of  course  we  do  not  pretend  to 
give  the  language  or  follow  the  order  of  the  various  provisions 
contained  in  them.  But  whether  the  construction  we  are 
incliued  to  give  to  these  sections,  with  respect  to  whether  one 
or  two  kinds  of  subscriptions  are  provided,  we  do  not  deem 
very  material. 

It  is  claimed  by  appellants  that  where  it  is  proposed  to 
subscribe  to  the  capital  stock  of  the  company  under  the  pro- 
visions of  these  sections,  the  application  to  the  clerk  to  call 
an  election  must  require  a  vote  not  only  upon  the  question  of 
subscription  to  the  stock,  but  also  upon  the  question  of  levy- 
ing a  tax  to  pay  the  same;  that  these  are  distinct,  though 
dependent,  propositions,  and  unless  the  application  requires 
both  to  be  submitted  at  the  election,  the  clerk  is  not  authorized 
to  call  one  at  all. 

In  like  manner  it  is  claimed  that  if  it  is  desired  to  make  a 
donation  of  bonds,  the  application  must  require  an  election 
called  to  determine  both'  the  question  of  donating  the  bonds, 
and  also  of  levying  a  tax  to  pay  them  ;  otherwise  the  call  of 
the  election  will  be  unwarranted,  and  the  election  itself,  and 
all  proceedings  under  it,  void. 

The  legislature  evidently  did  not,  in  either  case,  intend  to 
subject  the  tax-payers  of  these  municipalities  to  the  burden 
which  the  levy  and  collection  of  the  required  tax  would  impose 
without  their  assent  clearly  expressed  through  an  election 
properly  called  and  held  for  that  purpose.  Yet  in  determin- 
ing whether  this  assent  has  been  given  in  the  case  before  us 
we  must  look  to  the  substance  rather  than  the  form  of  the 
legislative  provisions  we  have  been  considering,  and  the  action 
which  has  been  taken  under  them.     It  is  conceded  that  at  the 
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election  under  which  the  bonds  in  question  were  issued,  no 
formal  proposition  with  reference  to  the  levy  of  a  tax  for  their 
payment  was  submitted  or  voted  upon,  nor  was  there  anything 
in  the  application  requiring  it.  The  application  to  the  clerk 
required  him  "to  call  an  election  in  said  Township  of  Prairie 
to  determine  the  wishes  of  the  legal  voters  of  the  township 
in  reference  to  said  township's  donating  forty  thousand  dollars 
in  its  bonds  to  aid  in  the  construction  of  the  Bloomington 
and  Ohio  River  Railroad."  An  election  was  called  in  pur- 
suance of  the  application,  at  which  the  above  proposition  was 
submitted  and  voted  upon  by  the  legal  voters  of  the  township 
—ninety  votes  being  cast  for  donation,  and  none  against  it. 
The  bonds  were  accordingly  issued,  and  they  are  now  out- 
standing in  the  hands  of  innocent  holders,  and  it  is  objected 
they  are  void,  for  the  reason  no  formal  proposition  authorizing 
the  levy  of  a  tax  was  submitted  or  voted  upon  at  the  same 
time  the  bonds  themselves  were  voted. 

Whatever  may  be  the  rule  with  respect  to  subscriptions,  it 
is  clear  that  so  far  as  donations  are  concerned  there  is  no 
express  provision  of  the  act  that  required  the  proposition  in 
question  to  be  submitted  or  voted  upon. 

The  conclusion  that  the  act  required  it  is  only  reached  by  a 
process  of  reasoning  or  by  a  mere  inference.  The  act  clearly 
empowered  the  township  to  make  the  donation  of  its  bonds 
upon  a  vote  authorizing  it ;  and  inasmuch  as  the  same  power 
w7hich  authorized  the  issuing  and  donation  of  these  bonds 
also  imposed  the  obligation  of  paying  them,  and  this  could 
only  be  done  by  the  exercise  of  the  taxing  power,  we  are  of 
opinion  it  is  but  just  and  reasonable  to  hold  that  the  people 
of  the  township,  by  voting  the  donation  of  the  bonds,  impli- 
edly voted  for  the  levy  of  the  requisite  tax  to  pay  them 
whenever  it  should  be  required  for  that  purpose,  and  this,  we 
think,  was  all  the  act  required. 

We  do  not  understand  that  the  act  contemplates  the  imme- 
diate levy  of  a  gross  sum  of  money  sufficient  to  pay  the  bonds  ; 
but,  on  the  contrary,  it  was  intended  that  a  tax  should  be 
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levied  from  time  to  time  to  meet  the  interest  and  principal  of 
the  bonds  as  the  same  respectively  matured. 

It  is  also  objected  that  the  election  was  not  conducted  by 
the  proper  officials,  and  that  the  notice  of  the  election  is  not 
sufficient ;  that  the  proofs  show  that  there  were  but  three 
notices  posted  up  in  the  township,  whereas  the  law  required 
five;  and  also,  at  least  one  insertion  of  the  notice  in  a  news- 
paper published  in  the  township.  This  objection  is  based  upon 
the  hypothesis  that  the  election  should  have  been  conducted 
as  if  held  at  a  special  town  meeting,  and  that  the  notice 
required  by  the  9th  section  of  the  company's  charter  is  the 
same  as  that  required  for  special  town  meetings.  By  the 
term  "annual  meetings,"  as  there  used,  we  do  not  understand 
the  legislature  meant  town  meetings;  but  are  of  opinion 
that  it  is  used  in  the  sense  of  "general  elections"  and  was  so 
intended,  and  if  so,  the  notice  under  the  general  election  law 
was  sufficient,  and  so  we  regard  it. 

It  is  further  objected  that  the  proofs  of  the  election,  returns, 
etc.,  are  insufficient;  that  they  were  only  provable  by  record 
evidence,  and  that  no  such  evidence  was  produced.  We  do 
not  think  this  objection  is  well  taken.  The  evidence  respect- 
ing the  calling  and  holding  the  election  and  the  returns  was 

o  s  o 

competent,  and  satisfactorily  shows  that  everything  was  done 
substantially  as  required  by  law. 

It  is  further  urged  that  the  bonds  were  not  executed  by  the 
"corporate  authorities,"  as  required  by  the  act  under  which 
they  were  issued.  While  the  expression,  corporate  authorities, 
does  not  ordinarily  in  its  application  to  townships  signify  the 
supervisor  and  town  clerk,  yet  we  have  no  doubt  of  its  being 
used  in  that  sense  in  the  act  in  question. 

Upon  the  whole,  we  are  of  opinion  that  the  bonds  in  ques- 
tion were  properly  issued,  and  that  they  are  binding  obliga- 
tions upon  the  township.  It  remains,  therefore,  only  to 
inquire  whether  they  were  entitled  to  be  registered  under  the 
act  of  the  16th  of  April,  1869.  If  so,  the  tax  in  question 
wTas   properly   levied  by  the  auditor;  otherwise,  it  was  not, 
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and  should  have  been  enjoined.  Before  railroad  aid  bonds 
can  be  properly  registered  under  the  above  act,  it  must  appear 
that  they  were  issued  in  pursuance  of  a  vote  of  a  majority  of 
the  legal  voters  living  in  the  municipality  issuing  them. 
When  once  registered,  the  presumption  is  they  were  rightfully 
registered,  and  the  burden  of  establishing  the  contrary  rests 
upon  the  party  affirming  it. 

It  is  well  settled  by  the  decisions  of  this  court  that  where  a 
majority  of  those  voting  at  an  election  of  the  kind  vote  in 
favor  of  subscription  or  donation,  as  the  case  may  be,  for  the 
purposes  of  registration  it  will  be  presumed  that  such  major- 
ity so  voting  is  a  majority  of  all  the  legal  voters  living  in  the 
municipality  at  the  time  of  the  election  ;  and  where,  in  such 
case,  the  authorities,  acting  upon  such  presumption,  have 
admitted  the  bonds  to  registration,  and  the  municipality  issu- 
ing them  has,  as  in  this  case,  treated  them  as  properly  registered 
by  paying  previous  taxes  levied  by  the  auditor  for  the  liquida- 
tion of  accruing  interest,  and  the  bonds  thus  registered  have 
passed  into  the  hands  of  innocent  holders,  nothing  but  the 
clearest  and  most  satisfactory  proof  will  authorize  a  court  to 
enjoin  the  collection  of  a  tax  levied  by  the  auditor  on  account 
of  such  bonds,  on  the  alleged  ground  that  the  majority  voting 
for  such  subscription  or  donation  was  not  a  majority  of  the 
legal  voters. 

In  this  case,  as  already  observed,  there  were  ninety  votes 
cast  in  favor  of  donation,  and  none  against  it.  With  a  view 
of  overcoming  the  presumption  that  the  electors  casting  these 
ninety  votes  were  a  majority  of  all  the  legal  voters  in  the 
township  at  the  time  of  the  election,  several  witnesses  were 
introduced  on  behalf  of  appellants,  who  testified  that  they  had 
carefully  gone  over  the  poll  books  of  the  general  election  of 
1868,  in  that  township,  and  that  it  appeared  from  them  that 
193  votes  were  cast  at  that  time,  and  that  in  the  opinion  of 
the  witnesses  the  population  of  the  township  had  been  on  the 
increase  ever  since.  Moreover,  that  witnesses  knew  of  a  num- 
ber of  legal  voters  in  the  township  at  the  time  of  the  election 
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in  1868  who  did  not  vote,  which,  if  added  to  the  number 
voting  would  make  two  hundred  or  over  at  that  time;  and  in 
the  opinion  of  witnesses  there  were  fully  two  hundred  legal 
voters  in  the  township  at  the  time  of  voting  upon  the  question 
of  donation  on  the  10th  of  December,  1869. 

This  is  the  substance  of  all  the  evidence  bearing  on  the 
question  ;  and  it  may  all  be  true,  and  yet  it  falls  far  short  of 
establishing  the  proposition  for  which  it  is  offered.  Unless 
the  election  at  the  time  furnishes  the  test,  how  is  it  to  be  deter- 
mined ?  Surely,  the  presumption  arising  from  the  vote  actually 
cast  can  not  be  overcome  by  mere  opinions  of  witnesses.  Nor 
does  it  necessarily  follow  because  there  were  two  hundred 
voters  in  the  township  in  1868  there  must  therefore  have  been 
that  number  in  it  in  1869. 

The  rule  laid  down  by  this  court  in  Melvin  et  al.  v.  Lisenby 
et  al.  72  111.  63,  is  conclusive  upon  this  question.  In  that 
case  the  register  for  the  election  at  which  the  subscription  was 
voted,  contained  3267  names,  which  had  been  placed  on  the 
list  as  legal  voters,  and  which  was  more  than  double  the  num- 
ber of  votes  cast  for  subscription,  nevertheless  it  was  held, 
inasmuch  as  a  majority  of  those  voting  at  the  election  had 
voted  in  favor  of  subscription,  the  presumption  arising  there- 
from could  not  be  overcome  by  the  registry  list,  and  the  regis- 
tration of  the  bonds  in  that  case  was  sustained.  In  this 
connection,  see  also  People  ex  rel.  v.  Warfield,  20  111.  159. 

It  is  also  claimed  that  the  bonds  in  question  were  never 
delivered  to  the  Bloomington  and  Ohio  River  Railroad  Com- 
pany, but  were  delivered  to  the  Chicago  and  Paducah  Rail- 
road Company.  The  facts  are  that  these  bonds,  as  voted, 
are  payable  to  the  former  company.  They  were  handed  over 
by  the  agents  of  the  township  to  P.  B.  Shumway,  who,  at  the 
time,  wTas  secretary  of  the  latter  company.  Shumway,  in  the 
receipt  executed  for  them,  professes  to  act  on  behalf  of  the 
Bloomington  and  Ohio  River  Railroad  Company  as  well  as 
his  own  company,  and  there  is  nothing  in  the  record  to  show 
he  was  not  authorized  to  do  so.      But  even  if  it  were  admitted 
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there  was  an  improper  delivery  of  them,  by  means  of  which 
they  passed  into  the  hands  of  innocent  holders,  we  are  not 
prepared  to  hold  that  the  bonds  would  be  void  in  their  hands. 
There  was  ample  authority  for  issuing  them ;  "they  were 
executed  in  the  proper  form,  and  made  payable  to  the  proper 
party,  and  there  was  nothing  pertaining  to  them  or  could 
have  been  ascertained  from  the  record  that  would  have  indi- 
cated they  had  been  delivered  to  one  not  entitled  to  receive 
them,  and  certainly,  under  such  circumstances,  it  would  be 
great  injustice  to  the  present  owners  to  hold  them  invalid. 

Upon  the  whole  we  are  of  opinion  that  the  decree  of  the 
circuit  court  is  right,  and  it  is  therefore  affirmed. 

Decree  affirmed. 

Scott,  J:  I  do  not  concur  in  this  opinion. 

Mr.  Chief  Justice  DiCKEY,  dissenting: 

I  think  a  fair  construction  of  sections  8,  9  and  10  leads  to 
the  conclusion  that  it  is  essential  to  the  authority  to  issue 
bonds  that  the  people  should  vote  upon  a  proposition,  not 
only  to  make  the  subscription  or  issue  bonds,  but  to  levy  a 
tax.  I  think  it  essential  to  the  power  that  the  submission 
to  the  voters  should,  in  some  form,  present  directly  to  the 
voters  the  question  as  to  levying  a  tax.  It  is  said  this  was 
impliedly  done  by  submitting  the  question  of  making  the 
donation  in  bonds.  This  is  not  enough.  It  seems  to  me 
to  over-ride  and  abolish  a  part  of  the  statute  or  charter  con- 
ferring the  supposed  power. 

When  stripped  of  words  not  affecting  this  question,  the 
words  of  the  charter  are  as  follows : 

"  Sec.  8.  The  several  townships  are  hereby  authorized  to 
raise  money  to  be  levied  upon  all  the  real  and  personal  prop- 
erty in  the  said  several  *  *  *  townships,  and  to  sub- 
scribe the  same  to  the  stock  of  said  corporation,  for  the 
purpose  of  aiding  in  the  construction  and  completion  of  said 
road;  and  the  said  several  townships  are  further  authorized 
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to  issue  bonds,  &c;  Provided,  that  no  subscription  shall  be 
made,  or  no  tax  shall  be  levied,  until  the  same  shall  be  voted 
for,  as  hereinafter  provided. 

"Sec.  9.  Whenever  25  voters  of  any  such  township  shall 
make  a  written  application  to  the  clerk  thereof,  requiring  an 
election  to  determine  whether  such  subscription  shall  be  made 
and  such  tax  levied,  specifying  in  such  application  the  amount, 
such  clerk  shall  file  such  application  and  give  notice  for  an 
election  to  be  held,  etc. 

"Sec.  10.  If  the  majority  at  such  election  shall  be  in 
favor  of  such  subscription  and  tax  for  the  payment  thereof,  then 
such  township  shall  levy  such  tax  and  subscribe  to  such  corpo- 
ration the  amount  thereof,  to  be  determined  or  voted  for  at  any 
such  election,  and  shall  issue  to  said  corporation  bonds  for 
such  amount,  payable  not  less  than  one  year  nor  more  than 
ten  years. 

"Sec.  19.  The  several  townships  are  empowered  to  make 
donations  and  -to  issue  bonds  for  the  same,  in  the  manner 
hereinbefore  provided,  to  said  railroad." 

These  enacting  words  contain  all  the  legislative  authority 
for  the  making  the  supposed  bonds.  As  to  donations,  we 
look  first  to  section  19,  which  provides,  that  such  townships 
"are  empowered  to  make  donations  and  to  issue  bonds  for 
the  same,  to  this  railroad  company,  in  the  manner  hereinbefore 
provided."  We  find  nothing  in  the  former  part  of  the  act  in 
relation  to  donations;  hence,  strictly  and  literally,  there  is 
no  power  (which  can  lawfully  be  exercised)  expressly  given 
to  make  donations;  for  the  words  granting  the  power 
expressly  limit  its  exercise  to  "the  manner  provided,"  and 
if  no  manner  be  provided  the  power  can  not  be  exercised. 
By  necessary  implication  we  construe  these  words  to  have 
reference  to  the  manner  of  exercising  like  powers  in  the  act 
in  relation  to  subscription  to  the  stock.  I  therefore  see  no 
propriety  in  the  suggestion  that  the  limitations  on  the  exer- 
cise of  the  power  are  less  "express"  as  to  donations  than 
they  are  as  to  subscriptions.     The   words  of  the  statute  give 
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no  sanction  to  the  suggestion,  and  it  can  not  be  supposed  that 
the  legislature  intended  that  the  safeguards  against  improvi- 
dent donations  should  be  less  than  those  provided  against  the 
making  of  improvident  subscriptions.  I  think  donations 
and  subscriptions  are  authorized  to  be  made  upon  the  same 
conditions,  and  these  conditions  are  express  as  to  both,  other- 
wise no  lawful  donation  can  be  made. 

I  agree  with  my  brethren,  that  taking  sections  8,  9  and  10 
together,  provide  only  for  subscriptions  payable  in  the  first 
instance  in  bonds,  and  to  be  ultimately  discharged  by  the 
levy  of  a  tax  for  that  purpose. 

Keeping  this  thought  in  view,  when  we  read  again  the 
statute  to  find  the  conditions  on  which  the  power  is  alone 
given,  we  find  that  the  making  the  subscription  and  the 
imposing  the  tax  are  treated,  all  through  the  act,  as  two  inde- 
pendent and  distinct  things.  Power  is  given,  upon  certain 
conditions,  in  section  8,  "to  raise  money  to  be  levied"  and 
"to  subscribe  the  same."  This  indicates  that  the  amount  to 
be  levied  must  be  fixed  before  any  subscription  shall  be 
made.  The  amount  of  the  subscription  is  limited,  in  terms, 
in  that  section,  to  "the  same," — that  is,  to  the  amount  "to 
be  levied."  In  the  limitation  upon  this  power  in  the  last 
clause  of  this  same  section  8,  the  making  of  the  subscription 
and  the  levy  of  the  tax  are  treated  as  different  things.  It  is 
there  said  no  subscription  shall  be  made,  or  no  tax  shall  be 
levied,  until  the  same  shall  be  voted  for.  Does  not  this 
expressly  require  a  vote  for  the  tax  before  it  can  be  levied? 
But  it  is  said,  by  voting  to  donate  bonds  the  tax  was  im- 
pliedly voted  for.  This  will  not  do;  for  the  act  says,  "no 
tax  shall  be  levied  until  the  same  shall  be  voted  for,  as  here- 
inafter provided."  The  language  is  not,  until  the  same  shall 
be  voted  for  directly  or  "impliedly."  We  find  nothing  in 
the  act  suggesting  an  election  or  vote  by  implication.  When 
we  look  into  section  9,  to  learn  what  is  the  mode  referred  to 
and  required  by  the  words  "  as  hereinafter  provided,"  we 
find  the  application  for  the  election  must  be  for  "an  election 
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to  determine  whether  such  subscription  shall  be  made  and 
such  tax  levied" — specifying  in  such  application  the  amount 
of  the  same.  The  words,  "  the  same,"  here  plainly  relate  to 
the  tax  to  be  levied,  as  much  as  to  the  subscription  to  be 
made.  The  question  whether  such  subscription  shall  be 
made,  and  also  the  question  whether  such  tax  shall  be  levied, 
are  both  required  to  be  submitted. 

Again,  section  10  requires  that  a  majority  shall  be  cast,  at 
such  election,  "in  favor  of  such  subscription  and  tax  for  the 
payment  thereof,"  before  authority  or  power  is  given  to  levy 
such  tax,  subscribe  the  amount  thereof  and  issue  bonds  for 
such  amount. 

Here  are  three  things  to  be  done — where  the  proper 
election  has  been  held  with  favorable  result — and  they  are 
stated  in  the  order  following:  1st,  to  "levy  such  tax;"  2nd, 
to  subscribe  "the  amount  thereof"  (that  is  the  amount  of  the 
tax;)   and  3rd,  to  "issue  bonds  for  such  amount." 

It  will  be  observed  the  statute  says  nothing  about  a  vote 
for  or  against  issuing  bonds.  The  authority  is  by  an  election 
to  determine  whether  such  subscription  shall  be  made,  and 
such  tax  levied,  as  may  have  been  stated  in  the  application  of 
25  voters,  specifying  the  amount;  and  also  it  will  be  observed 
that  the  grant  of  general  power  in  section  8,  the  mode  of 
exercising  which  is  provided  in  sections  9  and  10  is,  1st,  to 
raise  money  by  a  levy  of  a  tax,  and  then  to  subscribe  the  same. 
There  might  be  a  vote  for  taxation  and  no  vote  for  subscrip- 
tion ;  so  there  may  be  a  vote  for  subscription  and  no  vote  for 
a  tax.  No  authority  is  given  to  issue  bonds  without  a  vote 
for  both.  When  the  necessary  vote  for  taxation  and  also  for 
subscription  have  been  had  the  law  gives  power  to  issue  the 
'bonds,  but  does  not  require  a  vote  that  bonds  shall  issue. 
We  have  no  warrant  for  substituting  a  vote  that  bonds  shall 
issue, in  lieu  of  a  vote  that  a  specified  amount  of  tax  shall  be 
levied. 

It  is  clear  to  my  mind  that  it  was  intended  that  no  power 
to  charge  the  town  was  to  be  exercised  until  the  majority  of 
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the  voters  had  distinctly  voted  their  willingness  to  be  taxed 
the  necessary  amount.  The  provisions  require,  in  my  judg- 
ment, that  the  attention  of  the  voters  should  be  distinctly 
called  to  the  fact  that,  if  the  vote  was  for  the  proceeding,  a 
tax  would  be  levied,  and  that  the  amount  of  the  tax  should  be 
laid  before  them  in  the  application  for  an  election. 

This  is  no  idle  provision  of  the  statute.  The  language  is 
express  and  plain,  and,  in  my  judgment,  ought  not  to  be 
disregarded.  Men  run  in  debt  heedlessly  and  without  care- 
fully considering  how  soon  they  may  be  pressed  for  payment, 
and  without  considering  well  their  probable  means  of  pay- 
ment. The  law  required  that  the  amount  of  the  tax  neces- 
sary for  this  adventure  should  be  specified,  that  the  voter 
should  have  it  in  mind  when  he  voted  for  subscription. 
This  was  not  done;  without  it  the  whole  proceeding  was, 
in  my  judgment,  ultra  vires.  This  is  a  donation, — a  thing 
for  which  the  town  gets  nothing.  These  people  never  did 
vote  to  levy  this  tax.  The  holders  of  the  bonds  were  bound 
to  look  to  the  power,  and  they  knew  the  burden  of  proving 
the  power  rested  on  them. 


The  Town  of  Windsor 

V. 

Daniel  B.  Hallett. 

Filed  at  Springfield  November  26,  18S0. 

1.  Pleading — non  est  factum  in  assumpsit.  The  plea  of  non  est  factum,  in 
an  action  of  assumpsit  brought  upon  interest  coupons  attached  to  corporate 
bonds,  is  not  a  proper  plea,  and  there  is  no  error  in  striking  it  from  the  files. 

2.  Same — where  evidence  is  admitted  under  general  issue  no  error  in  sustaining 
demurrer  to  special  pleas.  Where  all  of  the  evidence  is  admissible  under  the 
general  issue,  that  could  have  been  presented  under  special  pleas  to  which  a 
demurrer  was  sustained,  and  such  evidence  was  so  admitted,  the  court  will 
not  consider  an  assignment  of  error  for  sustaining  the  demurrer. 
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3.  Municipal  bonds — power  of  toions  to  issue.  Under  sections  8,  9  and  10 
of  the  charter  of  the  Bloomington  and  Ohio  River  Railroad  Company,  adopted 
March  10,  1869,  power  was  conferred  on  towns  along  the  line  of  such  road  to 
vote,  under  the  notices  therein  specified,  for  and  against  the  issue  of  township 
bonds  as  a  donation  in  aid  of  the  construction  of  its  road,  and  upon  a  vote  in 
favor  of  the  same,  the  power  was  conferred  to  issue  such  bonds. 

4.  Same — of  the  notice  of  the  election.  Under  a  law  providing  for  a  vote 
whether  a  township  shall  issue  bonds  in  aid  of  a  railroad,  which  requires  the 
town  clerk,  upon  receiving  the  proper  petition,  to  "immediately  give  the  notice 
required  by  law  for  an  election,"  etc.,  it  was  held,  that  three  notices  were  all 
that  were  required  to  be  posted  of  the  time  and  place  of  the  election,  the  same 
as  of  an  annual  town  meeting,  and  not  five,  as  the  law  then  required  in  case 
of  a  special  town  meeting. 

5.  Same — who  are  corporate  authorities  of  a  town  to  issue  its  bonds  voted. 
Under  a  law  which  authorizes  the  "proper  corporate  authorities"  of  a  town- 
ship to  issue  the  bonds  of  the  town  when  so  authorized  by  a  vote  of  the  electors 
at  an  election  called  for  that  purpose,  the  supervisor  and  town  clerk  must 
be  regarded  as  the  proper  corporate  authorities  for  the  issue  and  delivery  of 
the  bonds,  it  being  but  a  ministerial  act,  though  they  are  not  such  for  the 
purpose  of  creating  the  indebtedness.  There  is  a  broad  difference  between 
the  creation  of  a  debt  and  merely  executing  the  evidence  of  it. 

Appeal  from  the  Appellate  Court  for  the  Third  District; — 
heard  in  that  court  on  error  to  the  Circuit  Court  of  Shelby 
countyj  the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Henry  &  Cook,  and  Mr.  T.  F.  Dove,  for  the 

appellant. 

Messrs.  Thornton  &  Hamlin,  and  Messrs.  Moulton, 
Chafee   &  Headen,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  record  shows  that  the  township  of  Windsor,  in  Shelby 
county,  in  this  State,  issued  its  bonds  to  the  amount  of 
$50,000  as  a  donation,  and  in  aid  of  the  construction  of  a 
railroad  passing  through  its  limits.  An  election  was  held,  in 
pursuance  of  notices  given,  on  the  7th  day  of  October,  1869, 
to  determine  whether  the  donation  should  be  made.  It  was 
held  under  authority  conferred  by  the  charter  of  the  Bloom- 
ington and  Ohio  River  Railroad  Company,  adopted  ou  the 
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10th  day  of  the  previous  March.  The  election  resulted  in 
favor  of  the  donation,  and  the  supervisor  and  town  clerk 
issued  the  bonds,  with  interest  coupons  attached  thereto, 
and  this  suit  was  brought  on  ten  of  these  over  due  coupons, 
payable  on  the  1st  day  of  January,  1878,  they  being  for  the 
sum  of  one  hundred  dollars  each. 

The  action  was  assumpsit,  and  the  declaration  contained 
a  count  on  each  coupon.  The  defendant  filed  the  general 
issue,  a  plea  of  non  est  factum,  and  five  special  pleas.  Issue 
was  joined  on  the  general  issue,  and  the  plea  of  won  est  factum, 
on  motion  of  the  plaintiff,  was  stricken  from  the  files,  and  a 
demurrer  was  sustained  to  each  of  the  special  pleas.  The 
defendant  abided  by  his  special  pleas,  and  went  to  trial  on  the 
general  issue,  and  there  was  a  finding  and  recovery  for  the 
plaintiff.  Defendant  thereupon  removed  the  case  to  the 
Appellate  Court,  where  the  judgment  of  the  circuit  court  was 
affirmed,  and  the  defendant  brings  the  case  to  this  court,  and 
assigns  various  errors. 

The  plea  of  non  est  factum  was,  for  obvious  reasons,  an 
improper  plea  in  the  case,  and  there  was  no  error  in  striking 
it  from  the  files. 

It  is  assigned  for  error  that  the  court  sustained  a  demurrer 
to  each  of  the  special  pleas.  We  deem  it  unnecessary  to 
discuss  this  assignment  of  error,  as  the  defendant,  on  the  trial 
in  the  circuit  court,  introduced  all  of  the  evidence  that  would 
have  been  admissible  had  any  of  the  special  pleas  been  found 
to  be  good.  Some  of  them,  if  not  all,  are  clearly  bad,  and,  if 
any  are  good,  no  more  evidence  would  have  been  heard  under 
them  than  was  allowed  on  the  trial  under  the  general  issue. 
The  defendant  has  therefore  suffered  no  wrong,  even  if  the 
court  erred  in  sustaining  the  demurrer.  All  the  evidence 
heard  was  admissible  under  that  issue,  and  pleading  the  facts 
rendered  it  no  more  admissible.  It  would  answer  no  bene- 
ficial purpose,  therefore,  to  discuss  this  assignment  of  error. 

We  will,  however,  proceed  to  the  consideration  of  such 
of    the    errors   assigned    as    seem    to    be    material    to    the 
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decision  of  the  case.  On  the  record  presented  from  the 
Appellate  Court,  as  it  has,  by  affirming  the  judgment,  found 
the  facts,  we  can  only  consider  questions  of  law,  the  statute 
prohibiting  us  from  the  consideration  and  settlement  of  con- 
troverted facts  in  the  case. 

In  the  circuit  court,  one  of  the  controverted  facts  was 
whether  the  road  was  completed  through  the  township,  and 
the  other  conditions  on  which  the  donation  was  voted  had 
been  complied  with  at  the  time  the  bonds  were  issued.  These 
facts  were  found  for  appellee.  It  was  also  a  controverted 
question  whether  there  was  a  proper  petition  presented  to  the 
town  clerk  to  authorize  him  to  call  an  election.  Whether 
proper  notices  had  been  posted  of  the  time  and  place  of  the 
election  ;  whether  the  election  was  held,  the  vote  duly  can- 
vassed, and  whether  a  majority  voted  for  donation,  and  the 
correct  result  announced,  were  all  controverted  questions  and 
found  for  appellee.  So  was  the  controverted  question  whether 
the  supervisor  executed  and  delivered  the  bonds.  The  con- 
troverted fact  of  whether  the  bonds  were  delivered  in  escrow — 
upon  condition,  or  absolutely — was  found  against  appellant. 

It  is  claimed  that  tne  circuit  court  erred  in  admitting  a  copy 
of  the  petition  presented  to  the  town  clerk,  copies  of  the 
notices  of  the  election,  given  and  posted  by  him,  of  the  tally 
list,  and  the  certificate  of  the  result  of  the  election  by  the 
judges  and  clerks  of  the  election,  and  of  an  affidavit  made 
by  the  town  clerk  that  he  had  posted  the  notices  for  thirty 
days  before  the  election  in  three  of  the  most  public  places  in 
the  township,  naming  them. 

It  is  insisted  that  a  proper  foundation  was  not  laid  to  admit 
secondary  evidence,  and  the  originals  should  have  been  pro- 
duced. We  think  a  sufficient  search  for  the  originals  was 
proved,  to  show  their  loss.  And  the  town  clerk  acting  at 
the  time,  and  who  gave  the  notices,  testified  that  he  had 
copied  correctly  all  of  these  papers  in  the  town  record  book; 
that  he  had  given  the  notices  of  which  they  were  the  originals. 
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The  identity  of  these  as  copies  of  the  originals  was  proved  by 
him,  and  they  were  properly  admitted  in  evidence. 

But  it  is  urged  that  the  vote,  as  taken,  did  not  authorize 
the  bonds  to  issue.  It  is  not  contested  that  this  township 
was  authorized  by  the  charter  to  vote  the  donation,  but  it  is 
contended  that  the  authority  was  not  pursued,  and  the  non- 
conformity to  the  requirements  of  the  act  giving  the  power 
was  such  as  to  render  the  bonds  void. 

In  the  case  of  Town  of  Prairie  v.  Lloyd,  ante,  p.  179,  sec- 
tions 8,  9  and  10,  of  the  company's  charter,  were  under  con- 
sideration for  construction.  After  a  careful  consideration  they 
received  a  construction.  It  therefore  becomes  unnecessary 
to  repeat  the  reasons  there  presented  for  the  conclusion  there 
reached.  It  was  there  held,  that  under  these  sections  there 
was  power  conferred  on  the  electors  of  the  town  to  vote, 
under  the  notice  given,  for  and  against  the  issue  of  such 
bonds,  and  that  when  the  vote  resulted  in  favor  of  the  propo- 
sition, the  vote  conferred,  under  these  sections,  power  to  issue 
the  bonds.  The  power  must  be  considered  as  existing.  This, 
then,  disposes  of  the  question  whether  there  was  power  to 
vote  for  the  issue  of  bonds,  and  thus  bind  the  town  for 
their  payment  when  properly  issued. 

It  is  urged  that  the  required  notice  was  not  given,  and 
hence  power  to  issue  the  bonds  was  not  conferred  by  the 
vote.  The  ninth  section  of  the  charter  requires  the  town 
clerk  to  give  "the  notice  required  by  law,"  and  he  only 
posted  three  notices,  and  as  the  law  requires  five  to  be  posted 
for  a  town  meeting,  that  this  latter  number  was  essential. 
We  can  not  yield  assent  to  this  proposition.  The  charter 
did  not  require  the  vote  to  be  taken  in  town  meeting,  but  at 
an  election  in  the  town.  The  language  is,  that  the  town 
clerk,  on  receiving  the  required  petition,  shall  "  immediately 
give  the  notice  required  by  law  for  an  election  to  be  held  by 
the  legal  voters  of  *  *  *  such  township,  at  the  usual 
place  of  holding  elections."  What  is  the  notice  required  by 
law?     The  fifty-second  section  of  the  township  organization 
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law  requires  the  town  clerk  to  give  ten  days'  notice  by  post- 
ing printed  or  written  notices  of  town  meetings  in  three  of 
the  most  public  places  in  the  township,  and  this  was  the 
requirement  when  this  election  was  held.  It  is  true,  the 
eighth  section  of  article  4  of  the  act  of  1861,  required  notices 
for  special  town  meetings  to  be  posted  in  five  of  the  most  public 
places  in  the  township.  The  law,  as  it  now  stands,  requires 
notices  to  be  posted  in  but  three  places,  for  either  general  or 
special  meetings.  AVe  are  unable  to  see  that  this  was  not  the 
notice  required  by  law.  It  was  not  for  a  town  meeting  of 
either  character,  but  was  for  an  election  to  be  conducted  as 
other  elections.  At  the  annual  meeting  an  election  is  held 
for  officers  by  opening  poll-books,  receiving  ballots,  making 
tally  lists,  and  ascertaining  and  certifying  who  is  elected. 
And  this  was  for  an  election,  not  of  officers,  but  to  determine 
the  question  submitted  to  their  votes.  The  ninth  section  of 
the  charter  requires  an  election,  and  not  a  town  meeting. 
The  latter,  in  its  proper  sense,  is  not  an  election.  It  is  a 
meeting  for  the  transaction  of  the  business  of  the  town,  the 
adoption  of  by-laws,  and  other  matters  of  that  character. 
But  at  an  annual  town  meeting  those  engaged  in  it  hold  an 
election,  conducted  like  other  elections,  for  the  town  officers, 
and  such  an  election  was,  no  doubt,  contemplated  by  the 
framers  of  the  ninth  section  ;  and  the  number  of  notices 
therefor  is  all  that  is  required  by  the  charter.  Had  it 
required  the  calling  of  a  special  town  meeting,  then  it  may 
be  five  notices  would  have  been  required,  but  it  was  an 
election  that  was  to  be  called. 

It  is  next  insisted  that  the  supervisor  and  town  clerk  do 
not  represent  the  corporate  authority  of  the  township,  and 
the  act  only  confers  the  power  on  the  "proper  corporate 
authority."  The  expression  is  indefinite  when  applied  to  an 
organized  township.  The  township  organization  law  has  not 
in  terms  declared  what  officers  shall  represent  the  corporate 
authority.  In  private  corporate  bodies  the  president  is  the 
head  of  the  corporation,  and  represents  its  authority  in  the 
14—97  III. 
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transaction  of  its  business  with  strangers  to  the  organization. 
So  the  supervisor  for  many  purposes  acts  as  the  head  or 
representative  of  the  corporation.  The  voters,  perhaps,  are 
vested  with  larger  powers  than  any  of  its  officers,  and  the 
same  is  true  of  the  board  of  directors-  of  a  private  corporation, 
and  yet   its   president   is   the   head  or  representative  officer. 

When  the  charter  was  passed  it  was  the  duty  of  the  super- 
visor, when  the  corporation  was  sued,  to  attend  to  its  defence 
and  report  to  the  next  town  meeting;  when  the  town  meeting 
directs  real  estate  to  be  conveyed,  unless  some  other  person  is 
designated  for  the  purpose,  the  conveyance  shall  be  signed  by 
the  supervisor  in  his  official  capacity,  and  attested  by  the  town 
clerk.  He  is  also  empowered  and  it  is  made  his  duty  to 
prosecute  for  penalties  and  forfeitures  to  the  town.  In  suits 
against  the  town  process  is  required  to  be  served  on  him. 
Thus  it  is  seen  that  he  is  made,  in  all  of  these,  and  it  may  be 
other  matters,  the  head  or  representative  of  the  town.  And 
above  all  he  is  the  representative  of  his  town  in  the  county 
board,  and  entrusted  with  the  interests  of  his  town  in  that 
body.  We  may,  therefore,  conclude  that  he  was  the  proper 
corporate  authority  to  issue  the  bonds,  attested  by  the  town 
clerk,  as  it  was  but  a  ministerial  act  to  evidence  the  indebt- 
edness voted  by  the  electors. 

Again,  in  empowering  townships  to  incur  indebtedness, 
and  issue  evidence  thereof,  the  General  Assembly,  in  all  of 
the  great  number  of  acts  passed  for  the  purpose,  where 
the  officers  have  been  named  to  issue  the  bonds,  have 
designated  the  supervisor  and  town  clerk,  it  is  believed,  in 
every  instance.  From  this  action  of  the  General  Assembly 
we  are  warranted  in  the  conclusion  that  they  regarded  these 
officers  as  the  proper  corporate  authority  to  perform  the 
act.  This  is  almost  as  satisfactory  as  had  they  been  speci- 
fically declared  to  be  the  "  proper  corporate  authority." 
We  must,  therefore,  hold  that  these  bonds  were  issued  by 
the  proper  officers. 
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This  question,  as  now  presented,  has  never  been  before  us 
for  determination.  And  what  has  been  said  as  to  village 
authorities  has  no  controlling  application  in  this  case.  Nor 
does  the  fact  that  it  has  been  held  that  they  are  not  the 
authorities  the  constitution  has  designated  to  incur  the  town 
indebtedness  militate  against  the  position  here  maintained. 
There  is  a  broad  difference  between  the  creation  of  a  debt 
and  merely  executing  evidence  of  the  debt.  "Whilst  the 
voters  of  a  town  can  alone  create  the  debt,  and  are  for  that 
purpose  the  town  authorities,  the  supervisor  and  town  clerk 
may  be  the  authorities  who  may  issue  the  bonds,  and  such  we 
think  is  the  fact.  In  one  or  two  cases  it  has  been  held  that 
they  are  not  the  authorities  that  the  General  Assembly  may 
authorize  to  incur  a  debt,  but  we  have  not  held,  nor  did  we 
intend  to  hold,  they  were  not  the  authorities  to  issue  town 
bonds. 

In  those  cases  it  was  said  that  persons  not  elected  or  appointed 
by  the  voters  of  the  corporation  were  not  corporate  authori- 
ties within  the  provisions  of  the  constitution.  These  officers 
were  elected  by  the  people,  and  are  corporate  authorities. 

It  is  also  urged  that,  as  this  donation  was  voted  before  the 
adoption  of  the  constitution  of  1870,  under  the  decisions  of 
this  court  the  holders  of  the  bonds  issued  thereunder  after 
that  instrument  went  into  effect,  can  not  recover  unless  they 
prove  this  election  to  have  been  held  in  conformity  to  all  of 
the  substantial  requirements  of  the  law  under  which  it  was 
held.  Conceding  this  to  be  true  in  its  broadest  scope,  still 
we  have  seen  all  of  these  requirements  were  found  by  the 
circuit  court  to  have  been  performed,  and  that  finding  has 
been  affirmed  by  the  Appellate  Court.  And  as  these  were 
contested  facts  we  are  prohibited  from  re-examining  them, 
but  must  take  them  as  true. 

On  the  entire  record,  after  a  laborious  examination,  slightly 

aided   by   an    imperfect   abstract,  we  have  found  no  error  for 

which  the  judgment  of  the  Appellate  Court  should  be  reversed, 

and  it  must  be  affirmed.  r    7  ,     ~        7 

Judgment  affirmed. 
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Dickey,  Ch.  J. :  I  can  not  concur  in  this  decision.  Where 
a  defendant  has  interposed  a  special  plea  to  which  plaintiff 
demurred,  and  the  demurrer  has  been  sustained  and  the 
defendant  abides  by  his  special  plea, — and  where,  in  the  same 
case,  under  an  issue  formed  upon  the  plea  of  non-assumpsit, 
proofs  are  heard  in  relation  to  the  same  facts  alleged  in  the 
plea,  and  that  issue  is  found  against  defendant,  I  do  not 
think  that  we  are  to  reject  the  confession  on  the  demurrer  by 
plaintiff  that  the  facts  alleged  in  the  special  plea  are  true. 
If  the  special  plea, confessed  to  be  true,  does  present  a  good 
defence  to  the  action,  defendant  is  entitled  to  judgment  in 
bar  on  that  plea,  no  matter  what  proceedings  may  be  had 
under  another  plea  in  the  same  case.  JSTor  do  I  concur  in  the 
construction  given  to  sections  8,  9  and  10  of  the  railroad 
charter.  My  views  on  that  subject  are  given  in  a  dissenting 
opinion  in  the  case  of  Town  of  Prairie  v.  Lloyd,  ante,  p.  179. 


The  Chicago,  Pekin  and  Southwestern  Railroad  Co. 

v. 
S.  W.  Raymond  et  al 

Filed  at  Springfield  November  26,  1880 — Rehearing  denied  January  Term,  1881. 

Taxation — valuation  of  capital  stock  by  Stale  Board.  The  decision  of 
this  court  in  the  case  of  Porter  v.  Rockford,  Rock  Island  and  St.  Louis  Rail- 
road Co.  76  111.  561,  and  subsequent  cases,  as  to  the  validity  of  the  rules 
adopted  by  the  State  Board  of  Equalization  for  ascertaining  the  value  of  the 
capital  stock  of  railroad  companies  for  taxation,  is  re-affirmed   and  followed. 

Appeal  from  the  Circuit  Court  of  Woodford  county. 

Mr.  J.  M.  Truitt,  and  Messrs.  Eice  &  Miller,  for  the 
appellant. 

Mr.  Jesse  J.  Phillips,  and  Mr.  Edward  Lane,  for  the 

appellees. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  a  bill  for  an  injunction,  by  the  Chicago,  Pekin  and 
Southwestern  Railroad  Company,  to  enjoin  the  collection  of 
the  tax  levied  upon  its  capital  stock  for  the  years  1873  and 
1874,  in  the  counties  of  Woodford,  LaSalle,  Livingston  and 
Tazewell,  and  also  so  much  of  the  tax  as  was  levied  upon  the 
increased  valuation  of  the  tangible  property  made  by  the  State 
Board  of  Equalization,  over  and  above  the  valuation  fixed  by 
the  schedules  returned  by  the  company. 

Upon  the  hearing,  the  circuit  court  dissolved  the  injunction 
and  dismissed  the  bill ;  and,  we  think,  properly.  The  case 
before  us  does  not  differ  in  its  circumstances  materially  from 
the  case  of  Porter  et  al.  v.  R.,  R.  I.  &  St.  L.  R.  R.  Co.  76 
111.  561.  The  bill  in  this,  as  in  that  case,  questions  the 
validity  of  the  rules  adopted  by  the  State  Board  of  Equaliza- 
tion for  ascertaining,  for  assessment  purposes,  the  value  of 
the  capital  stock  of  railroad  companies  and  other  corporations. 
This  is  the  controlling  feature  of  the  bills  in  both  cases,  and 
the  conclusion  reached  in  that  case,  sustaining  the  validity 
and  propriety  of  those  rules,  and  which  has  been  approved  in 
a  number  of  subsequent  cases,  must  be  regarded  as  conclusive 
of  the  question.  And  as  was  said  in  Hopkins  et  al.  v.  Taylor 
et  al.  87  111.  436,  upon  this  very  question,  "we  must  content 
ourselves  by  making  reference  to  previous  decisions  control- 
ling it." 

There  is  not  a  single  question  raised  upon  the  record  in  the 
present  case  which,  in  our  judgment,  is  not  fully  answered 
and  settled  by  the  Porter  case  and  the  subsequent  cases  which 
have  approvingly  followed  it.  See  The  Pacific  Hotel  Co.  v. 
Lieb  et  al.  83  111.  602  ;  Huch  et  al.  v.  Chicago  and  Alton 
Railroad  Co.  86  id.  352 ;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Sides,  88  id.  32. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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Sarah  A.  Brown  et  al. 

v. 

The  Banner  Coal  and  Coal  Oil  Company. 

Filed  at  Springfield  June  12,  18S0 — Rehearing  denied  January  Term,  1SS1. 

1.  Recording  law — quitclaim  deed  takes  precedence  of  warranty  deed,  if  first 
recorded.  A  quitclaim  deed  of  all  the  grantor's  right,  title,  claim,  etc.,  in  and 
to  land  which  is  vacant  and  unoccupied,  when  recorded,  will  take  precedence 
over  a  prior  unrecorded  warranty  deed  made  by  the  same  grantor,  and  pass 
the  title,  where  the  subsequent  purchaser  has  no  notice  of  the  prior  con- 
veyance. 

2.  Under  the  statute  in  force  since  1833,  all  deeds  conveying  lands,  or  any 
interest  therein,  take  effect  from  and  after  the  time  of  filing  them  for  record,  and 
not  before,  as  to  all  subsequent  purchasers  without  notice,  and  a  purchaser 
without  notice  by  a  deed  of  quitclaim  and  release  is  such  a  purchaser  as  is 
protected  by  the  statute,  unless  such  deed  contains  words  manifesting  an 
intention  not  to  include  lands  previously  granted,  or  words  suggestive  of  a 
former  conveyance  of  the  same  land  by  the  grantor. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county. 

This  is  an  action  of  ejectment,  brought  against  the  corpora- 
tion, to  April  term,  1873,  in  the  circuit  court  of  the  county  of 
Rock  Island,  by  the  widow  and  heirs-at-law  of  William  Brown. 
The  last  trial  of  the  issue  was  in  1878,  which  resulted  in  a 
finding  for  defendant,  and  judgment  thereon,  from  which 
plaintiff  appeals  to  this  court. 

The  land  involved  in  the  action  was  owned,  in  1844,  by 
one  Periander  Pollock.  Pollock,  being  thus  the  owner  in 
fee,  conveyed  the  land,  by  warranty  deed  of  that  date,  to 
William  Brown.  This  deed  was  not  recorded  until  October, 
1870.  Brown  died  in  1863,  and  his  title  thus  passed,  by 
operation  of  law,  into  the  plaintiffs  in  this  action. 

In  October,  1865,  Periander  Pollock  and  wife  sold  and 
conveyed,  by  quitclaim,  to  three  men,  (Brittenbauner,  Wilson 
and  Streetor,)  "all  the  right,  title,  interest,  claim  or  demand 
which  the  said  party  of  the   first   part   have  in  and  to  "  the 
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property  in  question.  This  deed  was  recorded  October  25, 
1865.  This  title  was,  in  1866,  conveyed  by  Brittenbauner, 
Wilson  and  Streetor  to  the  defendant  corporation.  Prior  to 
1865,  this  land  was  unoccupied,  and  possession  was,  in  that 
year,  taken  under  the  deed  so  recorded,  and  has  ever  since 
been  in  the  possession  of  the  defendant. 

Messrs.  Connelly  &  McNeal,  for  the  appellants. 
Mr.  John  B.  Hawley,  for  the  appellee. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

The  only  question  we  need  notice  in  this  case  is,  which  of 
the  two  deeds  made  by  Pollock  shall  prevail.  Counsel  for 
appellants  insist  with  much  force  that  the  grantee  in  such  a 
quitclaim  deed  as  that  of  Pollock,  made  in  1865,  is  not  a 
subsequent  purchaser  in  good  faith  of  the  same  thing  which 
was  conveyed  by  his  former  deed  to  Brown. 

Were  this  an  open  question  before  us,  the  suggestions  pre- 
sented in  their  argument  would  be  entitled  to  very  great  con- 
sideration ;  but  the  question  is  settled  in  this  State  by  a  line 
of  authorities,  which  constitute  a  rule  of  property,  and  ought 
not  to  be  disturbed  by  the  courts. 

In  so  far  as  relates  to  this  question,  our  recording  laws  are 
the  same  now  that  they  Avere  in  1833.  By  them,  all  deeds 
conveying  lands,  or  any  interest  in  them,  take  effect  "from 
and  after  the  time  of  filing  the  same  for  record,  and  not 
before,"  as  to  all  subsequent  purchasers  without  notice;  and  a 
purchaser  without  notice,  by  such  a  deed  of  quitclaim  and 
release,  has  always  been  held,  in  this  State,  to  be  such  a 
purchaser.  This  same  question  arose  in  McConnel  v.  Reed, 
4  Scam.  117,  and  this  court  there  held  that  "a  deed  of  release 
and  quitclaim  is  as  effectual,  for  the  purpose  of  transferring 
title  to  land,  as  a  deed  of  bargain  and  sale  ;  and  the  prior 
recording  of  such  deed  will  give  it  a  preference  over  one 
previously  executed,  but  which   was  subsequently  recorded." 
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It  is  insisted,  in  substance,  that  the  title  having  passed  from 
Pollock,  by  his  warranty  deed  to  Brown,  the  true  title  is 
excluded  from  the  description  in  the  second  deed  ;  that  the 
latter  deed  does  not  profess  to  convey  the  land,  or  the  fee 
simple  title  to  the  land,  but  merely  such  title  as  the  grantor 
had  at  that  time  ;  and,  the  grantor  having  really  no  title, 
nothing  passed  by  the  deed. 

A  different  construction  was  given  to  such  a  deed  in 
McConnel  v.  Reed,  supra,  and  in  Butterjield  v ,  Smith,  11  111. 
485.  Such  a  deed  is  distinguished  from  a  deed  using  these 
same  words,  with  an  addition,  saying,  "  intending  to  convey 
such  only  as  are  now  owned  by  said  Walker"  (the  grantor) 
"and  not  any  that  may  have  been  conveyed  to  any  one  else." 

The  doctrine,  as  stated  in  McConnel  v.  Reed,  supra,  has 
been  sustained  in  this  court  in  many  cases.  Kennedy  v. 
Northup,  15  111.  154;  Holbrooh  v.  Dickenson,  56  id.  497; 
Harpham  v.  Little,  59  id.  509  ;  and  other  cases. 

That  doctrine,  with  its  limitations,  is  stated  in  Harpham  v. 
Little,  supra,  to  be,  "that  a  prior  unrecorded  deed  containing 
the  usual  covenants  of  warranty,  will  hold  against  a  subse- 
quent quitclaim  deed  to  the  same  land,  duly  recorded,  and 
which  contains  express  limitations  against  a  previous  grant  of 
the  same  land,"  and  that  on  the  other  hand  the  prior  record  of 
a  deed  of  release  and  quitclaim  will  give  it  preference  over  a 
deed  previously  executed  conveying  the  same  land  and  subse- 
quently recorded,  " unless  the  intention  is  clearly  manifested 
not  to  include"  in  the  quitclaim  deed  the  land  mentioned  "in 
the  former  deed."  The  same  rule  is  stated  in  Morgan  v. 
Clayton,  61  111.  40,  where  it  is  said,  "a  deed  of  that  character 
(release  and  quitclaim)  will  as  effectually  pass  the  title  and 
the  covenants  running  with  the  land,  as  a  deed  of  bargain 
and  sale,  if  the  deed  itself  contains  no  words  restricting  its 
meaning" 

The  quitclaim  deed  under  which  the  defendant  claims  title 
in  the  case  at  bar,  contains  no  such  restricting  words  ;  con- 
tains no  words  manifesting  "an  intention  not   to   include  the 
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land"  mentioned   in  the  former  deed,  and  contains  no  words 

suggestive  of  a  former  conveyance  of  the  same  land  by  the 

grantor. 

The  ruling  of  the  circuit  court  was  right,  and  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed: 

Per  Curiam:  AVe  are  asked,  by  petition  for  rehearing,  to 
reconsider  the  conclusion  reached  in  this  case.  It  is  insisted  that 
the  judgment  of  the  court  in  McConnel  v.  Reed,  supra,  does 
not  sustain  our  judgment  in  this  case,  but  is  in  fact  adverse  to 
the  conclusion  here  reached;  and  this, because  a  deed  of  release 
in  that  case  was  held  to  convey  no  title  to  the  premises  there 
sought.  This  position  is  not  sustained  by  a  careful  examina- 
tion of  that  case.  The  general  proposition  was  there  made, 
that  such  deeds,  upon  their  face,  do  not  purport  to  convey 
title,  and  can  convey  only  such  title  as  the  grantor  holds 
as  against  all  others, — and  hence,  in  case  the  title  has  been 
conveyed  to  another  by  a  former  deed,  (though  unrecorded,) 
no  title  could  pass  by  the  deed  of  release.  This  proposition 
the  court,  in  that  case,  rejected,  saying: 

UA  deed  of  release  and  quitclaim  is  as  effectual  for  the 
purpose  of  transferring  title  to  land  as  a  deed  of  bargain  and 
sale;  and  the  prior  recording  of  such  deed  will  give  it.  a 
preference  over  one  previously  executed,  but  which  was  sub- 
sequently recorded.  In  this  respect,  there  is  no  distinction 
between  different  forms  of  conveyance.  As  a  general  rule, 
the  one  first  recorded  must  prevail  over  one  of  older  execu- 
tion, when  made  in  good  faith,  and  when  it  appears  to  have 
been  the  intention  of  the  parties  to  convey  again  the  same 
lands  which  had  previously  been  conveyed.  But  where  the 
terms  of  the  second  deed  do  not  necessarily  embrace  the  land 
previously  conveyed,  and,  on  the  contrary,  are  such  as  to  show 
that  it  was  not  the  intention  of  the  grantor  to  include  them, 


218        Beown  et  al.  v.  Ban.  Coal  &  Coal  Oil  Co.      [Jan. 

Additional  opinion  of  the  Court. 

the  court  will   give  it  such  construction  as  not  to  embrace 
them,"  etc. 

In  that  case,  it  appeared  that  Arnett,  being  the  owner  of 
a  certain  eighty  acre  tract  of  land,  had  laid  out  upon  it  town 
lots,  and  after  selling  and  conveying  divers  parts  thereof  to 
different  parties,  (among  which  conveyances  was  the  convey- 
ances under  which  defendant,  in  that  case,  claimed,)  made  to 
McConnel  a  deed  of  release  of  all  his  right  and  title  to  this 
eighty  acre  tract.  Under  these  circumstances,  the  court  held 
that  it  was  not  the  intention  of  the  parties  to  this  deed  to 
include  such  parts  of  the  land  as  had  before  that  been  sold 
and  conveyed  by  the  grantor,  holding  that  the  use  of  these 
words  in  a  deed  of  release,  under  those  circumstances,  did  not 
embrace  the  lot  of  defendant  within  the  description,  and  hence 
McConnel  took  no  title. 

The  court,  in  passing  upon  the  true  construction  of  this 
deed  of  release,  upon  its  face,  says  expressly,  that  "  unex- 
plained, it  would  transfer  all  and  every  part  of  the  tract  of 
land  designated,  the  title  to  which  the  grantor  had  not  pre- 
viously divested  himself  of  by  a  valid  transfer  didy  recorded." 

It  is  evident,  that  had  the  lot  of  defendant  been  specifically 
mentioned  in  the  deed  to  McConnel,  the  ruling  on  this  ques- 
tion of  description  would  have  been  in  favor  of  McConnel. 

In  the  case  at  bar,  the  land  in  dispute  is  specificallv 
described  in  the  quitclaim  deed,  and  the  release  of  "all  the 
right,  title,  interest,  claim  or  demand,"  which  Pollock  has 
"in  and  to"  the  land,  unexplained,  necessarily  implies  that 
he  professed  to  have  some  right  to  the  same,  otherwise  there 
is  nothing  for  the  release  to  operate  upon.  Not  so  in  the 
conveyance  to  McConnel.  There,  the  land  had  been  laid 
off  into  town  lots  and  parts  of  it  sold,  but  parts  not  sold; 
hence,  as  to  such  a  deed  having  something  to  operate  upon, 
which  would  fill  the  description,  without  including  the  parts 
previously  sold,  the  description  is  referred  to  such  parts  as 
were  unsold. 
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In  the  case  at  bar,  the  deed  purports  to  convey  some  right, 
and  the  whole  having  been  before  that  sold,  the  description, 
if  not  operative  upon  land  previously  sold,  has  nothing  to 
operate  upon;  hence  the  description,  to  embrace  any  thing, 
must  be  held  to  embrace  the  whole  of  the  land. 

The  land  being  within  the  description,  the  grantees  under 
this  quitclaim  deed  are  purchasers;  and  nothing  indicating 
bad  faith  or  notice  of  the  former  sale,  the  unrecorded  deed, 
as  against  them,  was  inoperative  until  recorded,  and  not 
being  recorded  until  after  the  record  of  the  deed  of  release, 
by  the  very  words  of  our  statute,  can  not  prevail. 

The  only  debatable  question  in  this  case,  in  the  absence 
of  authority,  relates  to  the  question  whether,  on  its  face,  this 
land  is  embraced  in  the  description  in  the  quitclaim  deed. 
That  question  lay  at  the  threshold  of  the  case  of  McConnel 
v.  Reed,  came  in  judgment,  and  was  there  expressly  decided. 
That  decision  has  never  been  shaken  by  any  decision  in  this 
State.  We  do  not  feel  at  liberty  to  depart  from  it,  whatever 
might  be  our  views  were  this  an  open  question. 

Neither  the  decisions  relating  to  the  right  of  recovery  of 
the  purchase  money,  by  the  purchaser  from  the  grantor  in 
such  deeds,  in  case  of  want  of  title,  nor  the  decisions  relating 
to  the  inuring  to  the  purchaser  under  such  deed,  of  title  sub- 
sequently acquired  by  the  grantor,  have  any  bearing,  as  we 
conceive,  upon  the  question  under  consideration. 

The  petition  for  rehearing  is  therefore  denied. 

Petition  denied. 
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Booker  Pickerell 

v. 

Caroline  Morss  et  ah 

Filed  at  Ottawa  November  17,  1880. 

1.  Statute  of  Frauds  —part  performance.  Where  possession  is  relied  on 
as  part  performance  of  a  contract  to  take  it  out  of  the  Statute  of  Frauds,  it 
must  affirmatively  appear  that  the  party  obtained  possession  under  the  agree- 
ment relied  on,  and  in  part  performance  of  the  same,  and  it  must  also  distinctly 
appear  that  the  improvements  were  made  under  the  contract  itself,  and  not 
otherwise.  If  the  possession  is  taken  under  one  holding  a  prior  life  estate, 
this  will  not  avail  to  take  a  verbal  contract  for  the  sale  of  the  remainder  to 
him  by  the  owner  thereof,  who  has  no  present  right  of  possession,  out  of  the 
statute. 

2.  Same — contract  avoided  by  sale  and  conveyance  to  another.  While  it  is 
true  that  no  one  but  the  parties  to  a  verbal  contract  for  the  sale  of  land 
can  repudiate  it  on  the  ground  it  was  within  the  Statute  of  Frauds,  yet 
where  the  vendor,  by  a  conveyance  of  the  property  to  another,  places  it  out 
of  his  power  to  comply  with  the  contract,  he  as  effectually  repudiates  the 
contract  as  it  is  possible  to  be  done  in  advance  of  a  suit  against  him  for  a 
specific  performance. 

3.  Possession — as  notice  of  contract  to  purchase.  When  possession  of  land 
is  taken  under  a  lease  from  the  holder  of  a  life  estate  therein,  and  not  under  a 
verbal  contract  of  sale  by  a  remainder-man,  and  the  remainder-man,  before 
the  termination  of  the  life  estate,  sells  and  conveys  his  remainder  to  another, 
the  possession  of  the  first  purchaser  will  afford  no  notice  of  his  purchase. 
His  possession  of  the  land  is  only  notice  of  how  it  was  in  fact  held,  and  not 
of  any  equitable  rights  derived  from  one  having  no  right  to  possession. 

4.  Notice — of  parol  agreement  to  sell  land.  Actual  notice  of  a  prior  parol 
agreement  to  sell  land  to  a  subsequent,  purchaser,  when  the  first  purchaser  is 
not  in  possession  under  his  contract,  amounts  to  nothing,  as  the  subsequent 
sale  and  conveyance  is  a  repudiation  of  the  prior  contract  under  the  Statute 
of  Frauds,  and  renders  the  prior  sale  void. 

5.  Mental  capacity — to  uphold  deed.  Mere  mental  weakness  will  not 
authorize  a  court  of  equity  to  set  aside  an  executed  contract,  if  such  weak- 
ness does  not  amount  to  inability  to  comprehend  the  contract,  and  is  unac- 
companied by  evidence  of  imposition  or  undue  influence. 

6.  Burden  of  proof — bill  to  avoid  deed  for  mental  incapacity:  On  bill  by 
the  conservator  of  a  party  to  set  aside  a  conveyance  of  land  made  by  such 
party  before  the  appointment  of  the  conservator,  the  burden  is  on  the  com- 
plainant to  establish  by  proof  the  allegations  in  his  bill. 
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Appeal  from  the  Circuit  Court  of  Knox  county ;  the 
Hon,  John  J.  Glenn,  Judge,  presiding. 

William  Morris,  on  the  12th  day  of  August,  1847,  con- 
veyed, by  deed,  the  remainder,  after  the  termination  of  his 
life  estate,  (which  was  expressly  reserved,)  in  certain  lands  in 
Knox  county,  to  his  children,  Canada,  Jane,  Josiah,  Hiram, 
Khoda,  Margaret  and  Mahulda.  Mahulda  died  intestate  in 
1854.  From  the  date  6f  the  deed  until  the  spring  or  summer 
of  1866,  said  William  Morris,  together  with  his  wife  and 
perhaps  a  portion  of  the  grantees,  then  constituting  a  part  of 
his  family,  continued  to  occupy  the  premises.  On  the  first 
day  of  March,  1865,  Canada  Morris  conveyed,  by  deed,  his 
interest  in  the  lands  to  Benjamin  Morss. 

On  the  8th  day  of  January,  1866,  said  William  Morris  exe- 
cuted a  lease  of  the  lands  to  H.  H.  Shelton,  for  the  yearly 
rental  of  $80. 

On  the  14th  day  of  March,  1866,  Hiram  Morris  conveyed, 
by  deed,  his  interest  in  the  property  to  Benjamin  Morss. 

On  the  23d  day  of  October,  1866,  said  Hiram  Morris,  by 
another  deed,  purported  to  convey  his  interest  in  the  property 
to  H.  H.  Shelton. 

H.  H.  Shelton  also  obtained  a  deed  of  Josiah  Morris'  inter- 
est, and,  on  the  23d  day  of  August,  1867,  he  conveyed,  by 
deed,  his  interest  in  the  property  to  William  Bolding. 
William  Bolding,  on  the  2d  day  of  April,  1870,  conveyed  his 
interest  in  the  property  to  Booker  Pickerell. 

Pickerell  also  obtained  a  deed  conveying  to  him  the  interest 
of  Rhoda  Freemont,  nee  Morris. 

On  the  12th  day  of  August,  1871,  the  said  William  Morris 
and  his  wife  conveyed  to  said  Booker  Pickerell  all  the  inter- 
est they  then  had,  or  thereafter  might  acquire  by  inherit- 
ance, in  the  land. 

On  the  22d  day  of  January,  1878,  Benjamin  Morss  con- 
veyed, by  deed  of  quitclaim,  his  interest  in  the  property  to 
his  wife,  Caroline  Morss. 
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William  Morris  having  died,  petition  for  partition  was 
filed  by  Caroline  Morss,  claiming  to  be  the  owner  of  the 
interests  of  Hiram  Morris  and  Canada  Morris  in  the  lands. 
Booker  Pickerell,  in  his  answer,  claimed  to  own  the  interest 
of  Hiram  Morris.  Subsequently,  a  conservator  having  been 
appointed  for  Canada  Morris,  he  obtained  leave  to  appear  and 
file  a  cross-bill  to  set  aside  the  deed  of  conveyance  from 
Canada  Morris  to  Benjamin  Morss,  on  the  ground  of  mental 
imbecility,  and  incapacity  to  convey. 

The  court  below,  on  the  original  petition,  decreed  Caroline 
Morss  was  entitled  to  the  interest  of  Hiram  Morris;  but,  on 
the  cross-bill,  the  decree  was  in  accordance  with  the  prayer 
thereof,  setting  aside  the  deed  of  conveyance  from  Canada 
to  Benjamin  Morss. 

The  record  is  brought  here  by  the  appeal  of  Booker 
Pickerell,  who  assigns  for  error  the  decree  on  the  original 
petition,  and  Caroline  Morss  assigns  for  cross-error  the 
decree  on  the  cross-bill. 

Messrs.  Williams  &  Lawrence,  and  Mr.  L.  Douglass, 
for  the  appellant : 

The  possession  of  Shelton  was  notice  to  subsequent  pur- 
chasers of  whatever  title  he  had,  legal  or  equitable.  Rupert 
et  at  v.  Mark,  15  111.  540;  Brown  v.  Welch,  18  111.  346; 
Bone  v.  Childs,  10  Pet,  211. 

The  payment  of  the  purchase  money  and  taking  possession 
of  the  land  bought  by  Shelton  took  the  case  out  of  the  Statute 
of  Frauds.  Fitzsimmons  v.  Allen,  39  111.  440;  Temple  v. 
Johnson,  71  id.  13. 

It  is  no  answer  to  say  because  of  the  life  estate  he  could 
not  take  possession,  when  the  proof  is  he  did,  and  then  Jan. 
8,  1866,  united  the  life  estate.  Shelton  took  all  the  posses- 
sion possible  under  the  circumstances. 

Mr.  F.  S.  Murphy,  for  the  appellees  : 
The  possession  of  Shelton  was  taken  under  a  lease   of  the 
tenant   for   life,  and   his   improvements  being    only  what  a 
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prudent  tenant  would  make,  are  also  referable  to  his  claim  as  a 
tenant.  He  could  not  hold  possession  adversely  without  first 
surrendering  the  possession  to  his  landlord.  Figg  v.  Cook, 
4  Gilm.  351  ;  Lowe  v.  Emerson,  48  111.  163 ;  Zellls,  Lessee  v. 
Eehert,  4  How.  295. 

To  take  a  parol  purchase  of  land  out  of  the  Statute  of 
Frauds,  it  is  not  sufficient  that  the  party  was  previously  in 
possession  under  a  lease  or  in  any  other  manner,  but  it  must 
affirmatively  appear  he  got  possession  under  the  agreement 
relied  on  and  in  part  performance  of  the  same,  and  it  must 
appear  that  the  improvements  were  made  under  the  contract. 
Fleming  v.  Carter,  70  111.  286  ;  Fitzsimmons  v.  Allen  et  at, 
39  id.  440  ;  Temple  v.  Johnson,  71  id.  13  ;  Story's  Eq.  sec.  764; 
Wood  et  al.  v.  Thornly  et  al.  58  111.  464. 

There  could  be  no  merger  of  the  life  estate,  as  Shelton  did 
not  own  it,  but  was  a  mere  tenant  of  it. 

Persons  have  the  capacity  to  contract,  and  the  exception  is 
their  want  of  capacity.  This  exception,  therefore,  must  be 
made  out,  and  a  capacity  and  competency  will  be  held,  not 
only  when  there  is  no  evidence  and  no  rule  against  it,  but 
when  the  evidence  or  the  rule  leaves  it  in  doubt.  2  Parsons 
on  Contracts,  573  ;  McCarty  v.  Kernan,  86  111.  291. 

This  court  is  very  reluctant  to  set  aside  a  deed  on  the 
ground  of  incompetency  and  fraud,  and  will  not  do  so  unless 
the  evidence  is  very  positive  and  clear.  Baldwin  v.  Dunion 
et  al.  40  111.  189  ;  Lindsey  et  al.  v.  Lindsey,  50  id.  79  ;  Searle 
v.  Galbraith,  73  id.  269;  Sheldon  v.  Flarding,  44  id.  60. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  deed  of  Hiram  Morris  to  Benjamin  Morss  is  conceded 
to  be  prior  in  date  of  execution  and  of  record  to  the  deed  of 
Hiram  Morris  to  H.  H.  Shelton,  but  it  is  claimed  that  there 
was  a  contract  between  Hiram  and  Shelton  prior  to  the  exe- 
cution of  the  deed  to  Morss,  whereby  Hiram  sold  and  agreed 
to   convey  to   Shelton,   and   that  pursuant  thereto,  Shelton 
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paid  Hiram  the  price  agreed  to  be  paid,  and  took  possession 
of  the  land,  and  made  valuable  improvements  thereon. 

The  evidence  is  conflicting  as  to  the  time  when  Sheltondid 
the  acts  claimed  as  a  taking  of  possession,  and  Ave  strongly 
incline  to  the  opinion  that  the  fair  preponderance  is,  that  it 
was  not  until  the  spring  of  1866,  after  Shelton  had  obtained 
the  lease  of  the  land  from  William  Morris. 

William  Morris  was  in  the  actual  possession  of  the  property 
prior  to  that  time,  and  since  it  is  not  pretended  that  Shelton 
ever  made  any  entry  upon  the  land  in  hostility  to  that  posses- 
sion, his  entry  must  have  been  subordinate  thereto.  He  says: 
"I  held  possession  of  the  land  by  the  purchase  of  Hiram  and 
Josiah's  interest,  and  by  the  promise  of  the  three  heirs  that 
they  would  sell  to  me  their  interest,  and  by  a  written  contract 
with  the  old  man  Morris  that  I  would  pay  him  $80  a  year  for 
his  interest  in  all  the  land,  except  five  acres  in  the  south-west 
corner," — which  was  fenced  off  to  him. 

It  is  quite  clear  that  he  did  not,  in  this  answer,  distinguish 
between  the  legal  interests  in  the  land  and  the  rightto  imme- 
diate possession.  William  Morris,  until  the  termination  of 
his  life  estate,  was  entitled  to  the  sole  possession  of  the  land. 
The  right  to  possession  did  not  rest  in  his  grantees  until  his 
prior  life  estate  terminated,  and  all  they  could,  in  this  regard, 
convey  to  Shelton  was,  hence,  the  right  to  enter  upon  the 
lands  after  the  termination  of  the  life  estate  of  William  Morris. 
Since,  therefore,  it  is  not  pretended  that  William  Morris'  life 
estate  was  terminated  until  long  after  the  execution  of  the 
deed  by  Hiram  to  Benjamin  Morss,  it  is  impossible  that 
Shelton  could  have  acquired  a  lawful  right  to  possession  by 
virtue  of  any  contract  he  may  have  had  with  Hiram. 

We  have  often  held,  following  the  well  settled  common  law 
rale,  that  where  possession  is  relied  on  as  part  performance 
of  a  contract  to  take  it  out  of  the  Statute  of  Frauds,  it  must 
affirmatively  appear  that  the  party  got  possession  under  the 
agreement  relied  on,  and  in  part  performance  of  the  same  ; 
and  it  must  also  distinctly  appear  that  the  improvements  were 
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made  under  the  contract  itself,  and  not  otherwise.  Wood 
et  al.  v.Thornlyet  al.  bS  111.  464;  Worth  v.  Worth  et  al.  84  id.  442; 
Padfield  v.  Pad  field,  92  id.  198.  So,  also,  the  entry  of  the 
purchaser  must  be  with  the  knowledge  of  the  vendor. 
Browne  on  Frauds,  §  483. 

We  must  hold  the  possession  of  Shelton  was  not  under  and 
in  part  performance  of  the  agreement  with  Hiram,  but  under 
and  pursuant  to  the  lease  from  William  Morris;  or,  at  all 
events,  under  and  in  subordination  to  his  prior  right  of  pos- 
session. It  was  not  intended,  and  could  not  have  been,  in  his 
contract  with  Hiram,  that  he  was  to  have  immediate  posses- 
sion ;  and  he  did  not  enter  into  possession  with  Hiram's 
knowledge.  The  contract  was  within  the  condemnation  of 
the  Statute  of  Frauds. 

But  it  is  contended  on  behalf  of  the  appellant  that  Ben- 
jamin Morss  had  notice  of  the  prior  contract  of  Shelton 
with  Hiram,  and  therefore  took  his  deed  subordinate  to  the 
prior  right  of  Shelton  under  his  contract.  This  notice  is 
claimed  to  be  proved  by  evidence  of  possession  of  the  prop- 
erty, and  by  actual  communication  of  the  fact  of  the  contract. 

So  far  as  Shelton's  possession  was  concerned,  we  have  just 
seen  that  it  could  not  have  been  under  and  in  pursuance  of 
his  contract  with  Hiram,  and  must  have  been  under  some 
agreement  or  arrangement  with  William  Morris.  It  was 
only  notice  of  how  it  was,  in  fact,  held,  and  being,  in  fact, 
held  under  William  Morris,  was  no  notice  of  a  contract  with 
Hiram  which  did  not  contemplate  a  present  possession. 

The  proof  of  actual  notice  rests  in  some  doubt,  by  reason 
of  the  unsatisfactory  and  contradictory  character  of  the  evi- 
dence. But  concede  that  it  is  unquestionable  and  ample — 
what  does  it  amount  to?  Simply  that  Hiram  had  a  parol 
contract,  voidable  under  the  Statute  of  Frauds,  with  Shelton, 
for  the  conveyance  to  him  of  his  interest  in  this  land.  Hiram 
could  not  be  made  to  execute  this  contract,  and  Shelton  also 
might  refuse  to  perform  it  if  he  chose.  No  act  of  refusal  to 
perform  and  signifying  an  intention  to  rely  on  the  statute, 
15—97  III. 
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in  case  specific  performance  should  be  insisted  on  by  Shelton, 
could  be  more  significant  than  the  sale  and  conveyance  of 
this  interest  to  Benjamin  Morss.  Hiram  might  lawfully 
refuse  to  perform  the  contract,  and  lawfully  sell  and  convey 
to  another  party.  So,  the  notice  of  the  contract  could  amount 
to  nothing. 

By  selling  and  conveying  to  Benjamin  Morss,  Morss  was 
invested,  confessedly,  with  the  prior  legal  title,  and  there  can 
be  no  superior  equity  in  favor  of  Shelton,  because  he  can 
make  no  claim  to  any  equitable  contract  prior  to  the  execution 
of  the  deed  to  Morss.  His  mere  moral  claim  on  Hiram  was 
not  enforceable  in  equity.  True,  no  one  but  Hiram  could 
repudiate  the  contract  on  the  ground  that  it  was  in  violation 
of  the  statute,  but  he  might  do  so,  and  when,  by  a  conveyance 
of  the  property  to  another,  he  placed  it  out  of  his  power  to 
comply  with  the  contract,  he  as  effectually  repudiated  the 
contract  as  it  was  possible  for  him  to  do  in  advance  of  a  suit 
against  him  for  specific  performance. 

We  perceive  no  error  in  the  decree  on  the  original  petition, 
and  it  is,  therefore,  affirmed. 

We  are  not  so  well  satisfied  with  the  decree  on  the  cross- 
bill. 

That  Canada  Morris  had  a  very  low  grade  of  intellect,  is 
quite  clear  from  the  evidence.  But  mere  mental  weakness 
will  not  authorize  a  court  of  equity  to  set  aside  an  executed 
contract,  if  such  weakness  does  not  amount  to  inability  to 
comprehend  the  contract,  and  is  unaccompanied  by  evidence 
of  imposition  or  undue  influence.  Willemin  v.  Dunn  et  ah 
93  111.  516;  Miller  v.  Craig,  36  id.  109;  Lindsey  et  al.  v. 
Lindsey,  50  id.  79;    Uhlich  v.  Mnhllce  et  al.  61  id.  499. 

Quite  a  number  of  witnesses  give  it  as  their  opinion  that 
he  had  not  sufficient  intellect  to  comprehend  the  contract,  but 
an  equal  or  greater  number  of  witnesses,  with  equal  facilities 
for  observation,  and  apparently  of  equal  intelligence,  and 
having  less  interest  than   most  of  the   others   to   bias   their 
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judgment,  give  it  as  their  opinion  that  he  had  sufficient  intel- 
lect to  comprehend  the  contract. 

There  are  several  undisputed  facts  which  strongly  corrobo- 
rate these  last  witnesses  and  clearly  give  the  preponderance 
to  their  view.  Although  Canada  appears  here  by  his  con- 
servator, this  conservator  was  appointed  solely  with  reference 
to  the  litigation  involved  in  the  cross-bill.  For  some  time 
after  the  execution  of  the  deed  in  question,  no  relative  or 
friend  thought  it  necessary  to  have  a  conservator  appointed. 
And,  since  the  appointment  of  one,  it  is  admitted  no  control 
is  taken  of  Canada's  movements  or  his  affairs,  other  than  so 
far  as  affects  this  suit.  It  is  not  claimed  that  his  mind  was 
less  vigorous  and  clear  when  this  deed  was  executed  than  at 
other  times.  Canada  married  a  wife  and  has  one  or  more 
children,  and  has  provided  and  cared  for  his  family,  so  far  as 
this  record  shows,  unaided.  He  has  made  such  a  living  as 
most  humble  and  poor  heads  of  families  usually  do.  As  a 
day  laborer,  he  has  earned  reasonable  wTages  and  devoted 
them,  so  far  as  the  record  discloses,  with  as  much  wisdom  as 
could  the  wisest  have  done.  Those  desiring  such  labor  as  he 
can  perform,  and  merchants,  grocers  and  other  tradesmen, 
seem  never  to  have  hesitated  in  trading  with  him,  on  account 
of  imbecility.  The  instances  specified  of  his  exhibitions  of 
weakness,  none  show  wastefulness  or  inability  to  appreciate 
the  uses  and  value  of  property, — but  they,  for  the  most  part, 
show  only  a  foolish  vanity  and  a  ridiculous  eccentricity. 

There  is  no  pretense  that  Morss  had  any  peculiar  influence 
or  control  over  Canada; — and  Canada's  reasons  for  desiring 
to  sell  his  interest  were  of  his  own  suggestion,  and  such  as 
might  have  influenced  any  man  in  his  situation  in  life. 
Other  heirs  seem  to  have  sold  their  interest — or  at  least  one 
other  heir  did  so — for  a  price  not  greater  than  that  he 
received, — and,  in  view  of  the  small  and  contingent  nature  of 
the  interest,  and  the  fact  that  both  he  and  Morss  labored 
under  the  belief  that  a  suit  that  was  threatened  to  divest  the 
grantees  of  William  Morris  of  their  title,  would  have  to  be 
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defended,  the  price  paid  is  shown  to  have  been  reasonable. 
It  is  not  pretended  that  Morss  was  responsible  for  creating 
the  rumor  of  the  threatened  suit,  nor  that  he  did  not,  in  good 
faith,  place  as  much  reliance  on  it  as  did  Canada. 

The  burden  was  on  the  conservator  and  complainant  in  the 
cross-bill,  to  establish  by  proof  the  allegations  therein.  This, 
in  our  opinion,  he  has  failed  to  do. 

The  decree  on  the  cross-bill  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  instructions  to  that  court 
to  enter  a  decree  dismissing  the  cross-bill.  The  costs  will 
all  be  taxed  against  the  appellant. 

Affirmed  as  to  original  petition  ;  reversed  as  to  cross-bill. 
Decree  reversed  in  part  and  affirmed  in  part. 


The  Town  of  Douglas 

v. 

The  Niantic  Savings  Bank  et  ah 


Filed  at  Springfield  January  28,  1881. 


1.  Municipal  bonds — power  to  make  a  donation  to  railroad  company.  Where 
the  charter  of  a  railroad  company,  passed  in  1869,  authorized  the  raising  by 
towns  of  money  by  tax,  and  the  subscription  of  the  same  to  the  capital  stock 
of  the  corporation,  and  the  issuing  of  bonds  in  payment  of  the  same,  upon 
an  affirmative  vote  authorizing  the  same,  and  a  subsequent  section  of  the 
charter  provided  that  donations  might  be  made  and  bonds  issued  in  the  man- 
ner "hereinbefore  provided,"  it  was  held,  that  the  preceding  sections,  provid- 
ing for  an  election,  etc.,  as  to  subscriptions,  were  referred  to  and  adopted  as 
the  proper  mode  for  making  a  donation,  and  that  the  statute  was  to  be 
regarded  as  meaning  the  same  thing  as  if  the  power  to  make  donations  had 
been  inserted  in  the  preceding  sections  relating  to  subscriptions. 

2.  .  Same — corporate  authorities  of  toivns  to  make  donations  and  issue  bonds. 
While  the  supervisor  and  town  clerk  of  a  town  are  not  the  proper  corporate 
authorities  of  the  town  to  determine  whether  such  town  shall  assume  a  lia- 
bility by  subscription  or  donation  to  a  railroad  company,  or  to  levy  taxes  to 
pay  the  bonds  issued,  or  interest  thereon,  yet  they  are  the  proper  functiona- 
ries, after  such  a  liability  has  been  voted  by  the  electors,    to  make  the  sub- 
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scription  or  donation,  and  to  issue  the  bonds  of  the  town  in  payment  and 
discharge  thereof.  In  such  case  the  supervisor  is  a  very  appropriate  officer, 
or  "proper  corporate  authority"  to  sign  and  seal,  in  behalf  of  his  town, 
bonds  for  the  payment  of  the  subscription  or  donation. 

3.  Same — not  void  for  irregularity  when  in  the  hands  of  innocent  holders. 
Objections  which  relate  only  to  the  regularity  in  the  making  and  issue 
of  municipal  bonds  in  aid  of  a  railroad  company,  and  not  to  the  power 
to  issue  the  same,  can  not  prevail  against  bona  fide  holders. 

Appeal  from  the  Appellate  Court  for  the  Third  District: 
heard  on  appeal  from  the  Circuit  Court  of  Effingham  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appel- 
lant. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellees. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  filed  in  the  circuit  court  of  Effingham 
county  against  the  holders  of  certain  railroad  bonds,  issued 
in  the  name  of  the  town  of  Douglas,  and  against  the  county 
collector  of  that  county,  and  other  officers,  to  enjoin  the  col- 
lection of  a  tax,  which  was  in  process  of  collection,  for  pay- 
ing such  bonds.  Complainants  insisted  that  the  bonds  were 
issued  without  authority  of  law,  and  were  not  binding  upon 
the  town.  The  circuit  court,  on  hearing,  granted  the  relief 
sought,  and  enjoined  the  collection  of  the  tax.  From  that 
decree  the  defendants  appealed  to  the  Appellate  Court  for  the 
Third  District.  There  this  decree  was  reversed,  and  the 
bonds  held  valid.  From  the  judgment  of  that  court  the  town 
of  Douglas  appealed  to  this  court. 

The  bonds  were  voted  as  a  donation  to  aid  in  the  construc- 
tion of  the  Bloomington  and  Ohio  River  Railroad,  and  pur- 
port to  have  been  issued  by  the  town  of  Douglas,  by  "  virtue 
of  a  vote  of  the  majority  of  the  voters  of  the  said  town  of 
Douglas,  on  the  24th  day  of  November,  1869,  which  election 
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was  authorized  by,  and  was  conducted  according  to,  the  pro- 
visions of  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  approved  March  10,  1869,  entitled  '  An  act  to  incor- 
porate the  Bloomington  and  Ohio  River  Railroad  Company'." 

It  is  insisted  by  counsel  of  appellant  in  this  court,  that  the 
act  mentioned  as  authority  for  the  issue  of  these  bonds  fails 
to  confer  such  authority.  The  only  section  of  the  act  relating 
expressly  to  donations  is  the  nineteenth,  which  provides  that 
towns  (situated  as  the  town  of  Douglas  is  shown  to  be)  "  are 
hereby  empowered  to  make  donations  and  to  issue  bonds  for 
the  same,  in  the  manner  hereinbefore  provided,  to  said  rail- 
road, for  the  construction  and  completion  of  the  same." 

On  examination  of  the  sections  of  the  act  preceding  this 
section,  no  provisions  are  found  which,  on  their  face,  relate 
to  the  taking  of  a  vote  in  such  a  town  on  the  question  of 
making  donations;  and,  in  view  of  the  constitutional  pro- 
hibition, (that  no  such  donation  can  be  lawfully  made,  with- 
out a  vote  of  the  people  of  the  town  in  its  favor,  taken  in 
pursuance  of  some  statute  providing  for  an  election  on  that 
subject,)  counsel  insist  the  want  of  statutory  provision  for 
such  a  vote  is  fatal  to  the  validity  of  the  bonds. 

Counsel  insist  that  the  words,  "in  the  manner  hereinbe- 
fore provided,"  found  in  section  19,  have  relation  only  to  the 
manner  of  issuing  the  bonds,  and  that  these  words  have  no 
relation  to  the  mode  of  holding  an  election  as  to  whether  a 
donation  shall  be  made  or  not. 

Section  8  authorized  the  raising,  by  towns,  of  money  by  a 
tax,  and  the  subscription  of  the  same  to  the  capital  stock  of 
the  corporation,  and  for  the  issuing  of  bonds  in  payment  of 
such  subscription  to  the  stock,  with  a  proviso  that  no  sub- 
scription should  be  made,  and  no  tax  should  be  levied,  until 
the  same  should  have  been  voted  for,  "as  hereinafter  pro- 
vided." 

Section  9  provided  the  mode  of  holding  an  election  and 
determining  whether  a  tax  and  subscription  to  the  stock 
should  be  made,  and  the  mode  of  fixing  the  amount  of  sub- 
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scription;  and  section  10  provided,  that  where  such  an 
election  results  favorably  to  the  subscription  and  tax,  the 
tax  should  be  levied  and  the  subscription  made,  and  the  bonds 
issued  in  payment  thereof,  in  a  given  mode. 

In  our  judgment,  when  section  19  provided  that  donations 
might  be  made,  and  bonds  issued,  in  the  manner  "  hereinbe- 
fore provided, "  reference  is  had  to  the  mode  provided  in  the 
preceding  sections  for  a  lawful  subscription  to  the  stock  of 
the  corporation,  and  for  the  issue  of  bonds  for  the  payment 
of  such  subscription.  We  therefore  find,  in  these  preceding 
sections,  the  authority  given,  in  substance,  by  law,  for  the 
necessary  election  required  as  a  condition  precedent  to  the 
lawful  issue  of  the  bonds  now  under  consideration. 

We  regard  the  statute  as  meaning:  the  same  thing  as  if  the 
power  to  make  donations  had  been  inserted  in  the  preceding 
sections,  and  as  if  all  provisions  applicable  to  the  issue  of 
bonds  in  payment  of  stock  subscriptions,  had,  in  terms,  been 
made  applicable  to  the  form  and  necessary  foundation  of  issu- 
ing bonds  in  payment  of  donations. 

As  to  donations,  therefore,  the  statute,  in  section  8  (by 
reason  of  that  contained  in  section  19)  must  be  taken  as  pro- 
viding that  such  towns  "are  hereby  authorized  to  raise  money 
by  a  tax  to  be  levied  upon  all  the  real  and  personal  property" 
in  said  towns,  "and  to  make  donations  thereof  to  said  rail- 
road for  the  purpose  of  aiding  in  the  construction  and  com- 
pletion of  said  road  ;"  and  such  towns  "  are  further  authorized 
to  issue  bonds  therefor,"  #  *  #  <<  provided  that  no 
donation  shall  be  made,  or  no  tax  levied,  until  the  same  shall 
be  voted  for  as  hereinafter  provided."  And  section  9  must 
be  taken  (by  reason  of  section  19)  as  providing,  that  "  when- 
ever twenty-five  voters  of"  any  such  town  "  shall  make  a 
written  application  to  the  clerk  thereof,  requiring  an  election 
by  the  legal  voters  of  such"  *  *  *  town,  "to  determine 
whether  such  donation  shall  be  made  and  such  tax  levied — 
specifying  in  such  application  the  amount — such  clerk  shall 
file  such  application  in  his  office,  and  immediately  give  the 
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notice,  as  required  by  law,  for  an  election  to  be  held"  *  * 
"  such  notice  to  be  given  at  least  thirty  days  prior  to  the  day 
of  holding  such  election,  and  said  elections  shall  be  held  and 
conducted     *     *     *     as  in  case  of  annual  elections." 

And  the  10th  section  (by  reason  of  section  19)  must  be 
taken  as  providing,  that  "if  a  majority  of  the  voters  voting 
at  such  election  shall  be  in  favor  of  such  donation,  and  tax 
for  the  payment  thereof,  then  such"  *  *  *  "town"  * 
*  *  "by  its  proper  corporate  authorities,  shall  levy  such 
tax,  and  donate  to  such  corporation  the  amount  thereof  to  be 
determined  or  voted  for  at  such  election,  and  shall  issue  to 
said  corporation  bonds  for  such  amount." 

And  section  11  (by  operation  of  section  19)  must  be  taken 
as  providing,  that  if  any  such  town  "  shall  subscribe  a  dona- 
tion under  the  provisions  of  this  act,  and  shall  issue  their 
bonds,  said  bonds  shall  be  in  full  payment  of  their  said  sub- 
scription" (or  donation). 

In  this  view  of  the  meaning  of  this  statute,  we  think, 
under  our  constitution,  full  power  was  conferred  upon  town- 
ships to  make  valid  donations,  and  to  issue  valid  bonds 
therefor  to  this  railroad  company. 

Has  this  been  done  in  the  case  at  bar?  These  bonds  are 
executed  by  the  supervisor  and  town  clerk  of  the  town.  It 
is  insisted  that  the  supervisor  of  the  town  is  not  the  "  town 
authority,"  and  has  no  power,  as  such,  to  levy  a  tax,  sub- 
scribe or  donate  the  same,  or  make  bonds  in  behalf  of  the 
town;  and  attention  is  called  to  the  language  of  the  statute, 
which,  it  is  said,  designates,  as  the  actors  for  the  town,  in 
levying  the  tax,  making  the  subscription  and  issuing  the 
bonds,  the  same  persons, — that  is,  "the  proper  corporate 
authorities  "  thereof. 

We  conceive  that  by  the  use  of  the  phrase,  "by  its  proper 
corporate  authority,"  in  section  10,  the  legislature  did  not 
intend  to  say  that  the  same  officials  should  levy  the  tax, 
make  the  subscription  and  issue  the  bonds.  Each  of  these 
acts  was  to  be  done   by  the  town  or  township.     And  each 
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such  act  of  the  town  was  to  be  done  by  some  functionary  of 
the  town,  proper  or  appropriate  to  the  doing  of  that  particu- 
lar act,  and  it  might  well  be  that  the  "  corporate  authority," 
or  functionary  of  the  town,  which  would  be  proper  or  appro- 
priate to  do  one  of  these  acts,  might  not  be  the  same  "corpo- 
rate authority"  or  functionary  proper  or  appropriate  for  the 
doing  of  some  other  of  these  acts.  The  supervisor  of  the 
town  is  not  the  appropriate  officer  to  determine,  in  behalf  of 
the  town,  whether  a  given  liability  should  be  assumed  by  the 
town,  and  a  tax  levied  to  discharge  the  same,  because  that 
requires  the  action  of  the  voters  of  the  town  in  town  meet- 
ing; nor  is  he  an  appropriate  officer  to  levy  a  tax  thus 
directed  to  be  levied,  for  that  must  be  done  by  other  officials; 
but  he  may  be  and  is  a  very  appropriate  officer  to  perform  the 
duty  of  subscribing  to  the  stock  of  a  corporation  when  such 
subscription  has  been  directed  by  a  vote  in  town  meeting; 
and  a  very  appropriate  officer  or  "proper  corporate  authority" 
to  sign  and  seal,  in  behalf  of  the  town,  bonds  for  the  payment 
of  a  subscription  or  donation,  already  directed  by  the  vote 
of  the  town  meeting.  It  was  so  held  in  Town  of  Windsor  v. 
Hallett,  ante  p.  204,  and  the  Town  of  Prairie  et  al.  v.  Lloyd 
et  al.,  ante  p.  179. 

This  objection,  and  all  objections  presented,  other  than  the 
first  objection,  supra,  (of  an  alleged  want  of  statutory  author- 
ity for  the  making  of  the  donation  by  the  town),  relate  to  the 
regularity  in  the  making  of  the  bonds,  rather  than  to  the 
power.  Such  objections  can  not  prevail  against  bona  fide 
holders. 

The  judgment  of  the  Appellate  Court  in  this  case  is,  there- 
fore, affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  Matthew  N.  Escott 

v. 

John  Hoffman. 

Filed  at  Springfield  January  28,  1881. 

1.  Writ — construed  as  to  date.  In  issuing  a  capias  ad  respondendum  in 
1880  the  clerk  used  a  printed  blank  in  use  prior  to  that  year,  in  which  the 
figures  187 —  were  printed.  When  the  clerk  filled  up  the  blank  he  drew  his 
pen  over  the  figure  7  and  added  the  two  figures  80,  leaving,  however,  the  figure 
7  still  legible:  Held,  that  the  writ  was  to  be  regarded  as  dated  in  1880  and 
not  in  18780,  and,  therefore,  was  not  void. 

2.  Bail — statute  construed.  The  words  capias  ad  satisfaciendum,  in  section  5 
of  the  chapter  relating  to  judgments,  decrees  and  executions,  which  provides 
that  no  execution  shall  issue  against  the  body  except  in  certain  cases,  or 
unless  the  defendant  shall  have  been  held  to  bail  upon  a  writ  of  capias  ad 
satisfaciendum,  as  provided  by  law,  etc.,  are  construed  to  mean  capias  ad 
respondendum,  that  being  the  evident  intention  of  the  legislature. 

3.  Construction  of  statutes — disregarding  the  letter  of  the  statute.  Statutes 
must  be  interpreted  according  to  the  intent  and  meaning,  and  not  always 
according  to  the  letter.  A  thing  within  the  intention  is  within  the  statute, 
though  not  within  the  letter;  and  a  thing  within  the  letter  is  not  within  the 
statute  unless  within  the  intention.  It  is  sufficient  to  warrant  a  departure 
from  the  words  of  a  statute,  that  to  follow  them  would  lead  to  an  absurd  con- 
sequence. 

This  was  an  application  in  this  court,  by  Matthew  N. 
Escott,  for  a  discharge  on  writ  of  habeas  corpus  against  John 
Hoffman,  sheriff  of  Cook  county. 

Mr.  Benjamin  F.  Swafford,  for  the  petitioner. 

Messrs.  Isham  &  Lincoln,  for  the  respondent. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  writ  of  habeas  corpus,  brought  by 
Matthew  N.  Escott,  who  was  imprisoned  by  John  Hoffman, 
sheriff1  of  Cook  county,  by  virtue  of  a  writ  of  capias  ad 
satisfaciendum  issued    out  of  the   Superior    Court    of  Cook 
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county.  It  is  contended  that  the  writ  of  capias  ad  responden- 
dum, upon  which  the  petitioner  was  in  the  first  instance 
arrested,  is  void,  for  the  reason  that  the  writ  was  dated  April 
10th,  "18780,"  and,  being  void,  all  subsequent  proceedings 
in  the  case  must  fall  with  the  void  writ.  Upon  an  inspec- 
tion of  the  original  writ,  on  the  hearing,  we  do  not  regard  the 
point  well  taken.  The  blank  used  by  the  clerk  in  issuing 
the  writ  was  one  which  had  been  printed  for  use  prior  to 
1880,  and,  therefore,  the  three  figures  "187"  were  printed 
therein,  and  when  the  clerk  filled  up  the  blank  he  drew  his 
pen  over  the  figure  "7"  and  added  the  two  figures  "  80,"  leav- 
ing, however,  the  figure  7  still  visible;  but  it  is  so  apparent 
that  the  figure  7  was  erased  by  the  clerk  that  we  can  not  hold 
that  the  writ  was  dated  April  10th,  18780,  but,  on  the  other 
hand,  the  writ  shows  plain  enough  that  it  was  dated  April 
10th,  1880. 

The  judgment  upon  which  the  capias  issued  in  this  case 
was  rendered  in  an  action  of  assumpsit,  recovered  under  a 
declaration  containing  only  the  common  counts.  No  affida- 
vit was  filed  upon  which  to  base  a  capias  after  the  judgment 
was  rendered,  but  the  capias  ad  satisfaciendum,  upon  which 
the  petitioner  was  held  after  the  judgment  was  recovered,  was 
issued  under  and  by  virtue  of  section  5,  chapter  77,  R.  8. 
1874,  page  622.  And  it  is  contended  by  relator  that  the 
capias  under  which  he  was  held  was  illegal,  because  he  was 
not  originally  arrested  under  a  cajyias  ad  satisfaciendum,  as 
required  by  the  section  of  the  statute  supra. 

Section  5  of  the  statute  is  as  follows:  u~No  execution  shall 
issue  against  the  body  of  the  defendant  except  when  the 
judgment  shall  have  been  obtained  for  a  tort  committed  by, 
such  defendant,  or  unless  the  defendant  shall  have  been  held 
to  bail  upon  a  writ  of  ccqyias  ad  satisfaciendum,  as  provided  by 
law,  or  he  shall  refuse  to  deliver  up  his  estate  for  the  benefit 
of  his  creditors." 

If  this  section  of  the  statute  is  to  receive  a  literal  con- 
struction, then   the  position  of  the  relator  is  correct,  but  if, 
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on  the  other  hand,  the  statute  is  to  be  construed  in  such  a 
way  as  to  give  it  an  intelligent  meaning,  such  as  will  make 
common  sense,  then  his  position  can  not  be  maintained. 

A  capias  ad  satisfaciendum  is  defined  to  be  a  judicial  writ 
of  execution,  which  issues  out  on  the  record  of  a  judgment. 
And  by  the  writ  the  sheriff  is  commanded  to  take  the  body 
of  the  defendant  in  execution,  and  him  safely  to  keep,  so  that 
he  have  his  body  in  court  at  the  return  of  the  writ  to  satisfy 
the  plaintiff  his  debt  and  damages.  Jacob's  Law  Dictionary, 
vol.  1,  page  394.  There  is  no  such  thing  known  to  the  law 
as  a  defendant  being  held  to  bail  under  a  capias  of  this 
character;  but,  on  the  other  hand,  it  may  be  regarded  as  the 
final  process,  which  imprisons  until  the  judgment  is  dis- 
charged. When  the  legislature,  therefore,  said  that  no  exe- 
cution shall  issue  against  the  body  of  the  defendant  *  *  * 
unless  the  defendant  shall  have  been  held  to  bail  upon  a  writ 
of  capias  ad  satisfaciendum,  that  body  did  not  mean  what  it 
said,  nor  did  it  intend  to  say  what  it  did.  But  the  legislature 
evidently  intended  to  say,  unless  the  defendant  shall  have 
been  held  to  bail  upon  a  writ  of  capias  ad  respondendum. 
A  capias  of  this  character  is  a  writ  commanding  the  sheriff 
to  take  the  body  of  the  defendant,  if  he  may  be  found  in  his 
bailiwick  or  county,  and  him  safely  keep,  so  that  he  may  have 
him  in  court  on  the  day  of  the  return  to  answer  to  the  plain- 
tiff of  a  plea  of  debt,  trespass,  etc.,  as  the  case  may  be. 
Jacob's  Law  Dictionary,  vol.  1,  page  392.  This  construction 
of  the  statute  renders  it  consistent,  harmonious  and  intelli- 
gent, but  should  it  be  construed  literally  as  it  reads,then  no 
intelligent  meaning  can  be  gathered  from  it.  In  the  con- 
struction of  this  statute  would  a  court  be  justified  in  rejecting 
one  word  and  inserting  another?  In  Potter's  Dwarris  on 
Statutes,  which  is  regarded  as  good  authority,  page  144,  it  is 
said  :  Statutes  must  be  interpreted  according  to  the  intent  and 
meaning,  and  not  always  according  to  the  letter.  A  thing 
within  the  intention  is  within  the  statute,  though  not  within 
the  letter;  and  a  thing  within  the  letter  is  not  within  the 
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statute  unless  within  the  intention.  In  Walker  v.  The  City 
of  Spring  field,  94  111.  364,  it  was  held,  that  when  it  becomes 
necessary  to  reject  one  of  two  words  in  a  statute  and  to  sub- 
stitute another,  to  give  force  to  the  meaning  of  the  law,  it 
should  be  that  which  best  effectuates  the  legislative  intention, 
and  the  courts  should  look  to  the  object  in  view  of  the  law 
makers.  In  County  of  Perry  v.  Cou7ity  of  Jefferson, 
94  111.  214,  the  letter  of  a  statute  was  disregarded,  and  the 
intent  followed  and  allowed  to  prevail,  to  obviate  an  absurd 
result,  and  it  was  there  expressly  held  that  it  was  sufficient 
authority  to  warrant  a  departure  from  the  words  of  a  statute, 
when  to  follow  them  would  lead  to  an  absurd  consequence. 
Under  the  authorities  cited,  and  also  upon  principle,  we  are 
of  opinion  that  in  the  construction  of  the  section  of  the 
statute  supra  the  words  ad  satisfacieyidum  should  be  rejected, 
and  the  words  ad  respondendum  should  be  inserted  in  their 
stead. 

The    relator    will    be    remanded    into   the   custody   of  the 

sheriff  of  Cook  county. 

Prisoner  remanded. 


Eliza  G.  Simpson 

v. 
Thomas  Gardiner. 

Filed  at  Ottawa  February  3,  1881. 

1.  Subrogation — of  party  paying  joint  mortgage  to  save  his  own  land  held  in 
common  tvilh  another.  Where  two  persons  purchased  a  tract  of  land,  receiving 
a  deed  therefor,  not  in  severalty,  but  to  them  in  common,  gave  their  joint  notes 
for  the  unpaid  purchase  money,  secured  by  their  joint  mortgage  on  the  entire 
tract,  and  one  of  them  died,  so  that  the  other  was  compelled  to  pay  the  whole 
amount  of  the  notes  and  interest  to  save  his  own  share  in  the  land,  it  was  held, 
that  the  party  so  paying  ofif  the  incumbrance  was  entitled  to  contribution,  and 
to  be  subrogated  to  the  rights  of  the  mortgagee,  and  to  enforce  the  lien  of  the 
mortgage  as  to  the  money  paid  above  his  own  proper  share. 
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2.  Interest — to  tenant  in  common  discharging  an  incumbrance.  Where  one 
of  two  tenants  in, common  is  obliged  to  pa}'  off  an  incumbrance  upon  the  entire 
estate  to  save  his  own  interest  therein,  and  the  debt  so  paid  by  him  is  drawing 
ten  per  cent  interest,  on  bill  for  contribution  and  to  be  subrogated  to  the 
rights  of  the  holder  of  the  incumbrance,  he  will  be  entitled  to  recover  the 
same  rate  of  interest. 

Appeal  from  the  Appellate  Court  for  the  Second  District; 
the  Hon.  N.  J.  Pieesbury,  presiding  Justice,  and  the  Hon. 
Joseph  Sibeey  and  Hon.  Edwin  S.  Leland,  Justices; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
La  Salle  county;  the  Hon.  J.  McRoberts,  Judge,  presiding. 

Mr.  D.  P.  Jones,  and  Mr.  L.  W.  Brewter,  for  the  appel- 
lant: 

A  court  of  chancery  will  not  reform  a  written  instrument 
except  upon  clear  and  satisfactory  proof  of  a  mistake.  Hunter, 
Admr.  v.  Bilyea  et  al.  30  III.  228;  Shay  v.  Pettes  et  al.  35  id. 
360;  Cleary  v.  Babcoch,  41  id.  271;  Kuchenbeiser  et  al.  v. 
Beckert  et  al.  41  id.  172;  Mitts  et  al.  v.  Lockwood,  42  id.  Ill; 
Miner  v.  Hess,  47  id.  170;  Emery  v.  M older,  69  id.  221; 
Sutherland  et  al.  v.  Sutherland  et  al.  id.  481 ;  Moore  v.  Munn 
et  al.  id.  591;  Palmer  v.  Converse,  id.  313;  Wilson  v.  Byers 
et  al.  77  id.  76;  Kerr  on  Fraud  and  Mistake,  422;  1  Story's 
Eq.  Jur.  sec.  152,  et  seq.;  Fry  on  Specific  Perf.  of  Cont.  sec. 
505. 

Even  though  the  bill  of  complaint  was  sufficient  and  sup- 
ported by  testimony  that  would  warrant  the  reformation  as 
to  Geo.  W.  Simpson,  if  living,  there  remains  the  question  as 
to  whether  the  court  has  not  erred  in  rendering  the  decree 
against  appellant,  barring  her  dower  and  homestead  right, 
she  having  been  a  feme  covert  at  the  time  the  mortgage  was 
executed.  We  think  no  such  authority  as  was  exercised 
exists  in  a  court  of  chancery.  Moulton  et  ux.  v.  Hurd,  20  111. 
137;  Martin  et  al.  v.  Har gar  dine,  46  id.  322;  Hutchings  et  al, 
v.  Huggins,  59  id.  29;  The  Board  of  Trustees,  etc.  v.  Davison, 
et  al.  65  id.  124. 
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A  vendor,  by  taking  other  security  for  the  payment  of  the 
purchase  money,  waives  his  right  to  a  vendor's  lien.  Conover 
V.  Warren  et  al.  1  Gilm.  498;  Phelps  v.  Conover,  25  111.  309; 
Doolittle  et  al.  v.  Jenkins  et  al.  55  id.  400;  Boynton  v.  Champ- 
Un,  42  id.  57;  Kirhham  et  al.  v.  Boston,  67  id.  599;  Berger 
et  al.  v.  Potter  et  al.  32  id.  66;  Warner  v.  Scott  et  al.  63  id. 
368;  Moshier,  Admr.  v.  Meek  et  al.  80  id.  79. 

There  is  another  reason  why  the  lien  can  not  now  be 
enforced,  if  the  right  to  enforce  it  ever  existed,  viz:  lapse  of 
time.  The  evidence  shows  that  the  money  was  paid  Fergu- 
son on  December  13,  1869.  The  bill  in  this  case  was  not 
filed  until  December  29,  1876.  More  than  seven  years  had 
elapsed  before  any  effort  was  made  whatever  to  collect  the 
money  claimed  to  be  due.  Appellee,  all  that  time,  relying 
upon  his  mortgage  as  security,  must  be  held  to  have  waived 
his  lien,  if  he  ever  had  one.  Conover  v.  Warren,  1  Gilm.  498; 
Trustees,  etc.  v.  Wright,  11  111.  603;  Trustees,  etc.  v.  Wright, 
12  id.  432. 

Mr.  G.  S.  Eldridge,  and  Messrs.  Leland  &  Gilbert, 
for  the  appellee : 

Upon  the  payment  of  a  debt  by  a  surety,  he  is  entitled  not 
only  to  the  benefit  of  the  collateral  security,  but  also  to  the 
benefit  of  the  debt,  as  represented  by  a  bond  or  note.  Jones 
on  Mortgages,  sec.  882;  Ellsworth  v.  Lochwood,  42  N.  Y.  89. 

So,  where  a  junior  incumbrancer  pays  off  a  prior  incum- 
brance, his  right  to  be  subrogated  to  the  position  of  the  prior 
mortgagee  is  not  destroyed  by  reason  of  his  taking  from  the 
mortgagor  a  new  mortgage  for  the  amount  of  both  mortgages; 
and  although  the  new  mortgaffe  be  void  on  account  of  usurv, 
by  paying  the  prior  mortgage  he  becomes  entitled  to  a  cession 
of  the  debt  and  a  subrogation  to  all  the  rights  of  the  mort- 
gagee, and  the  mortgage,  as  against  the  mortgagor,  is  to  be 
regarded  as  still  existing.  Jones  on  Mortgages,  sec.  885; 
Harper  v.  Ely,  70  111.  581. 
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Had  Mrs.  Ferguson  kept  the  original  mortgage,  and  allowed 
Gardiner  to  pay  his  share  only,  Simpson  would  have  been 
bound  to  pay  ten  per  cent  interest,  and  it  is  difficult  to  see 
why  the  obligation  should  not  remain  the  same  when  Gardi- 
ner has  become  the  owner  of  the  indebtedness.  Certainly  the 
law  should  not  put  a  premium  upon  neglect  of  duty  by  placing 
Simpson  in  a  better  position  by  reason  of  his  failure  to  meet 
his  obligations. 

Mr.  Justice  Walker  delivered  the  opinion   of  the  Court: 

The  material  facts  of  this  case  are,  that  Gardiner,  and  G. 
"W.  Simpson,  now  deceased,  bought  a  tract  of  land,  say  80 
acres,  at  the  price  of  $2800.  They  each  paid  §000  in  cash. 
The  land  was  conveyed  to  them,  and  they  gave  notes  and  a 
mortgage  upon  the  land  for  $1800,  to  be  paid  in  installments. 
Appellant,  then  the  wife  of  G.  W.  Simpson,  joined  in  the 
mortgage.  After  the  notes  for  this  balance  of  the  purchase 
money  all  fell  due,  Gardiner  paid  them  off,  and  the  mortgage 
was  released.  Simpson,  to  secure  Gardiner  the  repayment  of 
the  money  thus  paid  out  by  Gardiner,  gave  Gardiner  three 
promissory  notes,  each  for  $300,  and  he  and  his  wife,  the 
appellant,  attempted  to  secure  the  same  by  a  mortgage  upon 
the  interest  of  Simpson  in  the  whole  tract,  and  executed 
what  they  all  supposed  was  such  a  mortgage.  By  a  blunder 
of  the  scrivener  who  drew  the  mortgage,  it  was  made  to  em- 
brace only  one-half  of  the  south  half  of  the  tract.  Simpson 
lived  on  the  part  of  the  south  half  of  the  tract,  embracing 
some  12  acres.  The  rest  of  the  land  wras  occupied  by  a  ten- 
ant, who  paid  rent  to  Gardiner,  or  to  Gardiner  and  Simpson 
each  a  part.  Simpson  died,  and  the  money  for  which  these 
three  notes,  each  for  $300,  were  given  remains  unpaid. 

This  is  a  bill  by  Gardiner  against  the  widow  and  heirs  of 
Simpson  for  partition,  and  asking  that  the  half  of  the  land  to 
be  set  off  to  them  shall  be  charged  with  the  $900  of  purchase 
money  and  the  interest,  which  Gardiner  paid  in  excess  of 
what  was  his  share  to  pay.      The  circuit  court  granted  the 
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relief  sought.  On  appeal  the  decree  was  affirmed  by  the  Ap- 
pellate Court,  and  the  widow,  Mrs.  Eliza  G.  Simpson,  appeals 
to  this  court. 

There  can  be  no  question  that  when  Gardiner  paid  the 
entire  purchase  money,  he  was,  independent  of  any  contract 
or  the  notes  and  mortgage  given  to  him  by  Simpson  and 
wife,  subrogated  to  all  of  the  rights  of  Mrs.  Ferguson,  their 
vendor.  In  equity,  Gardiner,  when  he  paid  his  own  and 
Simpson's  share  to  the  vendor,  became  an  assignee  of  Simp- 
son's liability,  as  fully  as  had  Mrs.  Ferguson  transferred  the 
notes  to  him  by  indorsement.  He  was  compelled  to  pay  Simp- 
son's share  to  protect  his  own  interest  in  the  land,  as  the  notes 
and  mortgage  given  to  secure  the  purchase  money  were  joint. 
Gardiner,  therefore,  did  not  occupy  the  position  of  an  inter- 
meddler  or  mere  stranger  to  the  transaction  in  voluntarily 
paying  the  money.  He  not  only  had  the  right,  but  was  com- 
pelled by  the  law,  to  do  so,  or  lose  his  own.  Having  paid 
all,  as  he  did,  Gardiner  has  a  right  to  contribution  from  Simp- 
son, or  at  least  a  lien  on  the  land,  to  have  his  money 
refunded. 

The  question,  however,  arises  as  to  what  rate  of  interest 
Gardiner  shall  be  allowed  on  the  money  he  paid  for  Simpson's 
half, — whether  six  or  ten  per  cent  per  annum.  We  are  of 
opinion  that  it  should  be  at  the  latter  rate.  The  notes  which 
they  gave  to  Mrs.  Ferguson  on  the  purchase  have  six  per  cent 
before,  and  ten  per  cent  after,  maturity.  Gardiner  paid  the 
notes  after  they  became  due,  and  they  were  then  drawing  this 
latter  rate. 

In  the  case  of  Harper  v.  Ely,  70  111.  581,  we  said,  in  refer- 
ence to  a  second  mortgagee  who  was  obliged  to  redeem  from 
a  senior  mortgage,  which  drew  ten  per  cent  interest  per  an- 
num: "The  fact  that  Ely  paid  off  or  purchased  this  debt, 
which  was  a  prior  lien  on  the  land,  could  work  no  hardship 
on  the  complainant.  It  was  a  subsisting  debt  and  a  lien 
upon  the  mortgaged  premises,  and  had  to  be  paid,  and 
16—97  III. 
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whether  complainants  are  required  to  pay  it  to  Ely  or  the 
original  holder,  can  not  in  anywise  prejudice  their  rights. 
*     *     *     gu{.  jj.  jg  saj(^  £en  per  cenfc  interest  ought  not  to  be 

allowed  Ely  on  this  claim,  after  it  came  into  his  hands.  The 
claim  drew  ten  per  cent  in  the  hands  of  the  original  holder, 
and  when  Ely  bought  or  paid  it,  in  equity  he  was  subrogated 
to  the  rights  of  the  original  holder  of  the  claim,  and  when 
the  original  creditor,  by  the  terms  of  the  contract,  was  enti- 
tled to  ten  per  cent  interest,  we  fail  to  see  upon  what  prin- 
ciple Ely  would  not  be  entitled  to  the  same.'7 

There,  a  junior  mortgagee  was  obliged  to  redeem  to  preserve 
his  interest  from  a  first  and  superior  lien.  Here,  a  joint 
promisor  and  mortgagor  was  compelled  to  pay  for  his  co- 
mortgagor  his  half  of  the  debt  to  the  mortgagee  to  preserve 
his  interests  under  the  purchase.  There,  as  here,  the  debt 
was  drawing  ten  per  cent  interest.  There,  the  junior  mort- 
gagee was  subrogated  to  the  place  of  the  senior  mortgagee, 
and  was  allowed  to  collect  the  money  he  paid,  with  ten  per 
cent  interest,  and  here,  Gardiner  should  be  subrogated  to  the 
place  of  the  mortgagee,  and  be  allowed  to  recover  the  amount 
of  money  he  paid  for  Simpson,  his  co-mortgagor,  with  ten 
per  cent  interest  per  annum.  Whilst  the  two  cases  differ  in 
their  facts,  they  are  the  same  in  principle,  on  this  question. 
That  case  governs  this. 

Again,  that  this  is  equitable  and  just  is  shown  by  Simp- 
son's agreement  to  pay  interest  at  the  rate  of  ten  per  cent  to 
Gardiner,  on  the  sum  advanced  to  pay  the  liability  of  Simp- 
son for  his  half  of  the  land.  By  the  allowance  of  that  rate 
of  interest  we  but  carry  out  the  expressed  intention  of  the 
parties  when  Simpson  gave  to  Gardiner  his  notes  and  mort- 
gage for  his  half  of  the  purchase  money.  But,  aside  from 
that  agreement,  it  is  but  equitable  and  just  that  Gardiner 
should  occupy  the  position  of  Mrs.  Ferguson,  as  he  is  virtu- 
ally her  assignee. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  court 
below  must  be  affirmed.  Decree  affirmed. 
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Fuller  Merritt  et  al. 

v. 

Lydia  Merritt. 

Filed  at   Ottawa  February  3,  1881. 

1.  Homestead — value  of  widow's  as  against  heirs,  on  sale  of  same  in 
partition.  On  bill  for  the  partition  of  land,  where  partition  can  not  be  made 
without  injury,  and  the  widow  of  the  former  owner  of  the  premises  consents,  in 
writing,  to  the  sale  of  her  homestead  and  dower  therein,  and  agrees  to  take  a 
sum  in  gross  for  her  interests,  it  is  erroneous  to  give  her  $1000  of  the  pro- 
ceeds of  the  sale  absolutely.  Her  estate  of  homestead  being  only  a  life  estate, 
with  the  remainder  in  the  heirs  of  the  deceased  owner,  the  value  of  her  life 
estate,  or  right  to  occupy  land  of  the  value  of  $1000  during  her  life,  must  be 
ascertained  according  to  the  usual  mode  of  determining  the  value  of  life 
estates  in  similar  cases,  or  the  $1000  must  be  invested  and  the  proceeds 
thereof  paid  over  to  her  during  her  life,  leaving  the  principal  for  the  heirs 
at  her  death, 

2.  The  widow  has  only  a  particular  estate  in  the  homestead  premises — the 
right  of  occupying  them  during  her  life — and,  subject  to  this  right  of  occu- 
pancy, the  homestead  premises  are  vested  in  the  heirs,  if  there  be  no  devise. 
The  Partition  act  respects  these  separate  estates  of  the  widow  and  heirs  in 
the  premises,  and  the  amount  which  the  Homestead  law  fixes  as  the  allow- 
ance to  be  made  to  the  owner  in  fee  of  the  homestead,  as  against  a  creditor, 
who  has  no  interest  in  the  premises,  can  have  no  proper  application,  as  being 
the  measure  of  value  of  the  widow's  particular  estate,  when  the  question  is 
one  between  her  and  the  heirs,  in  the  adjustment,  under  the  Partition  act,  of 
the  relative  value  of  their  respective  estates  in  the  homestead  premises.  If 
there  is  any  inconsistency  in  the  two  acts,  the  Partition  act,  being  the  latest 
expression  of  the  legislative  will,  must  prevail. 

3.  Dower — where  widow  has  a  homestead  she  can  not  claim  dower  in  the  same. 
When  land  is  ordered  to  be  sold  on  bill  for  partition,  by  written  consent  of  the 
widow,  and  the  value  of  her  homestead  estate  is  ascertained,  she  will  only  be 
entitled  to  the  value  of  her  dower  as  to  the  residue  of  the  proceeds  of  the 
sale,  and  not  in  the  entire  fund. 

Appeal  from  the  Appellate  Court  for  the  Second  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
LaSalle  county;  fche  Hon.  Francis  Goodspeed,  Judge,  pre- 
sidinp*. 
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Hezekiah  Merritt  died  intestate  on  the  23d  day  of  Febru- 
ary, 1877,  seized  in  fee  simple  of  10G.70  acres  of  land,  in 
which  he  had  a  homestead,  and  leaving  him  surviving  Lydia 
Merritt,  his  widow,  of  the  age  of  65  years,  and  several 
children  and  descendants  of  children,  none  of  whom,  except 
the  widow,  resided  with  him  at  the  time  of  his  death.  This 
suit  was  brought  by  Fuller  Merritt  and  Cordelia  Lindley, 
two  of  the  heirs,  against  the  widow  and  the  remaining  heirs, 
for  partition  of  this  land;  partition  was  decreed,  commission- 
ers were  appointed,  who  reported  the  land  as  not  susceptible 
of  division  without  prejudice,  and  a  sale  was  ordered  and  had 
for  the  sum  of  $5,835.50,  the  widow  having  filed  her  assent 
in  writing  to  the  sale  of  her  dower  and  the  homestead.  The 
circuit  court,  in  distributing  this  fund,  held  that  the  widow, 
Lydia  Merritt,  was  entitled  to  $1000  as  the  value  of  her 
homestead  right,  and  $661.59  as  a  sum  in  gross,  in  lieu  of 
her  dower  in  the  residue  of  the  fund.  On  appeal  by  Fuller 
Merritt  and  Cordelia  Lindley,  to  the  Appellate  Court  for  the 
Second  District,  this  decree  was  affirmed. 

The  said  Merritt  and  Lindley  take  this  further  appeal  to 
this  court. 

The  sections  of  the  Homestead  law  defining  the  nature  of 
the  homestead  right  are  the  following: 

"  §  1.  That  every  householder  having  a  family  shall  be 
entitled  to  an  estate  of  homestead  to  the  extent,  in  value,  of 
$1000,  in  the  farm  or  lot  of  land  and  buildings  thereon  owned 
or  rightly  possessed,  by  lease  or  otherwise,  and  occupied  by 
him  or  her  as  a  residence;  and  such  homestead,  and  all  right 
and  title  therein,  shall  be  exempt  from  attachment,  judgment, 
levy,  or  execution  sale  for  the  payment  of  his  debts  or  other 
purposes,  and  from  the  laws  of  conveyance,  descent  and 
devise,  except  as  hereinafter  provided. 

"  §  2.  Such  exemption  shall  continue  after  the  death  of 
such  householder,  for  the  benefit  of  the  husband  or  wife  sur- 
viving, so  long  as  he  or  she  continues  to  occupy  such  home- 
stead, and  of  the  children   until  the  youngest  child  becomes 
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twenty-one  years  of  age;  and  in  case  the  husband  or  wife 
shall  desert  his  or  her  family,  the  exemption  shall  continue 
in  favor  of  the  one  occupying  the  premises  as  a  resident." 

The  Partition  act  provides,  that  when  the  commissioners 
appointed  to  make  partition  of  the  premises  sought  to  have 
partitioned,  shall  report  that  the  premises  can  not  be  divided 
without  manifest  prejudice  to  the  owners  thereof,  the  court 
may  order  a  sale  of  the  premises,  and  that  the  proceeds  of  the 
sale  be  divided  among  the  parties  according  as  they  are  enti- 
tled. 

Sections  32  and  34  of  the  act  are  as  follows: 

a§  32.  In  case  of  sale  the  court  may,  with  the  assent  of 
the  person  entitled  to  an  estate  in  dower,  or  by  the  curtesy,  or 
for  life,  or  for  years,  or  of  homestead,  to  the  whole  or  any 
part  of  the  premises,  who  is  a  party  to  the  suit,  sell  such 
estate  with  the  rest.  But  such  assent  shall  be  in  writing,  and 
signed  by  such  person,  and  filed  in  the  court  wherein  the  said 
proceedings  for  partition  are  pending. 

"  §  34.  When  any  such  interest  is  sold  the  value  thereof 
may  be  ascertained  and  paid  over  in  gross,  or  the  proper  pro- 
portion of  the  funds  invested  and  the  income  paid  over  to 
the  party  entitled  thereto  during  the  continuance  of  the 
estate." 

And  section  22  provides:  "If  dower  has  not  been  allowed 
to  the  person  entitled  thereto,  or  the  homestead  set  off,  in  case 
any  party  to  the  suit  is  entitled  to  an  estate  of  homestead  in 
the  premises,  or  any  part  thereof,  such  dower  may  be  allotted 
and  such  homestead  set  off  by  the  commissioners;  and  if  the 
court  shall  so  direct,  the  premises  so  allotted  or  set  off  may  be 
partitioned  among  the  claimants  subject  thereto." 

Messrs.  Duncan  &  O'Connor,  and  Messrs.  Leland  & 
Gilbert,  for  the  appellants: 

The  case  of  Mix  v.  King,  66  111.  145,  and  55  111.  434,  is 
not  in  point.  There  is  a  distinction  between  a  case  where 
the  husband  deserts    his  wife  and  his   grantee   forcibly  and 
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wrongfully  ejects  her,  and  where  the  husband  dies,  and,  upon 
partition  of  the  land,  the  homestead  is  sold  with  the  assent 
of  the  widow. 

The  sections  of  the  Homestead  law  defining  the  nature  of 
the  homestead  of  husband,  widow  and  children  are  sections 
1  and  2. 

From  these  sections  it  is  apparent  the  wife's  estate  is  a 
mere  right  of  occupancy  for  life.  Under  the  decisions  of  this 
court,  that  the  widow  and  family  can  occupy  by  tenant  as 
well  as  in  person,  this  right  of  occupancy  amounts  to  an 
estate  for  life,  or  the  homestead  of  husband  may  be  an  estate 
for  years,  terminating  before  her  death.  Walters  v.  The 
People,  21  111.  178;  Vanzant  v.  Vanzant,  23  id.  542.  But 
see  contra,  Buck  v.  Conlogue,  49  111.  391. 

Sections  32  and  34  of  the  Partition  act  show,  that  in  case 
of  sale  the  widow  should  only  have  the  value  of  her  interest 
in  the  homestead. 

If,  as  contended  by  appellee,  the  value  of  the  homestead 
interest  is  just  §1000,  there  certainly  could.be  no  need  of 
ascertaining  its  value;  nor  would  the  provision  for  investing 
the  proper  proportion  of  the  fund  during  the  continuance  of 
the  estate  be  capable  of  application  to  the  homestead. 

Section  22  of  the  Partition  act  clearly  shows,  the  widow's 
interest  in  the  homestead  is  not  that  of  absolute  ownership, 
but  is  only  a  particular  estate,  subject  to  which  the  remainder 
expectant  may  be  partitioned  among  the  heirs. 

Under  this  section,  the  court  below  might  have  directed 
the  homestead  to  be  set  off  to  the  widow,  and  the  premises  so 
set  off  to  be  partitioned  among  the  heirs  subject  to  her  home- 
stead right, — that  is,  subject  to  her  right  to  occupy  it  during 
her  life. 

The  statute  makes  no  distinction  as  to  the  right  of  occu- 
pancy by  a  widow  or  by  a  child.  If  one  must  be  valued  at 
$1000  so  must  the  other,  no  matter  how  small  a  portion  of 
the  particular  estate  remains.  The  construction  put  upon  the 
statute  by  the  Appellate  and  circuit  courts  would  lead  to  the 
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absurd  consequence,  that  the  value  of  the  right  of  a  minor, 
twenty  years  of  age,  to  occupy  the  homestead  one  year,  would 
be  precisely  the  same  as  that  of  a  minor  one  year  old  to 
occupy  it  twenty  years. 

Section  37  of  the  Dower  act  plainly  indicates  it  was  the 
intention  of  the  legislature  that  the  Avidow  should  not  have 
both  dower  and  homestead.  The  object  of  the  act  being  to 
provide  a  home  for  the  widow  and  family,  when  the  widow 
obtains  §1000  worth  of  land  as  dower  and  accepts  it,  she  has 
land  out  of  which  she  can  create  a  homestead,  and  the  reason 
for  allowing  her  a  homestead  ceases  to  exist.  It  was  the 
intention  of  the  legislature  to  secure  the  widow  a  homestead 
right  as  against  the  heirs  and  all  other  persons,  but  it  was  not 
the  legislative  intent  to  enable  her  to  absorb  all  her  deceased 
husband's  real  estate  to  the  exclusion  of  the  children. 

Mr.  Geo.  H.  Locey,  for  the  appellee : 

The  first  question  presented  is  this:  Is  the  widow,  having 
assented  in  writing  to  the  sale  of  the  estate  of  homestead 
with  the  rest,  now  entitled  to  receive  a  sum  in  gross  of  §1000 
in  cash,  or  so  much  as  $1000,  at  the  age  of  sixty-five  years, 
would  be  worth  in  cash,  upon  the  basis  of  the  life  tables, — 
or  the  income  of  §1000  during  life?.  Rev.  Stat.  Ch.  106, 
see.  32;  Homestead  act  of  1851,  and  of  1872  and  1873. 

The  law  has  fixed  the  homestead  estate  at  $1000  in  gross, 
which  is  made  exempt  for  one  year,  and  if  reinvested  in  a 
homestead  the  exemption  continues, — as  against  heirs,  there 
is  no  limit  as  to  time,  no  requirement  as  to  reinvestment. 

In  the  case  at  bar  there  are  no  minor  children,  and  the 
estate  of  homestead  is  vested  in  the  widow,  exempt  from  the 
operation  of  the  laws  of  conveyance,  descent  and  devise. 

The  husband  died  intestate,  and  the  heirs,  as  such,  can 
claim  only  through  the  laws  of  descent  as  to  realty,  and  of 
distribution  as  to  personalty. 
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As  heirs  and  through  the  laws  of  descent,  they  can  have 
no  claim  to  any  estate  other  than  that  attached  to  the  fee — to 
the  land  itself,  of  which  the  intestate  died  seized. 

The  estate  of  homestead  can  only  be  merged  in  the  fee  by 
its  utter  extinguishment,  which  is  tantamount  to  a  discharge 
of  the  lien  or  incumbrance.  The  statute  points  out  the  modes 
through  which  the  estate  of  homestead  may  be  extinguished, 
— by  abandonment,  by  a  release,  waiver  or  conveyance  in 
writing,  acknowledged  as  other  conveyances  of  real  estate  are 
required  to  be  acknowledged. 

The  assent  in  writing,  to  the  sale  of  the  homestead,  signed 
by  the  widow  and  filed  in  this  cause,  can  not  be  construed  as 
a  release,  waiver  or  conveyance,  because  it  imports  none  of 
the  necessary  legal  sanctions. 

As  to  the  definition  of  the  homestead  estate  and  its  extent, 
counsel  cited  the  act  of  1872,  first  making  it  an  estate,  and 
McClary  v.  Bixby,  36  Vt.  254;  Deere  v.  Chapman,  25  111.  610; 
Mix  et  al.  v.  King,  66  id.  147. 

The  construction  asked  for  is  not  only  at  variance  with  a 
long  line  of  decisions  of  the  Supreme  Court  of  our  own  State, 
and  of  other  States,  upon  the  law  of  homestead,  but  antago- 
nizes the  spirit  and  logic  of  the  law. 

Not  only  that,  but  it  asks  for  such  a  construction  of  the 
law  of  partition  as  would,  in  effect,  repeal  an  important 
and  vital  provision  of  the  law  of  homestead. 

If  the  money  value  of  the  right  of  occupancy  has  not  been 
unalterably  fixed  by  the  statute  beyond  the  power  of  the 
courts  to  increase  or  diminish  it,  then  I  submit  that  the  logic 
of  the  appellants  would,  in  a  given  case,  authorize  the  court 
to  increase  it  beyond  the  sum  of  $1000. 

We  maintain  that  the  decree  of  the  court  below  should 
have  given  the  widow,  not  only  the  sum  of '$1000  as  the 
value  of  the  estate  of  homestead,  but  should  have  decreed  to 
her  dower  in  the  entire  fund  of  $5,835.50,  the  cash  value  of 
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which,  at  the  age  of  Qb,  would  be  $798.44,  instead  of  $661.59, 
held   by  the  court  to  be  the  value  of  her  dower. 

Suppose  that  dower  had  been  assigned  in  all  but  the  home- 
stead, and  it  was  afterwards  abandoned,  the  widow  would  then 
have  been  entitled  to  dower  in  the  homestead. 

The  homestead  right  and  the  right  to  dower  are  distinct  and 
independent  rights;  the  doctrine  of  merger  can  have  no  appli- 
cation, there  being  no  lesser  estate  to  be  drowned  in  the 
greater;  where  the  husband  dies  in  possession  of  the  home- 
stead, his  widow  is  entitled,  not  only  to  the  right  of  a  home- 
stead, but  to  dower  right  also  in  the  same  premises.  Walsh 
v.  Reis,  50  111.  477;  Peyton  et  al  v.  Jeffries,  50  id.  143. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

It  is  erroneous  to  assume  that  the  homestead  estate  of  the 
surviving  wife  of  the  owner  of  a  homestead  is  of  the  value  of 
$1000.  The  extent  of  her  interest  is  defined  in  section  2  of 
the  Homestead  act,  and  it  is,  that  the  homestead  exemption 
shall  continue  after  the  death  of  her  husband  for  her  benefit, 
"so  long  as  she  continues  to  occupy  such  homestead." 

The  estate  of  homestead  is  not  $1000  worth  of  land,  but 
$1000  is  the  value  of  the  homestead  premises  to  which  the 
estate  of  homestead  attaches.  Such  estate  in  the  surviving 
wife  is  her  right  to  occupy  land  of  that  value.  The  widow 
has  no  fee  simple  title  to  the  homestead  premises,  but  simply 
a  right  of  occupancy.  In  its  utmost  extent,  it  can  not  exceed 
a  life  estate.  To  say  that  this  interest  in  the  homestead 
premises  is  of  the  value  of  $1000,  of  the  whole  value  of  the 
premises  themselves,  is  a  contradiction  in  terms.  It  is  to 
affirm  that  a  part  is  equal  to  the  whole, — that  a  life  estate  is 
of  equal  value  with  the  fee. 

Section  22  of  the  Partition  act  recognizes  the  existence, 
after  the  death  of  the  owner  of  the  homestead,  of  two  separate 
estates  in  the  homestead  premises, — one,  the  particular  estate 
of  the  widow — her  right  of  occupancy;  the  other,  the  remain- 
der expectant  upon  the  determination  of  this  particular  estate, 
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in  the  heirs,  in  providing  that  the  homestead  may  be  set  off 
to  the  widow  by  the  commissioners,  and  that  the  homestead 
premises  so  set  off  may  be  partitioned  among  the  other  claim- 
ants, subject  to  the  widow's  homestead  interest.  AVhat  a 
flagrant  incongruity  there  is,  then,  when  the  condition  is 
such  that  the  land  can  not  be  partitioned  without  prejudice, 
and  a  sale  is  had  with  the  assent  of  the  widow,  that  there 
should  be  paid  over  to  her  the  whole  proceeds  of  the  sale  of 
the  homestead  premises, — the  proceeds  of  the  sale  of  both 
said  estates.  Such  absorption  by  her  of  the  whole  is  not  to 
be  permitted.     The  law  has  equal  regard  for  each  estate. 

It  is  the  purpose  of  the  Partition  act  to  provide  a  method 
by  which  property  owned  in  common  by  several  persons  may 
be  divided,  so  that  each  person  may  enjoy  his  own  proportion 
thereof  in  severalty,  or  that,  if  incapable  of  division  without 
prejudice,  it  may  be  sold  and  the  proceeds  divided  in  such  a 
manner  that  each  may  receive  such  a  proportion  thereof  as 
he  would  have  received  of  interest  in  the  land  had  partition 
been  actually  made.  Hence,  section  34  of  the  act  provides, 
that  when  the  homestead  estate  is  sold,  the  value  thereof  may 
be  ascertained  and  paid  over  in  gross,  or  the  proper  propor- 
tion of  the  funds  invested  and  the  income  paid  over  to  the 
party  entitled  thereto  during  the  continuance  of  the  estate. 
This  provision  for  ascertaining  the  value  negatives  the  idea 
of  there  being  any  known  and  fixed  value  of  the  homestead 
estate  as  of  $1000,  and  implies  that  it  is  unknown  and  inde- 
terminate, and  that  there  is,  upon  inquiry,  to  be  an  ascertain- 
ment of  its  value;  and  the  latter  provision  of  said  section  for 
investing  the  proper  proportion  of  the  fund,  and  paying  over 
the  income  during  the  continuance  of  the  homestead  estate, 
does  not  consist  with  the  idea  contended  for  that  the  value 
of  the  homestead  interest  is  just  $1000.  There  is  nothing  in 
the  Partition  act  to  warrant  such  an  idea,  but  the  purport  is  all 
to  the  contrary,  and  the  value  of  the  homestead  interest  is  to 
be  ascertained.  And  such  homestead  interest,  as  already  ob- 
served, is  not  $1000,   nor   $1000  worth   of  land,  but  only  a 
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right  of  occupancy  of  land  which  is  of  that  value,  for  a  term 
not  longer  than  one's  life. 

The  sole  foundation  for  the  notion  that  the  estate  of  home- 
stead is,  under  all  circumstances,  of  the  value  of  $1000,  is 
found  in  certain  provisions  of  the  Homestead  act  respecting 
the  owner  in  fee  of  homestead  premises.  One  section  pro- 
vides, that  where  the  homestead  is  conveyed  by  the  owner, 
the  proceeds  thereof,  to  the  extent  of  the  amount  of  §1000, 
shall  be  exempt  from  execution  or  other  process  for  one  year; 
and  other  sections,  that  where  the  owner  is  involuntarily  de- 
prived of  his  homestead  by  sale  on  execution  or  in  the 
enforcement  of  a  lien,  he  shall  be  paid  §1000  in  the  one  case, 
and  the  amount  of  the  exemption  in  the  other.  This  is  not 
any  legislative  determination  that  the  homestead  interest  is 
of  the  value  of  §1000,  but  the  allowance  of  $1000  in  such 
cases  is  for  the  purpose  of  enabling  the  homestead  owner 
with  such  sum  to  purchase  another  homestead,  being  in  the 
carrying  out  of  the  policy  of  securing  a  home  for  the  family. 
All  such  provisions  in  the  Homestead  act  are  in  respect  of  the 
owner  of  the  homestead  premises,  where  the  sole- interest  in 
homestead  premises  is  in  him,  and  are  as  against  the  creditor. 
They  provide  in  the  specified  cases  merely,  and  come  short 
of  fixing  §1000  as  the  value  of  the  homestead  interest  in  all 
cases.  They  enact  what  amount  of  land  for  a  home,  or  of 
money  to  buy  a  home, — a  wise  and  just  policy, — allows  a 
debtor  to  retain  as  against  creditors  who  have  no  interest  in 
the  land. 

But  Avhen,  under  the  Partition  act,  we  come  to  deal  with 
the  estate  of  homestead  which  is  in  the  surviving  wife  of  the 
owner  of  the  homestead  premises,  her  estate  is  of  a  different 
character,  and  different  considerations  apply.  The  interest 
which  had  existed  entire  in  the  husband,  has  become  severed. 
The  widow  has  only  a  particular  estate  in  the  homestead 
premises,  the  right  to  occupy  them  during  her  life,  and  sub- 
ject to  this  right  of  occupancy  the  homestead  premises  are 
vested  in  the  heirs,  if  there  be  no  devise.     The  Partition  act 
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respects  these  separate  estates  of  the  widow  and  heirs  in  the 
homestead  premises,  and  the  amount  which  the  homestead 
law  fixes  as  the  allowance  to  be  made  to  the  owner  in  fee  of 
the  homestead  as  against  the  creditor,  who  has  no  interest  in 
the  homestead  premises,  can  have  no  proper  application  as 
being  the  measure  of  value  of  the  widow's  particular  estate, 
when  the  question  is  one  between  her  and  the  heirs  in  the 
adjustment,  under  the  Partition  act,  of  the  relative  value  of 
their  respective  estates  in  homestead  premises.  And  even  if 
there  were  any  inconsistency  between  the  two  acts,  the  Parti- 
tion act  would  govern,  as  being  the  latest  expression  of  the 
will  of  the  legislature,  it  having  been  passed  in  1874,  while 
the  Homestead  act  was  passed  in  1873. 

The  statute  makes  no  distinction  as  to  the  right  of  occu- 
pancv  by  a  widow  or  by  a  child.  If  one  must  be  valued  at 
$1000,  so  must  the  other,  no  matter  how  small  a  portion  of 
the  particular  estate  yet  remains.  And  thus,  under  the  rule 
contended  for,  in  the  case  of  a  minor  lacking  but  six  months 
of  his  majority,  the  value  of  his  right  to  occupy  fo/r  six  months 
honiestead*pi-emises  of  the  value  of  $1000,  would  be  held  to 
be  $1000,  and  the  same  as  that  of  a  minor  one  year  old  to 
occupy  them  twenty  years.  The  absurdity  of  this  every  one 
would  exclaim  against. 

Under  the  Partition  act  the  homestead  may  be  set  off  to 
the  widow,  and  the  premises  so  set  off  to  her  be  partitioned 
among  the  heirs,  subject  to  her  right  to  occupy  the  same  dur- 
ing her  life,  or  her  estate  of  homestead  may  be  sold,  with  her 
assent  in  writing.  Without  such  assent  of  hers,  it  can  not  be 
sold,  and  if  she  will,  she  may  retain  the  occupancy  of  the 
homestead;  but  if  she  does  assent  to  the  sale  of  her  estate  of 
homestead,  and  one  is  had,  then  the  statute,  in  pursuance  of 
its  purpose,  that  where  the  land  is  sold  the  different  persons 
interested  shall  receive,  as  near  as  may  be,  the  same  proportion 
of  interest  in  the  proceeds  that  they  would  have  received  in 
the  land,  itself  had  partition  been  actually  made,  provides : 
"When  any  such  interest  is  sold,  the  value  thereof  may  be 
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ascertained  and  paid  over  in  gross,  or  the  proper  proportion 
of  the  funds  invested,  and  the  income  paid  over  to  the  party 
entitled  thereto,  during  the  continuance  of  the  estate."  This 
clear  provision  of  the  statute  must  be  followed.  One  thou- 
sand dollars  is  not  to  be  paid  over  to  the  widow,  nor  is  the 
value  of  her  homestead  to  be  assumed  as  §1000,  but  it  is  to 
be  ascertained  according;  to  the  usual  mode  of  determining; 
the  value  of  life  estates  in  similar  cases. 

Appellee  makes  claim  that  she  should  have  been  allowed 
a  sum  in  gross  as  the  value  o:'  her  dower  in  the  entire  fund, 
instead  of  a  sum  in  gross  as  the  value  of  her  dower  in  only 
the  residue  of  the  fund  after  deducting  the  value  of  the  home- 
stead right.  We  perceive  no  error  in  the  decree  in  this 
respect.  The  widow  could  not  enjoy  two  life  estates  in  the 
same  premises,  and  was  rightly  allowed  as  only  for  one. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Judgment  reversed. 


St.  Louis,  Vandalia  and  Terre  Haute  Kailroad  Co. 

v. 
Joseph  B.  Washburn. 

Filed  at  Springfield  September  2S,  1S7S — Rehearing  denied  January  Term,  1879* 

1.  Negligence  in  railroads — failure  to  erect  and  maintain  fences — agreement 
of  adjacent  owner  to  perform  that  duty.  Where  the  owner  of  land  .adjoining  the 
right  of  way  of  a  railway  company,  under  an  agreement  with  the  company, 
erected  a  fence  along  the  line  between  his  land  and  the  right  of  way,  and  took 
upon  himself  to  maintain  it,  it  was  held,  that  as  between  such  owner,  and  those 
holding  under  him  with  knowledge  of  his  duty,  on  the  one  part,  and  the  rail- 
way company  on  the  other,  the  duty  of  maintaining  and  repairing  the  fence 
did  not  rest  on  the  company. 

*  The  papers  in  this  case  having  been  mislaid,  it  was  omitted  from  its  proper 
place  in  the  Reports. 
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2.  A  tenant  of  such  owner,  while  in  the  occupancy  of  the  premises,  and 
with  full  knowledge  of  the  undertaking  of  his  landlord  in.  respect  to  keeping 
the  fence  mentioned  in  repair,  and  with  knowledge  of  the  condition  of  the 
fence,  placed  his  live  stock  in  the  inclosure  which  was  separated  from  the 
right  of  way  by  this  fence.  The  stock  in  some  manner  got  upon  the  rail- 
way track  through  the  fence,  and  were  killed  by  a  passing  train.  In  an  action 
by  the  tenant  against  the  company  to  recover  for  the  stock  killed,  it  was  held, 
that  he  could  not  allege  any  want  of  sufficiency  in  the  fence  as  a  ground  of 
recovery. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Dulaney  &  Golden,  and  Messrs.  Wilkin  & 
Wilkin,  for  the  appellant: 

It  is  undisputed  that  the  appellant  had  a  contract  with 
appellee's  lessor,  Miller,  to  erect  and  maintain  the  fence  in 
question  for  the  period  of  ten  years,  and  that  such  contract 
was  in  full  force  and  operation  at  the  time  of  the  alleged 
injury  and  loss.  Appellee  admits  knowledge  of  such  under- 
taking by  Miller,  by  saying  that  he  repaired  the  fence  him- 
self. C 

We  insist  that,  under  the  law,  such  contract  absolved 
appellant  from  liability  for  injury  to  stock  of  Miller,  or  his 
tenants,  caused  by  the  insufficiency  of  a  fence  which  it  was 
their  duty  to  maintain. 

Such  a  contract  has  been  held  a  sufficient  defence  against 
tenants  in  other  States.  X,  P.  and  C.  R.  R.  Co.  v.  Petty,  25 
Ind.  414;  C,  H.  and  D.  R.  R.  Co.  v.  Waterson,  4  Ohio  St. 
434;   Tombs  v.  Rochester,  etc.  R.  R.  Co.  18  Barb.  583. 

To  hold  that  a  tenant  is  entitled  to  recover  under  this  stat- 
ute, notwithstanding  the  contract  of  his  landlord  and  his  own 
knowledge  of  his  landlord's  undertaking,  would  go  far  to 
invalidate  the  time  honored  maxim,  "a  person  can  not  take 
advantage  of  his  own  wrong." 

Messrs.  Whitehead  &  Jones,  for  the  appellee,  contended, 
that  while  the  statute  in   force  at  the  time  of  the  erection  of 
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the  fence  in  question,  permitted  the  company  to  stipulate  with 
the  owner  of  the  land,  so  as  to  avoid  liability  for  killing  the 
stock  of  the  land  proprietor  or  his  lessees,  yet  such  an  agree- 
ment had  no  application  under  the  statute  in  force  at  the  time 
the  injury  was  done. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

The  judgment  in  this  case  must  be  reversed.  Appellee  was 
the  tenant  of  Miller,  and  as  such  was  in  possession  of  a  farm 
adjoining  the  railroad  of  appellant.  Miller,  in  1873,  con- 
tracted with  the  railroad  company  to  construct  a  good  and 
sufficient  fence  along  the  line  between  his  land  and  the  strip 
of  land  on  which  the  track  lay,  and  to  maintain  the  same  for 
ten  years.  He  built  a  fence,  apparently  good  and  sufficient. 
In  the  latter  part  of  1874,  Miller  let  his  farm  to  appellee. 
In  the  spring  of  1875,  appellee  (as  was  his  duty  as  a  tenant, 
having  knowledge  of  his  landlord's  undertaking,)  repaired 
this  fence.  In  August,  1875,  appellee,  with  full  knowledge 
of  the  condition  of  the  fence,  turned  his  horses  and  mules 
into  a  pasture  adjoining  the  railroad  land,  and  separated  from 
it  by  this  fence.  One  horse  was  breachy.  During  the  night 
this  breachy  horse  and  two  mules  escaped  from  the  pasture 
into  the  inclosure  of  the  railroad  track,  through  a  breach  in 
the  fence  not  shown  to  have  been  there  before,  and  by  a 
passing  train  the  mules  were  killed  and  the  horse  injured. 

This  is  an  action  brought  by  appellee  under  the  statute, 
in  which  he  recovered  double  the  amount  of  his  actual  dam- 
ages, upon  the  ground  that  the  railroad  company  had  failed 
to  construct  and  maintain  a  good  and  sufficient  fence.  In 
this  action  the  railroad  company  is  charged  with  no  other 
fault. 

This  statute  is  highly  penal.  No  recovery  can  be  had 
under  it  without  clear  proof  of  clear  omission  of  duty.  The 
fence  was  apparently  good.  There  is  no  proof  in  the  case 
tending  to  show  that  it  was  not  amply  sufficient  to  protect  the 
track  from  the  incursion  of  horses  which  were  not  more  prone 
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to  break  fences  than  usual.  It  is  shown  that  the  lower  rails 
were  not  strong,  were  tender, — decayed  with  what  the  wit- 
nesses called  "  dry  rot," — but  the  upper  rails  were  strong,  and 
it  was  higher  than  ordinary  fences.  Instead  of  the  proof 
showing,  clearly,  that  these  animals  escaped  by  reason  of  a 
defective  fence,  the  weight  of  the  proof  tends  to  show  that 
they  escaped  by  reason  of  the  fault  of  the  breachy  horse.  Be 
this  as  it  may,  the  landlord  having  built  the  fence  and  taken 
upon  himself  to  maintain  it,  as  between  him  and  those  hold- 
ing under  him  with  knowledge  of  his  duty,  on  the  one  part, 
and  the  railroad  company  on  the  other,  the  duty  of  maintain- 
ing and  repairing  the  fence  did  not  rest  on  the  railroad  com- 
pany. Neither  Miller  nor  his  tenant  can  complain  that  the 
fence  was  not  such  as  it  should  have  been. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Malcom  Caruthers 

v. 

Malcom  McNeill  et  al. 

Filed  at  Ottawa  February  3,  1881. 

1.  Will — rule  for  construing.  In  the  construction  of  wills  the  intention 
of  the  testator  is  always  the  important  question  to  be  determined,  and  that  is 
usually  ascertained  from  the  language  used  by  him;  and  when  that  intention 
is  ascertained,  it  is  the  duty  of  courts  to  see  that  it  is  carried  out  and  enforced. 
It  is  always  proper,  in  determining  this  intention,  to  examine  each  provision 
of  the  will  that  has  any  bearing  on  the  point  in  dispute,  and  construe  them 
together. 

2.  Same — devise,  whether  subject  to  expenses  of  building  houses  on  other  lots. 
Where  a  testator  devised  to  his  nephew,  subject  to  the  testator's  debts,  his 
wife's  annuity  for  life,  and  the  building  of  certain  houses  on  his  vacant  lots, 
the  rents  of  certain  property,  until  he  should  become  thirty  years  of  age,  when 
he  should  have  such  property  in  fee  simple,  subject  thereafter  only  to  its 
pro  rata  payment  of  any  debts  against  the  testator's  estate  created  either  by 
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hira,  or  his  executors  by  his  directions,  and  his  wife's  annuity  during  her  life, 
and  in  a  subsequent  part  of  the  will  stated,  "  1  mean,  *  *  *  where  I  have 
said  the  fee  simple  of  all  the  property  herein  named,  I  mean  that  the  fee 
simple  title, — the  perfect  and  complete  title,"  and  then  gave  directions  for 
building  some  five  or  six  houses  on  his  vacant  lots  in  a  certain  order,  as  fast 
as  sufficient  sums  might  be  realized  from  the  rents  and  profits  of  his  property, 
all  of  which  were  to  be  built  at  the  common  expense  of  all  his  property,  and 
it  appeared  that  the  testator  had  erected  a  portion  of  the  buildings  before  his 
death,  and  a  reasonable  time  had  elapsed  to  have  erected  the  others  before  the 
nephew  arrived  at  the  required  age,  and  that  the  widow  was  then  dead,  it 
was  held,  that  the  nephew  took  the  property,  on  arriving  at  the  age  of  thirty 
years,  subject  only  to  the  debts  of  the  testator,  and  those  created  by  the  execu- 
tors, existing  at  that  time,  and  that  the  property  was  not  liable  for  debts 
contracted  by  the  executors  after  that  time  in  the  erection  of  houses. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  William  S.  Everett,  for  the  appellant: 

It  is  clear,  from  the  will,  that  the  only  charge  made  by  the 
testator  was  upon  the  rents  of  the  property  devised,  and  not 
upon  the  realty.  The  realty  was  to  be  taken  by  complainant 
after  he  arrived  at  the  age  of  thirty,  subject  only,  thereafter, 
to  debts  created, — that  is,  to  debts  which  were  then  in  exist- 
ence, and  which  were  created  by  the  testator,  or,  under  his 
directions,  by  his  executors. 

By  the  will  the  testator  clearly  shows  an  intention  to  have 
the  estate  ready  for  distribution  at  the  particular  periods 
mentioned,  and  to  further  enable  his  executors  to  have  the  lots 
so  far  built  up  as  to  require  no  further  time  than  that  given 
by  himself.  See  Goodrlght  v.  Barron,  11  East,  224;  2  Jones, 
(Pa.)  256. 

As  to  the  proper  rule  for  construing  wills  and  other  written 
instruments,  so  as  to  arrive  at  the  intention  of  the  maker, 
counsel  cited  Abbott  v.  Middleton,  7  H.  C.  C.  68;  Shore  v. 
Wilson,  9  C.  C.  &  P.  525;  Doe  v.  Jessnp,  12  East,  293;  Jackson 
v.  Laznere,  5  Cow.  228;  Hone  v.  Van  SchaicJc,  3  Comst.  540; 
Walton  v.  White,  5  Md.  304;  Allen  v.  Van  Miter,  1  Mete. 
17—97  III. 
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(Ky.)  276;   Chrystie  v.  Phyle,  19  N.  Y.  348;   Cromer  v.  Pick- 
ney,  3  Barb.  Ch.  475;  Perkins  v.  Mather,  49  N.  H.  110. 

Mr.  William  H.  King,  and  Mr.  Frederick  W.  Pack- 
ard, also  for  the  appellant: 

A  "  fee  simple  title"  is  the  highest  title  a  person  can  hold 
in  land,  clear  of  any  condition,  limitation  or  restriction. 
2  Blackstone's  Com.  103-9;  Prink  v.  Darst,  14  111.  308; 
1  Cruise's  Digest,  title  "  Estate  in  Fee  Simple/'  §  44. 

"'Fee  simple  is  a  pure  inheritance,  clear  of  any  qualifica- 
tion or  condition.  *  *  *  It  is  an  estate  of  perpetuity, 
and  confers  an  unlimited  power  of  alienation,  and  no  person 
is  capable  of  having  a  greater  estate  or  interest  in  land." 
4  Kent's  Com.  5. 

If  a  party  conveying  land  makes  no  reservation  of  rent, 
and  conveys  the  fee,  .the  accruing  rent  goes  with  the  fee. 
Dixon  v.  Niccolls,  39  111.  372;   Crosby  v.  Loop,  13  id.  625. 

Did  the  testator  mean  what  he  said?  We  know  of  no  better 
way  of  construing  an  instrument  than  by  the  language  used. 
If  he  did  not  mean  what  his  language  imports,  what  did  he 
mean?    See  Pool  v.  BlaJcie,  53  111.  502 ;  Ely  v.  Ely,  80  id.  540. 

By  the  will,  appellant  was  not  bequeathed  the  rents,  after 
he  became  thirty  years  old,  in  any  other  manner  than  as  a 
necessary  adjunct  to  "the  fee  simple  title,"  which  of  itself 
carried  with  it  the  rents  which  should  thereafter  accrue. 
Dixon  v.  Niccolls,  supra;    Crosby  v.  Loop,  supra. 

The  words  of  the  will  are,  "only  thereafter  subject  to  its 
pro  rata  payment  of  any  debts  against  my  estate,  created," 
etc.,  being  in  the  past  tense,  and  are  equivalent  to  saying, 
having  been  theretofore  created.  By  the  specific  legacy  to 
appellant  of  certain  specified  and  accurately  described  portions 
of  his  property,  the  testator  negatived  any  right  to  apply  them 
to  any  other  purpose.  If  a  thing  is  to  be  done  in  a  certain 
manner,  that  thing  shall  not  be  done  in  any  other  manner, 
even  if  there  be  no  negative  words.  Sedgwick  on  Construct, 
of  Stat,  and  Const.  Law,  (2d  ed.)  30,  31. 
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If  a  thing  is  to  be  done  in  a  particular  manner,  it  excludes 
every  other  mode.  Sedgwick,  31,  note  a;  Smith  v.  Stevens, 
10  Wall.  326;  Blake  v.  Hawkins,  8  Otto,  327.  See,  also, 
Brownfield  v.  Wilson,  78  111.  468. 

The  expression,  "as  the  rents  supply  means,"  etc.,  must  be 
referred  to  that  part  of  his  estate  not  absolutely  disposed  of 
without  restrictions.     Brownfield  v.  Wilson,  78  111.  471. 

That  a  court  of  equity  has  jurisdiction  of  the  administra- 
tion of  estates,  and  to  expound  wills,  counsel  cited  2  Story's 
Eq.  Jur.  sec.  1065;  Townsend  v,  Raddiff,  44  111.  446  ;  Walker 
et  aL  v.  Morris,  14  Ga.  326;  1  Story's  Eq.  Jur.  sec.  543. 

Mr.  Malcom  Caruthers,  pro  se: 

An  estate  in  "fee  simple"  is  the  entire  and  absolute  prop- 
erty of  the  subject,  and  therefore  a  grant  of  such  an  estate 
precludes  any  further  grant  or  disposition  of  the  property, 
as  nothing  remains  in  him  to  be  granted.     2  Black.  Com.  104. 

Words  are  taken  most  strongly  against  the  grantor  in  a 
will,  as  in  a  deed.     Wigram  on  Wills,  26. 

An  express  intention  in  a  will  is  not  controlled  by  impli- 
cations drawn  from  other  provisions  in  the  will,  if  the  latter 
can,  by  fair  intendment,  be  reconciled  to  the  former.  Wigram 
on  Wills,  26;    Ward  v.  Armory,  1  Curt.  419. 

Messrs.  Miller  &  Frost,  for  the  appellees: 
It  is  a  well  settled  rule  that  all  the  parts  of  a  will  are  to 
be  construed  together  and  in  relation  to  each  other,  so  as,  if 
possible,  to  form  one  consistent  whole;  and  such  a  construc- 
tion should  be  placed  on  the  will  as  to  sustain  and  uphold  it 
in  all  its  parts,  if  this  can  be  done  consistently  with  estab- 
lished rules  of  law  and  construction.  Grimes  v.  Hammon, 
35  Ind.  198.  As  to  rule  for  construing,  see  aS'co^  v.  Guern- 
sey, 60  Barb.  163;  Edwards  v.  Bibb,  3  Ala.  666;  Baxter  v. 
Baxter,  122  Mass.  89;    Williams  v.  Bradley,  3  Allen,  270. 

Expenditures  for  re-building  are  necessary  so  long  as  the 
instructions   in  the  will  are   obligatory  upon   the   executors. 
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The  devise  is  subject  to  the  debts  created  in  carrying  out  the 
instructions  contained  in  the  will.  See  Schafner  v.  Wads- 
worth,  106  Mass.  19. 

The  same  power  which  confers  the  title  imposes  the  in- 
cumbrance and  creates  the  charge,  and  the  devisor  has  the 
same  right  to  devise  the  fee  simple  charged  with  an  incum- 
brance or  particular  debt  which  has  been,  or  which  he  may 
direct  to  have  put  upon  it,  as  to  devise  it  absolutely.  See 
Grimes  v.  Hammon,  35  Ind.  198;  Scott  v.  Guernsey,  60 
Barb.  163;  Schafner  v.  Wadsworth,  106  Mass.  19;  Edwards 
v.  Bibb,  3  Ala.  QQ;  Baxter  v.  Baxter,  122  Mass.  89;  Oahe- 
sen's  Appeal,  59  Pa.;  Marlcillie  v.  Ragland,  77  111.  98; 
Brownfield  v.  Wilson,  78  id.  467;  Williams  v.  Bradley,  3 
Allen,  270;  Wilson  v.  Watson,  4  Scam.  64;  Smith  v.  Taylor, 
21  111.  296;  Hollidayv.  Dixon,  27  id.  33;  Pool  v.  Blakie, 
53  id.  495;  Ilason  v.  Ely,  38  id.  138;  Heuser  v.  Harris,  42 
id.  425;   The  People  v.  Jennings,  44  id.  488. 

In  construing  wills,  in  order  to  carry  into  effect  the  design 
of  the  testator,  the  powers  of  the  executors  will  be  deemed 
commensurate  with  the  trusts  which  are  imposed  upon  them. 
Hayes  v.  Washington,  72  111.  84;  Williams  v.  Bradley,  3  Allen, 
270. 

A  trust  was  created  by  the  testator,  and  to  be  performed  by 
the  executors,  and  was  to  be  worked  out  by  means  of  this 
property  and  by  means  of  the  rents  accruing  therefrom. 
The  rents  were  to  be  collected  and  used  by  the  executors  for 
re-building,  and  until  that  trust  was  discharged  and  termi- 
nated, the  immediate  enjoyment  of  the  property  by  Caruthers 
was  necessarily  postponed.  This  clearly  expressed  purpose 
of  the  testator  was  to  be  carried  out  reasonably  and  consist- 
ently, so  as  to  accomplish  just  what  he  intended.  This  can 
only  be  done  by  giving  to  the  executors  full  control  and 
possession  of  the  property  until  the  trust  concerning  it  is 
completed.  11  Moak,  (Eng.  Rep.)  163;  Stevenson  v.  Mayor 
of  Liverpool,  3d  Vol.  Curtis'  U.  S.  Digest,  p.   610,  sec.  75; 
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Nash  v.  Cutter,  19  Pick.  67;  Launder  son  v.  Stearns,  6  Mass. 
37;  Hall  v.  Curling,  9  Pick.  395;  Dow  v.  Wainwright,  13 
id.  328;  Stone  v.  Hobart,  8  id.  464;  15  Mass.  113;  Beehnan 
v.  Bouser,  23  N.  Y.  Court  of  App.  298 ;  Oilman  v.  Bedding- 
ton,  24  id.  10;  Zocfer  v.  Hatfield,  71  N.  Y.  (26  Sickles,)  92. 

Messrs.  Wallace  &  Mason,  also  for  the  appellees: 

All  parts  of  a  will  are  to  be  construed  in  relation  to 
each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole;  but  where  several  parts  are  absolutely  irreconcilable, 
the  latter  must  prevail.  7  Jarman's  Pules;  1  Pedfield,  425, 
sec.  9;  Brownfield  v.  Wilson,  78  111.  467. 

Where  the  general  intent  of  the  testator  is  clear,  and  it  is 
impracticable  to  give  effect  to  all  the  language  of  the  instru- 
ment expressive  of  some  particular  or  special  intent,  the  latter 
must  yield  to  the  former;  but  every  expressed  intent  of  the 
testator  must  be  carried  out  when  it  can  be,  and  the  general 
intent  overrides  all  mere  technical  and  grammatical  rules. 
A  clearly  expressed  intention  in  one  portion  of  the  will,  is  not 
to  yield  to  a  doubtful  construction  in  any  other  portion  of 
the  instrument.  1  Pedfield,  pages  433,  434;  Brownfield  v. 
Wilson,  78  111.  467;  Funic  v.  Eggleston,  92  id.  515. 

If  the  testator  supposed  that  his  general  intention  would 
be  accomplished  at  or  before  complainant  arrived  at  thirty 
years  of  age,  and  under  such  supposition  fixed  that  time  for 
the  fee  to  vest  in  him,  and  such  general  intention  was  not 
then  accomplished,  then  the  rule  is,  the  time  for  the  vesting 
of  the  title  or  the  beneficial  possession  in  complainants  must 
be  postponed  till  such  general  purpose  is  accomplished. 

If  the  testator  had  used  the  word  "'only"  in  the  same 
position  that  the  complainant  wishes  the  court  to  use  it,  then 
sucli  repugnance  as  might  then  appear  would  not  be  allowed 
to  restrict  or  destroy  such  general  purpose.  1  Pedfield,  442, 
443;  Brownfield  v.  Wilson,  78  III.  467;  Funk  v.  Eggleston,  92 
id.  115. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Malcom  Caruthers, 
for  the  purpose  of  withdrawing  from  the  possession  and  con- 
trol of  the  executors  of  the  estate  of  Malcom  McNeill, 
deceased,  lots  5  and  6,  in  block  116  of  School  section  addi- 
tion of  Chicago,  and  vesting  in  the  complainant  the  entire 
control  of  the  property,  together  with  its  use,  rents  and 
profits. 

The  bill  is  based  upon  the  ground,  that  complainant  was, 
on  the  1st  day  of  May,  1878,  when  he  arrived  at  the  age  of 
thirty  years,  under  the  provisions  of  the  will  of  Malcom 
McNeill,  entitled  to  the  property,  free  and  clear  of  all  incum- 
brance, except  such  debts  as  had,  at  that  time,  t}een  created 
by  the  testator  in  his  lifetime,  or  his  executors,  under  the 
power  or  directions  contained  in  the  will,  since  the  testator's 
death. 

The  circuit  court,  on  the  hearing,  rendered  a  decree  substan- 
tially as  prayed  for  by  complainant  in  the  bill,  but  on  appeal 
to  the  Appellate  Court  the  decree  was  reversed,  and  no  re- 
manding order  entered.  To  reverse  the  judgment  of  the 
Appellate  Court  the  complainant  in  the  bill  took  this  appeal. 

There  is  no  controversy  between  the  parties  in  regard  to 
any  question  except  as  to  the  proper  construction  of  the  will 
of  the  testator,  Malcom  McNeill.  The  testator,  who  resided  in 
Christian  county,  Kentucky,  died  in  the  month  of  February, 
1875,  leaving  a  large  quantity  of  property  in  Kentucky,  Illi- 
nois, Tennessee  and  Mississippi. 

The  will  of  deceased  was  dated  on  the  8th  day  of  Novem- 
ber, 1873,  to  which  there  were  added,  at  subsequent  dates, 
four  codicils.  The  will  and  codicils  were  proven  and  admit- 
ted to  probate  in  the  county  court  of  Christian  county,  in 
March,  1875.  That  part  of  the  will  that  relates  to  the  prop- 
erty devised  to  complainant  is  as  follows  : 

"  I  give  to  my  grandson,  Malcom  Caruthers,  son  of  mv 
daughter  Elizabeth  Caruthers,  deceased,    subject,  as  all  of  my 
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property  is,  to  the  payment  of  my  debts,  the  annuity  to  my 
wife  for  her  lifetime,  and  the  rebuilding  of  houses  on  my 
now  vacant  lots,  in  the  city  of  Chicago,  State  of  Illinois,  the 
rents  of  the  following  described  property,  in  said  city  of  Chi- 
cago, and  county  and  State  before  named,  to-wit:  The  rents 
of  lots  five  (5)  and  six  (6),  in  block  one  hundred  and  sixteen 
(116),  school  section  addition  to  Chicago,  this  lot  lying  and 
being  on  the  west  side  of  South  Clark  street,  in  said  city,  front- 
ing fifty  (50)  feet  on  said  Clark  street,  purchased  by  me  of  the 
Messrs.  Bigelow  (see  the  Bigelow  deeds  and  papers),  which 
houses  had,  before  the  great  fire  of  1871,  on  them,  street  num- 
bered two  hundred  and  twenty-four  (224),  two  hundred  and 
twenty-six  (226),  and  two  hundred  and  twenty-six  and  a  half 
(226 J),  and  has  on  them  now,  three  stores,  with  a  five-story 
house  spread  over  the  entire  lot  and  now  numbered.  The  said 
Malcom  Caruthers  to  receive  the  rents  thereof  until  he  is 
thirty  years  old,  should  he  live  to  that  period,  then  he  shall 
have  said  lot,  and  houses  on  said  lot,  in  fee  simple  title,  only 
thereafter  subject  to  its  pro  rata  payment  of  any  debts 
against  my  estate,  created  either  by  me,  or  my  executors  by  my 
directions,  and  wife's  annuity  as  long  as  she  may  live. 
Should  Malcom  Caruthers,  however,  not  live  to  the  a<re  of 
thirty  years,  and  leaving  no  children,  then,  and  in  that  event, 
this  property  above  named  is  to  be  given,  one-half  to  the  chil- 
dren of  Thomas  Henry  McNeill,  the  other  half  to  the  chil- 
dren of  my  daughter  Martha  Boddie — I  mean  to  their  then 
living  children;  should,  however,  Malcom  Caruthers  leave  a 
child  or  children  then  living — I  mean  living  at  the  time  he 
would  be  thirty  years  old — then  it  goes  to  his  child  or  chil- 
dren so  living." 

This  provision  of  the  will  is  followed  by  certain  directions 
by  the  testator  to  his  executors,  in  regard  to  building  upon 
vacant  lots  in  Chicago,  "  which  he  may  not  have  gotten 
through  with  while  living."  He  first  directs  a  four  story 
house  built  on  a  lot  on  Lake  street,  at  number  122;  second, 
he  directs,  as  the  rents  supply  the  means,  a  three  story  brick 
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block  to  be  erected  at  311,  313  and  315  South  Clark  street; 
third,  "  as  the  rents,  as  named  before,  of  all  my  property  in 
Chicago,  may  supply  the  means,"  his  executors  are  directed 
to  erect  a  similar  brick  building  at  No.  324  South  Clark 
street;  fourth,  a  desire  is  manifested  that  the  lot  on  the  corner 
of  Clark  and  Jackson  streets,  fronting  the  Grand  Pacific  Hotel, 
should  be  leased  for  a  term  of  thirty  or  forty  years,  but,  in 
case  it  can  not  be  leased  for  a  reasonable  price  within  two 
years  after  the  death  of  the  testator,  then  he  directs  his 
executors  to  erect  a  house  on  the  lot  at  a  cost  not  exceeding 
$80,000,  "  for  the  building  of  which,  to  aid  the  rents  that  may 
becoming  in,  they  (the  executors)  are  authorized  and  empow- 
ered to  mortgage  said  lot  to  the  amount  of  $50,000,  payable  in 
equal  payments  of  two,  three  and  four  years.  He  also  directs 
a  brick  house,  corresponding  with  its  immediate  neighbors,  to 
be  put  on  a  certain  lot  on  Market  street,  adjoining  the  prop- 
erty of  the  u  Farwells,"  as  soon  as  the  income  of  the  rents 
will  enable  the  executors  to  do  so.  Then  follows  this  lan- 
guage: "All  of  which  buildings  are  to  be  done  and  per- 
formed at  the  common  expense,  from  the  rents  of  my  prop- 
erty, to  progress  in  the  order  above  named." 

It  appears,  from  the  evidence,  that  the  testator,  at  the  time 
of  his  death,  had  improved  a  large  portion  of  the  property, 
46  Lake  street,  128  and  130  Clark  street,  186  and  186}  Clark 
street,  201  and  203  Clark  street,  222,  224  and  226  Clark 
street,  and  122  Lake  street  were  being  built. 

Since  the  death  of  the  testator,  the  executors  have  im- 
proved the  following  property:  122  Lake  street  has  been 
finished,  and  buildings  erected  on  311,  313  and  315  South 
Clark  street,  and  improvements,  amounting  to  about  $1350, 
have  been  made  on  201  and  203  Clark  street.  The  following 
remain  to  be  improved,  under  the  direction  of  the  will: 
No.  250,  252  and  323  South  Clark  street,  and  the  forty 
feet  on  Market  street. 

The  widow  of  the  testator  died  in  August,  1876,  and  the 
annuity  bequeathed  to  her  had  been  paid.     Complainant  was 
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thirty  years  of  age  on  the  first  day  of  May,  1878,  and  it 
appears,  from  the  master's  report,  that,  at  the  time  of  the  fil- 
ing of  the  bill,  the  debts  against  the  estate,  which  had  been 
created  by  the  testator  in  his  lifetime,  or  the  executors,  since 
his  death,  were  merely  nominal. 

The  question  arising  upon  the  record  is,  whether  Malcom 
Caruthers,  on  arriving  at  the  age  of  thirty  years,  was  entitled 
to  have  the  possession  and  use  of  the  property  devised  to  him, 
subject  only  to  such  debts  as  had  then  been  created,  or,  is  the 
property  to  be  held  by  the  executors  until  the  remainder  of 
the  Chicago  property  shall  be  improved  by  the  executors,  and 
the  rents  used  for  that  purpose. 

In  the  construction  of  wills,  the  intention  of  the  testator  is 
always  the  important  question  to  be  determined,  and  that 
intention  is  usually  ascertained  by  the  language  used  by  the 
testator,  and  when  ascertained,  it  is  the  duty  of  courts  to  see 
that  it  is  carried  out  and  enforced  in  the  manner  declared  in 
the  will.  It  is  always  proper,  in  determining  what  the  tes- 
tator intended,  to  examine  each  provision  of  the  will  that  has 
any  bearing  on  the  point  in  dispute,  and  construe  them 
together. 

It  will  be  observed  that  there  is  a  marked  distinction  be- 
tween the  language  used  by  the  testator  in  devising  the  rents 
of  the  real  estate  to  complainant,  and  the  land  itself.  The 
will  declares:  "I  give  to  *  *  *  Malcom  Caruthers, 
*  *  *  subject,  as  all  my  property  is,  to  the  payment  of 
my  debts,  the  annuity  to  my  wife  for  her  lifetime,  and  the 
rebuilding  of  houses  on  my  now  vacant  lots  in  the  city  of 
Chicago,  *  *  *  the  rents  of  the  following  described 
property:  *  *  *  the  said  Malcom  Caruthers  to  receive 
the  rents  thereof  until  he  is  thirty  years  old,  should  he  live 
to  that  period, — then  he  shall  have  said  lot  and  houses  on  said 
lot  in  fee  simple  title,  only  thereafter  subject  to  its  pro  rata 
payment  of  any  debts  against  my  estate,  created  either  by  me, 
or  my  executors  by  my  directions,  and  wife's  annuity  so  long 
as  she  may  live." 
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Had  the  testator  intended,  by  the  language  used,  that  the 
fee  in  the  property  should  pass  to  complainant  on  the  same 
terms  and  upon  the  same  footing  as  the  rents,  it  is  strange 
indeed  that  he  used  language  so  different  in  meaning  when 
he  referred  to  the  fee  from  that  used  in  speaking  in  reference 
to  the  rents.  The  testator,  in  bequeathing  the  rents,  makes  the 
bequest  subject  to  his  debts,  subject  to  the  annuity  to  his  wife 
and  the  rebuilding  of  the  houses  on  the  vacant  lots,  but 
when  he  comes  to  devise  the  fee  in  the  lot,that  is  to  pass  to 
complainant  at  a  definite  specified  time,  subject  to  two  things 
only:  its  pro  rata  payment  of  any  debts  against  his  estate, 
created  by  him  or  his  executors,  and  subject  to  the  annuity  to 
his  wife.  It  is  a  significant  fact, that  the  rebuilding' on  the 
vacant  lots  was  here  omitted,  when  just  previous,  in  devising 
the  rents,  it  was  inserted.  Can  it  be  said  that  this  was  with- 
out purpose  or  design  on  the  part  of  the  testator?  The  lan- 
guage used  repels  a  presumption  of  that  character.  If  the 
testator  had  intended  to  charge  the  real  estate  with  the  ex- 
pense of  building  on  the  other  lots,  regardless  of  the  time 
when  the  building  should  be  done,  doubtless  he  would  have 
used  language  which  would  not  have  left  the  matter  in  doubt, 
as  he  did  in  devising  the  rents. 

The  position  is,  however,  taken,  that  the  word  "  created, " 
does  not  refer  simply  to  debts  then  created  or  existing,  but 
means  those  that  might  thereafter  be  created  as  well.  We 
perceive  no  ground  upon  which  that  construction  can  be 
placed  upon  the  word  as  used  by  the  testator.  He  doubtless 
meant  and  intended  what  he  said.  Debts  which  were  on  the 
1st  day  of  May,  1878,  created,  were  such  as  then  had  an  ex- 
istence, and  not  such  as  might  come  into  existence  in  the 
future.  This  is  the  ordinary  meaning  of  the  word,  and 
doubtless  the  one  given  it  by  the  testator.  Webster  says, 
" created"  means  " caused  to  exist;  produced;  generated." 

Again,  the  expression  of  the  testator  that  complainant,  at 
the  age  of  thirty,  should  have  the  lot  "in  fee  simple. title," 
is  entitled  to  some  consideration,  tending  to  show  what  the 
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intention  was.  While  the  testator  had  used  similar  language 
in  another  part  of  the  will,  doubtless  fearing  that  his  language 
might  not  be  properly  understood,  he  recurs  to  the  lan- 
guage, and  says:  "I  mean,  *  *  *  where  I  have  said 
the  fee  simple  of  all  the  property  herein  named,  I  mean  that 
the  fee  simple  title — the  perfect  and  complete  title. "  Is  it 
reasonable  to  believe  that  the  testator  would  devise  to  com- 
plainant a  perfect  title  to  a  lot,  and  at  the  same  time  burden 
it  with  an  incumbrance  which  might  consume  the  entire  in- 
come of  the  property  during  the  natural  life  of  complainant? 
This  is  unreasonable,  and  yet  the  construction  contended  for 
miffht  lead  to  such  a  result.  If  the  executors  have  the  right 
to  create  a  debt  one  year  after  complainant  became  thirty 
years  old,  for  the  payment  of  which  the  rents  derived  from 
complainant's  property  may  be  used,  they  may  do  the  same  in 
ten  or  twenty  years,  and  thus  practically  deprive  the  com- 
plainant of  the  use  and  enjoyment  of  his  property  during 
his  lifetime,  and  defeat  the  plain  intention  manifested  by  the 
testator  to  vest  the  absolute  title  of  the  property  in  complain- 
ant when  he  should  arrive  at  the  age  of  thirty  years. 

But,  it  is  said  that  the  testator's  intention  is  manifested 
throughout  the  entire  will  to  have  the  vacant  lots  in  Chicago 
rebuilt,  and  that  the  expense  of  rebuilding  was  to  be  paid  by 
rents  realized  from  all  the  Chicago  property.  To  some  extent 
this  is  doubtless  true,  but  while  there  was  a  clause  to  have 
certain  portions  of  the  property  rebuilt,  we  have  the  express 
declaration  of  the  testator  that  if  the  lot  on  the  corner  of 
Jackson  and  Clark  streets  could  be  leased  for  thirty  or  forty 
years,  he  would  much  prefer  that  course.  In  regard  to 
the  other  property  which  the  testator  desired  his  executors 
to  rebuild,  while  the  will  contains  no  express  limitation  within 
which  the  improvement  shall  be  made,  yet  it  is  apparent,  from 
all  the  provisions  of  the  will,  that  it  was  not  contemplated 
that  the  rebuilding  of  the  property  should  be  delayed  for  a 
number  of  years.  Much  of  the  property  had  been  rebuilt  by 
the  testator  after  he  wrote  his  will  and  before  his  death,  and 
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doubtless  he  expected  that  the  improvement  would  be  prose- 
cuted by  the  executors  and  completed  at  an  early  day,  and 
before  complainant  should  arrive  at  the  age  of  thirty  years. 
If  this  had  not  been  expected  by  him,  he  might  not  have 
provided  that  complainant,  on  the  1st  of  May,  1878,  should 
have  a  perfect  title  to  the  land  devised  to  him. 

Much  stress,  however,  is  placed  on  the  directions  contained 
in  the  will.  It  is  true  that  the  directions  of  the  testator, 
which  are  a  part  of  the  will,  are  entitled  to  due  consideration 
in  placing  a  construction  upon  the  instrument.  In  those 
directions  it  is  declared,  "  all  of  which  buildings  are  to  be 
done  and  performed  at  the  common  expense,  from  the  rents 
of  my  property."  Does  this  clause  of  the  will  change  or 
modify  that  provision  which  declares,  "the  said  Malcom  Ca- 
ruthers  is  to  receive  the  rents  thereof  [lots  devised  to  him] 
until  he  is  thirty  years  old,  should  he  live  to  that  period, — 
then  he  shall  have  said  lot  and  houses  on  said  lot  in  fee  sim- 
ple title,  only  thereafter  subject  to  its  pro  rata  payment  of 
any  debts  against  my  estate,  created  either  by  me,  or  my  exec- 
utors by  my  direction."  The  will  bears  date  Nov.  8,  1873. 
Complainant  would  not  be  thirty  years  old  until  May  1,  1878. 
Here  was  a  period  of  almost  five  years  within  which  the  re- 
building upon  the  lots  could  be  carried  on  at  the  expense  of 
the  property  devised  to  complainant,  and  the  property  would 
be  bound  for  its  pro  rata  share  of  all  debts  created  by  the 
testator  in  his  lifetime,  or  his  executors  after  his  death.  Now, 
when  due  consideration  is  given  to  each  clause  in  the  will,  we 
regard  the  conclusion  irresistible  that  the  testator  intended 
that  the  rebuilding  should  be  consummated  before  complain- 
ant became  thirty  years  old;  but  whether  it  was  or  not,  com- 
plainant should,  at  that  time,  become  possessed  of  the  property 
devised  to  him,  subject  only  to  such  debts  as  had  at  that  time 
been  created. 

The  intent  of  the  testator  is  so  manifest  that  complainant 
should,  when  he  became  thirty  years  old,  receive  the  property 
with  a  perfect  title,  subject  only  to  such  debts  as  had  then 
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been  created,  that  we  can  not  hold  that  the  executors  were 
authorized  after  that  time  to  encumber  the  property  with 
debts  of  their  contracting,  without  disregarding  the  clear  and 
expressed  intent  of  the  testator. 

We  think  it  manifest,  from  a  close  examination  of  the  di- 
rections of  the  testator,  that  he  did  not  intend  that  the 
rebuilding  of  his  property  should  be  delayed  until  complain- 
ant should  arrive  at  the  age  of  thirty  years.  The  first  direc- 
tion is,  that  a  house  should  be  built  at  122  Lake  street; 
second,  he  wishes  311,  313  and  315  built  upon;  third,  he 
desires  324  South  Clark  street  built  up;  fourth,  he  wants  lot 
on  corner  of  Jackson  and  Clark  streets  leased,  if  it  could  be 
leased  to  advantage  within  two  years  after  his  death,  and  if 
not,  then  a  house  shall  be  erected  ;  fifth  and  last,  he  directs  a 
house  to  be  erected  on  a  lot  on  Market  street.  The  build- 
ing is  to  progress  in  the  order  above  named. 

It  is  apparent  that  the  testator,  from  the  language  used  in 
the  fourth  direction,  expected  that  all  the  property  before 
named  would  be  rebuilt  before  1877,  and  if  they  had  followed 
his  directions  the  house  on  the  corner  of  Jackson  and  Clark 
streets  would  have  been  erected  in  that  year,  which  would 
have  left  only  one  more  lot  to  be  built  upon,  which  doubtless 
could  have  been  rebuilt  before  the  1st  of  May,  1878. 

It  is,  therefore,  plain  that  the  testator,  in  the  expectation 
that  the  Chicago  property  would  be  rebuilt  before  May  1, 
1878,  provided  that  date  when  complainant  should  come  into 
the  possession  of  the  property  devised  to  him,  free  from  all 
incumbrances,  except  such  debts  as  had  before  that  time  been 
created.  The  fact  that  a  portion  of  the  property  has  not  been 
rebuilt,  affords  no  reason  why  the  plain  intention  of  the  tes- 
tator, as  expressed  in  the  will,  should  be  disregarded,  and 
complainant  deprived  of  the  possession  and  use  of  the  prop- 
erty devised  to  him  at  the  time  the  testator  plainly  indicated 
in  the  will  that  he  should  receive  it. 

The  judgment  of  the  Appellate  Court  will  be  reversed  and 
the  cause  remanded.  Judgment  reversed. 
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The  judgment  of  the  Appellate  Court  will  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Patrick  Gainey  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  February  3,  1881. 

1.  New  trial — on  evidence,  in  criminal  cases.  In  cases  where  the  evidence 
is  conflicting,  depending  upon  the  credibility  of  the  opposing  witnesses,  the 
finding  of  the  jury  must  be  regarded  as  conclusive,  unless  it  is  reasonably 
clear  that  an  error  has  been  committed.  It  is  only  where  the  court  is  able  to 
say,  from  a  careful  consideration  of  the  whole  of  the  testimony,  that  there 
is  clearly  a  reasonable  and  well  founded  doubt  of  the  guilt  of  the  accused, 
that  it  will  interpose  on  the  ground  the  evidence  does  not  support  the  verdict. 

2.  Criminal  law — right  of  the  jury  to  disbelieve  testimony  of  the  accused.  In 
a  capital  case,  the  jury  have  the  right,  under  certain  circumstances,  as  in  this 
case,  to  disbelieve  the  testimony  of  the  accused,  except  so  far  as  corroborated 
by  other  witnesses,  from  the  fact,  that  if  guilty,  he  has  the  most  powerful  and 
urgent  of  motives  to  misrepresent  the  real  facts. 

3.  Same — instruction  as  to  self-defence — reference  to  evidence.  An  instruction 
as  to  the  doctrine  of  self-defence,  almost  literally  in  the  language  of  section  149 
of  the  Criminal  Code,  except,  in  place  of  the  words  in  the  statute,  "it  must 
appear  that  the  danger  was  so  urgent,"  the  instruction  read,  "it  must 
appear,  from  the  evidence,  the  danger  was  so  urgent,"  etc.  It  was  objected 
that  the  interpolation  of  the  words,  "from  the  evidence,"  rendered  the  in- 
struction bad,  as  ignoring  how  it  reasonably  appeared  to  the  accused,  and 
placing  the  right  of  self-defence  upon  how  the  facts  appeared  to  the  jury 
from  the  evidence:  Held,  that  the  use  of  those  words  did  not  vitiate  the 
instruction. 

4.  Same — instruction  ignoring  apparent  danger.  An  instruction  for  the 
People  on  a  trial  of  one  upon  the  charge  of  murder,  that  "  where  the  defend- 
ant pleads  self-defence  as  an  excuse  for  the  killing,  it  must  appear,  from 
the  evidence,  that  the  danger  was  so  urgent  and  pressing,  that  in    order   to 


1881.]  Gainey  el  al.  v.  The  People.  271 

Syllabus. 

save  his  own  life,  or  prevent  his  receiving  great,  bodily  harm,  the  hilling  of 
the  other  was  absolutely  necessar}',"  etc.,  was  held,  as  standing  alone,  to  be 
erroneous,  as  ignoring  the  doctrine  of  apparent  danger;  but  when  such  an 
instruction  is  only  one  of  a  series  on  the  subject,  and  the  law  of  self-defence 
is  properly  laid  down  in  other  instructions  in  respect  to  apparent  danger,  the 
error  will  not  be  ground  of  reversal. 

5.  Same— accused  must  not  act  from  malice.  In  order  to  show  justification 
in  taking  human  life  in  self-defence,  the  defendant  must  show  to  the  jury  the 
actual  state  of  facts,  whether  deceptive  or  otherwise,  which  surrounded  him 
at  the  time  of  the  homicide,  in  order  to  enable  them  to  determine  whether 
they  were  sufficient  to  excite  the  fears  of  a  reasonable  person,  and  whether 
the  accused,  in  taking  the  life  of  the  deceased,  in  good  faith  really  acted  under 
the  influence  of  those  fears,  and  not  in  a  spirit  of  revenge. 

6.  If  the  accused  seek  and  bring  on  a  difficulty  with  the  deceased  at  the 
time  of  the  killing,  he  will  not  be  allowed  to  avail  of  the  right  of  self-de- 
fence in  order  to  shield  himself  from  the  consequences  of  the  killing,  how- 
ever imminent  the  danger  in  which  he  may  have  found  himself  in  the 
progress  of  the  afl'ray  which  he  brought  upon  himself. 

7.  Same — instruction  limiting  difficulty  where  there  have  been  two.  Where  one 
accused  of  murder,  and  the  deceased,  had  two  difficulties  or  affrays  on  the 
same  day  of  the  killing,  an  instruction  in  regard  to  the  right  of  self-defence, 
which  refers  to  the  difficulty  "  at  the  time  of  the  killing,'"  will  be  sufficiently 
explicit  to  show  that  it  was  the  last  difficulty  that  was  meant. 

8.  Same — presence  of  bailiff  during  the  deliberation  of  the  jury.  The 
presence  of  a  bailiff  in  charge  of  a  jury  in  a  capital  case,  in  the  jury  room 
during  a  part  of  their  deliberations,  is  a  grave  irregularity  and  a  breach  of 
duty  on  the  part  of  the  officer,  which  will  or  will  not  vitiate  the  verdict, 
depending  on  the  circumstances  in  each  particular  case.  Where  it  affirma- 
tively appears  that  the  officer  was  not  influenced  by  improper  motives,  and 
that  his  conduct,  outside  of  the  mere  fact  of  being  in  the  presence  of  the  jury, 
is  unexceptionable,  and  the  court  is  unable  to  discover,  after  clue  inquiry, 
any  thing  connected  with  the  transaction  from  which  it  may  reasonably  be 
inferred  the  jury  were  improperly  influenced,  or  the  rights  of  the  accused 
prejudiced,  there  will  be  no  sufficient  reason  for  setting  aside  the  verdict. 

9.  Where  a  bailiff  in  charge  of  a  jury  in  a  capital  case,  who  has  given 
material  evidence  against  the  accused  upon  controverted  points,  is  present 
with  the  jnry  while  considering  of  their  verdict,  this  will  vitiate  their  verdict 
where  the  jury  find  the  defendant  guilty,  as  tending  to  prevent  that  free 
discussion  of  his  testimony  which  the  ends  of  justice  demand. 

Writ  of  Error  to  the  Circuit  Court  of  Rock  Island 
county;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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Briefs  for  the  Plaintiffs  in  Error,  and  for  the  People. 

Messrs.  Kenwokthy  &  Beardsley,  for  the  plaintiffs  in 
error : 

A  verdict  against  a  defendant  in  a  criminal  case  will  not 
be  sustained  when  there  is  a  conflict  upon  a  vital  point  in 
the  evidence,  if  the  instructions  applicable  to  that  point  on 
the  part  of  the  People  and  of  the  accused  are  materially  in 
conflict.  The  law  must  be  given  to  the  jury  with  accuracy, 
and  so  consistently  as  not  to  be  capable  of  misleading. 

The  13th  instruction  given  for  the  People  is  bad.  The 
interpolation  of  the  words,  "it  must  appear,  from  the  evidence" 
is  fatal  to  it.  No  matter  how  fully  it  may  have  been  shown 
that  to  the  accused  it  reasonably  appeared  to  be  so,  it  must 
appear,  from  the  evidence,  that  is,  to  the  jury,  that  for  the  rea- 
son and  purpose  stated,  the  killing  of  the  other  was  absolutely 
necessary.  Campbell  v.  People,  16  111.  17;  Schnier  v.  People, 
23  id.  17;  Maker  v.  People,  24  id.  241;  Roach  v.  People, 
77  id.  25;  Steinmeyer  v.  People,  95  id.  383. 

Nor  was  the  error  in  giving  it  cured  by  the  giving  of 
another  on  the  part  of  the  defendant,  whicli  did  state  the  law 
correctly.  It  has  often  been  so  declared,  but  we  only  cite 
the  latest  case, — Steinmeyer  v.  People,  95  111.  383. 

The  15th  instruction  is  too  indefinite  in  meaning.  The 
words,  "brought  on  a  difficulty  at  the  time  of  the  killing," 
may  have  been  understood  as  referring  to  the  difficulty  at 
Schatz's  saloon,  and  even  if  it  did  so  refer,  the  offence  of 
Gainey  in  soiling  the  hitching  strap  of  the  deceased  was 
trivial,  and  did  not  deprive  him  of  the  right  of  self-defence 
a  short  time  afterwards  in  a  difficulty  not  brought  on  by 
him. 

The  verdict  was  vitiated  by  the  presence  of  bailiffs  in  the 
room  with  the  jury  while  they  were  deliberating  upon  it. 
State  v.  Snyder,  20  Kan.  306;   Cole  v.  Swan,  4  Green,  32. 

Mr.  E.  M.  Parmenter,  State's   attorney,  for  the  People: 
In  respect  to  the  law  of  self-defence,  and  as  sustaining  in- 
struction  No.  13,  reference   is  made   to   section   149   of  the 
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Criminal  Code.  Greschia  v.  People,  53  111.301;  Adams  v. 
People,  47  id.  379;  Davis  v.  People,  88  id.  351;  Allen  v.  Peo- 
ple, 77  id.  487. 

The  jury  could  not  have  been  in  any  doubt  as  to  the  law 
of  self-defence  and  its  application  to  the  plea  of  the  defend- 
ants. On  this  point,  the  court  instructed  the  jury  fully  and 
as  favorably  to  the  defendants  as  they  could  desire. 

Objection  is  also  made  to  the  People's  15th  instruction 
from  the  use  of  the  words  "brought  ou  a  difficulty  at  the 
time  of  the  killing/7  This  instruction,  like  all  the  others, 
should  be  read  in  the  light  of  the  facts.  The  time  and  place 
of  the  difficulty  are  notlefc  indefinite.  The  time  was  the  time 
of  the  killing,  and  not  the  time  of  any  previous  difficulty. 

As  to  the  presence  of  the  bailiff  with  the  jury  in  their 
room,  counsel  cite  2  Graham  and  Waterman  on  New  Trials, 
330,  Jumpertz  v.  People,  21  111.  413,  Commomveallh  v.  Shields, 
2  Bush,  81,  Reius  v.  People,  30  111.  274. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

Patrick  Gainey  and  Patrick  Grogan,  plaintiffs  in  error, 
and  James  McCormac,  were  jointly  indicted  and  tried  at  the 
January  term,  1880,  of  the  Pock  Island  circuit  court,  for  the 
murder  of  Conrad  Wittick,  resulting  in  the  acquittal  of  Mc- 
Cormac and  the  conviction  of  Gainey  and  Grogan.  A  motion 
for  a  new  trial  having  been  overruled,  the  court,  in  pursuance 
of  the  verdict,  sentenced  Gainey  and  Grogan  to  the  peniten- 
tiary, the  former  for  fourteen  years  and  the  latter  for  his 
natural  life,  and  the  present  writ  of  error  is  prosecuted  to 
reverse  that  sentence. 

It  appears,  from  the  evidence,  that  the  deceased,  on  the 
14th  of  November,  1879,  started  in  a  one-horse  wagon  from 
the  city  of  Rock  Island  to  a  place  called  Milan,  some  miles 
south  of  Rock  Island,  for  the  purpose  of  getting  some  flour 
and  meal.  While  on  his  way,  and  in  the  outskirts  of  tlie 
city,  he  stopped,  tied  his  horse  with  a  halter  to  a  hitching 
18—97  III. 
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post  opposite  Schatz's  saloon,  and  went  in  for  the  purpose  of 
getting  a  glass  of  beer.  While  in  there,  engaged  in  conver- 
sation with  Schatz,  plaintiffs  in  error,  together  with  McCor- 
mac,  came  up  and  stopped  outside.  While  there,  Gainey  and 
Grogan  urinated  against  the  hitching  post  and  on  the  halter 
of  the  deceased.  On  the  latter  coming  out  of  the  saloon  and 
perceiving  what  had  been  done,  some  warm  words  passed 
between  the  parties,  resulting  in  the  deceased  being  knocked 
down  and  kicked  by  Gainey.  Immediately  thereafter  the 
three  started  off  in  a  brisk  pace,  on  the  same  route  the  de- 
ceased was  traveling,  leaving  him  at  the  saloon.  The  latter, 
after  going  to  the  door  of  the  saloon  and  having  some  words 
with  Schatz,  got  in  his  wagon  and  started  off  in  a  trot  towards 
Milan  in  a  south  direction,  over  the  same  road  the  three  were 
going,  passing  them  about  a  hundred  and  twenty  or  thirty 
vards  from  Schatz's  saloon,  two  of  them  beinp;  on  one  side  of 
the  road  and  one  on  the  other.  Before  passing  them  the  de- 
ceased drew  from  his  pocket  a  pistol,  and  as  he  approached 
pointed  it  at  them,  first  on  one  side  of  the  road  and  then  on 
the  other,  and,  according  to  the  testimony  of  the  accused, 
snapped  it  once  at  Grogan,  but  no  shot  was  fired.  According 
to  the  testimony  of  some  of  the  witnesses,  at  least  two  of  the 
accused  were  stooping  down  and  supplying  themselves  with 
rocks  before  the  deceased  drew  or  presented  his  revolver, 
while  according  to  the  testimony  of  the  accused  the  revolver 
was  drawn  first.  By  what  seems  to  be  the  weight  of  the  tes- 
timony, the  deceased  had  just  passed  the  party  when  Grogan 
coming  up  in  the  rear  threw  a  stone  at  the  deceased  which 
struck  him  in  the  back  of  the  head,  causing  an  injury  from 
which  he,  on  the  following  day,  died.  Upon  receiving  the 
blow,  his  head  dropped  and  his  body  pitched  forward  over 
the  dashboard,  from  which  position  the  jolting  of  the  wagon 
soon  caused  him  to  tumble  over  into  the  road.  Without 
offering  any  aid  or  assistance  to  the  deceased,  they  at  once 
sought  safety  in  flight. 
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A  reversal  is  asked,  first,  upon  the  ground  the  evidence  is 
insufficient  to  sustain  the  verdict.  Leaving  out  of  sight  the 
testimony  of  the  accused  themselves,  it  must  be  conceded  that 
the  evidence  otherwise  fully  warranted  the  conviction.  What, 
if  any,  credit  they  were  entitled  to,  was  purely  a  question  for 
the  jury,  and  it  having  been  determined  adversely  to  the 
accused,  this  court  has  no  right  to  interpose  by  substituting 
its  own  opinion  for  that  of  the  jury.  The  hiw,  whether  wisely 
or  unwisely,  entrusted  the  consideration  and  decision  of  that 
question  to  the  jury,  and  when  it,  having  honestly,  according 
to  the  best  lights  before  it,  performed  that  duty,  its  determi- 
nation must  be  accepted  as  conclusive,  unless  it  is  reasonably 
clear  that  an  error  has  been  committed.  It  is  only  when  this 
court  is  able  to  say,  from  a  careful  consideration  of  the  whole 
of  the  testimony,  that  there  is  clearly  a  reasonable  and  well- 
founded  doubt  of  the  guilt  of  the  accused,  that  it  will  inter- 
pose on  the  ground  the  evidence  does  not  support  the  verdict. 
Rafferty  v.  The  People,  72  111.  37. 

The  most  important  and  useful  function  which  the  jury  is 
required  to  perform,  is  to  determine  on  which  side  of  a  con- 
troversy the  real  truth  lies,  where  the  testimony  as  to  the 
material  facts  is  directly  in  conflict  and  irreconcilable,  and 
its  conclusion  in  such  case,  of  necessity  depends  largely  upon 
the  credit  to  be  given  to  the  opposing  witnesses, — hence  it  is 
universally  admitted  to  be  the  peculiar  province  of  the  jury 
to  determine  the  credibility  of  the  witnesses. 

In  capital  cases,  like  the  present,  the  accused,  if  guilty,  has 
the  most  powerful  and  urgent  of  motives  to  misrepresent  the 
real  facts,  and  if  this  court  is  bound  in  every  case  of  the  kind 
to  set  aside  the  conviction  merely  because  the  testimony  of 
the  accused  shows  a  case  of  justifiable  homicide,  it  would  not 
be  long  until  there  would  be  no  security  for  life  or  limb,  and 
trials  by  jury  would  become  idle  and  useless  ceremonies. 

Conceding  to  the  jury,  then,  as  we  do,  the  right,  under  all 
the  circumstances  of  this  case,  to  disbelieve  the  testimony  \)f 
the  accused,  except  so  far  as  corroborated  by  other  witnesses, 
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we  are  satisfied  the  evidence  sufficiently  sustains  the  verdict. 
It  is  next  claimed  that  the  13th  and  15th  instructions 
given  on  behalf  of  the  People  are  erroneous,  and  a  reversal 
is  asked  for  that  reason. 

The  13th  instruction  is  as  follows : 

"The court  further  instructs  the  jury,  that  in  a  prosecution 
for  murder,  where  the  defendants  plead  self-defence  as  an 
excuse  for  the  killing,  it  must  appear,  from  the  evidence,  that 
the  danger  was  so  urgent  and  pressing,  that  in  order  to  save 
his  own  life  or  prevent  his  receiving  great  bodily  harm,  the 
killing  of  the  other  was  absolutely  necessary;  and  it  must 
appear  also  that  the  person  killed  was  the  assailant,  or  that 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow  was  given." 

It  will  be  perceived  that  the  instruction  is  almost  a  literal 
copy  of  the  149th  section  of  the  present  Criminal  Code. 
The  only  difference,  except  as  to  the  introductory  words,  is 
that  the  statute  says  "  it  must  appear  that  the  danger  was  so 
urgent,"  etc.,  while  the  instruction  reads  "  it  must  appear, 
from  the  evidence,  the  danger  was  so  urgent,"  etc. 

It  is  claimed  that  the  interpolation  of  the  words,  "from 
the  evidence,"  is  fatal  to  the  instruction.  And  lest  we  might 
not  do  entire  justice  to  the  criticism  of  counsel,  we  give  it  in 
their  own  words. 

They  say:  "A  fatal  interpolation.  No  matter  how  fully 
it  may  have  been  shown  that  to  the  accused  it  reasonably 
appeared  to  be  so,  it  must  appear,  from  the  evidence,  that  is,  to 
the  jury,  that  for  the  reason  and  purpose  stated  the  killing 
of  the  other  was  absolutely  necessary." 

The  italics  and  punctuation  are  counsel's. 

It  is  substantially  conceded  that  the  instruction  would  be 
correct  if  the  interpolation,  "from  the  evidence/9  had  been  omit- 
ted. But  it  is  supposed  by  counsel  that  the  use  of  these  words 
in  effect  repudiates  the  well  recognized  doctrine,  that  the  right 
of  self-defence  exists  as  well  where  the  danger  is  apparent  as 
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real.  While  the  instruction,  even  without  these  words,  when 
considered  by  itself,  and  without  reference  to  the  other  in- 
structions bearing  upon  that  question,  would  doubtless  be 
obnoxious  to  the  objection  urged,  yet  not  by  reason  of  the 
interpolation  in  question.  The  addition  of  these  words  does 
not  at  all  chancre  the  character  of  the  instruction.  They  are 
nothing  more  than  what  the  law  implies  in  every  prosecution 
where  the  right  of  self-defence  is  relied  upon  as  an  answer  to 
the  indictment.  In  every  such  case,  where  the  defence  is 
properly  allowed,  the  state  of  facts  set  forth  in  the  149th  sec- 
tion, as  modified  by  the  preceding  section,  must  be  made  to 
appear  before  the  court  and  jury  trying  the  cause,  and  this 
can  only  be  done  by  the  evidence;  hence  the  introduction  of 
those  words  was  entirely  proper,  being  nothing  more,  as  before 
remarked,  than  what  the  law  implied  without  them. 

The  doctrine  of  apparent  danger,  as  announced  in  the 
Campbell  case  and  subsequent  cases,  does  not  appear  in  the 
149th  section,  but  it  is  distinctly  announced  in  the  148th  sec- 
tion, and  therefore  the  former  section  in  that  respect  must  be 
regarded  as  modified  by  the  latter;  hence  it  has  uniformly 
been  held  by  this  court,  since  the  Campbell  case,  that  an  in- 
struction, in  the  very  language  of  the  149th  section',  if  not 
modified  by  some  other  instruction,  would  be  erroneous. 

So,  in  this  case,  we  are  of  opinion  that  the  instruction  in 
question,  if  considered  as  an  independent  instruction  and  not 
as  a  part  of  a  series  of  instructions,  as  it  certainly  is,  would 
be  obnoxious  to  the  objection  that  it  ignores  the  doctrine  of 
apparent  danger. 

But  it  is  a  familiar  doctrine,  that  in  passing  upon  a  single 
instruction,  it  must  be  considered  in  connection  with  other 
instructions  bearing  upon  the  same  subject,  and  if,  when  thus 
considered,  it  appears  the  law  has  been  fairly  presented  to  the 
jury,  the  court  will  not  reverse  because  such  instruction  does 
not  contain  all  the  law  relating  to  that  particular  subject, 
unless,  under  the  peculiar  circumstances  of  the  case,  the  court 
is  of  opinion  the  jury  may  have  been  misled  by  it. 


278  Gainey  et  ah  v.  The  People.  [Feb. 

Opinion  of  the  Court. 

Iii  the  present  case,  the  jury  were  distinctly  told  in  a  num- 
ber of  instructions  that  it  was  not  necessary  that  the  danger 
should  be  real,  but  that  it  was  sufficient  if  it  was  apparent, 
and  we  are  fully  satisfied  the  jury  could  not  have  been  misled 
by  the  instruction  in  question. 

With  respect  to  the  conclusion  of  counsel  concerning  the 
interpolation  of  the  words  "from  the  evidence"  it  may  be 
further  remarked,  the  object  of  every  judicial  inquiry,  upon  a 
charge  of  a  feloneous  homicide,  where  the  defence  is  justifi- 
cation, is  to  present  to  the  jury  the  actual  state  of  facts, 
whether  deceptive  or  otherwise,  Avhich  surrounded  the  ac- 
cused at  the  time  of  the  homicide,  in  order  to  enable  it  to  de- 
termine whether  they  were  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  whether  the  accused,  in  taking  the 
life  of  the  deceased,  in  good  faith  really  acted  under  the  in- 
fluence of  those  fears,  and  not  in  a  spirit  of  revenge. 

When  the  actual  facts  are  presented  to  the  jury,  it  must 
determine,  assuming  the  accused  to  be  a  reasonable  person, 
how  they  appeared  to  him,  and  the  jury  can  only  judge  of 
this  from  the  manner  in  which  the  same  facts,  considered 
from  his  standpoint,  appear  to  the  jury  itself.  And  the  con- 
clusion of  the  jury  in  every  such  case,  when  properly  formed, 
must  of  necessity  be  based  upon  the  evidence  adduced  upon 
the  trial,  and  that  part  of  the  instruction  to  which  objection 
is  made  only  expresses  this  fact. 

The  instruction  simply  embodies  a  plain  provision  of  the 
statute,  upon  one  particular  aspect  of  the  case,  and  we  fail  to 
see  any  objection  to  it.  The  cases  referred  to  upon  this 
question  do  not,  in  our  opinion,  conflict  with  any  thing  we 
have  here  said. 

The  15th  instruction  is  in  these  words:  "The  jury  are 
further  instructed,  that  if  they  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendants  sought  and 
brought  on  a  difficulty  with  Conrad  Wittick,  at  the  time  of  the 
killing,  they  can  not  afterwards  avail  themselves  of  the  right 
of  self-defence^  in  order  to  shield  themselves  from  the  conse- 
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quences  of  killing  the  said  Conrad  Wittick,  if  such  is  the 
proof,  however  imminent  the  danger  in  which  they  may  have 
found  themselves  in  the  progress  of  the  affray  which  they  so 
brought  upon  themselves. " 

It  is  complained  of  this  instruction,  that  the  expression, 
"  brought  on  a  difficulty  at  the  time  of  killing,"  is  too  indefi- 
nite,— that  it  does  not  sufficiently  appear  how  much  of  what 
occurred  between  the  deceased  and  the  accused,  on  that  day, 
was  intended  to  be  included  in  the  term  "difficulty." 

The  term,  "  difficulty,"  as  applicable  to  what  transpires 
between  parties,  when  it  results  in  some  breach  of  the  peace, 
or  more  flagrant  violation  of  law,  is  in  general  use,  and  well 
understood  by  all  classes.  It  is  of  constant  application  in  legal 
proceedings,  and  in  the  reports  of  adjudicated  cases.  It  is 
expressive  of  a  group  or  collection  of  ideas  that  can  not,  per- 
haps, be  imparted  so  well  by  any  other  term.  Its  use,  there- 
fore, avoids  a  great  deal  of  circumlocution,  which  generally 
leads  to  confusion  and  misapprehension.  In  drawing  instruc- 
tions, that  or  some  term  of  similar  import  is  almost  indispensa- 
ble, and  hence  it  is  uniformly  used  in  preparing  instructions  in 
all  cases  where  it  is  applicable.  It  is  true,  the  term  might  be 
used  under  certain  circumstances  so  as  to  mislead,  as,  where 
the  evidence  shows  two  distinct  difficulties,  and  the  instruc- 
tion fails  to  distinguish  between  them.  But  that  is  not  the 
case  here.  For,  even  admitting  that  what  transpired  at 
Schatz's  saloon,  and  what  occurred  down  in  the  road  where 
Wittick  was  killed,  are  two  distinct  transactions  or  difficul- 
ties, the  instruction  in  question  expressly  limits  the  use  of  the 
term  to  what  occurred  at  the  time  of  the  killing,  so  that  it 
leaves  no  room  whatever  for  misapprehension.  If  there  was 
a  distinct  difficulty  at  the  saloon  the  instruction  had  no  refer- 
ence to  it;  and  whether  there  was  or  not,  was  a  question  of 
fact  for  the  jury  to  determine.  The  instruction  being  prop- 
erly limited  to  the  difficulty  which  occurred  at  the  time  of 
the  killing,  we  are  of  opinion  it  is  not  obnoxious  to  the 
objection  urged  against  it. 
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It  is  finally  urged,  that  the  verdict  of  the  jury  should  have 
been  set  aside  for  the  reason  one  or  more  of  the  bailiffs  hav- 
ing charge  of  the  jury,  were  present  during  a  portion  of  the 
time  they  were  deliberating  and  considering  of  their  verdict; 
and,  in  support  of  this  position,  the  case  of  The  State  v. 
Snyder,  decided  by  the  Supreme  Court  of  Kansas  in  June, 
1878,  and  that  of  The  People  v.  Knapp,  decided  by  the 
Supreme  Court  of  Michigan,  in  November,  1879,  are  cited. 

The  first  case  is  somewhat  different  in  its  facts  from  the 
one  at  bar.  The  other  can  not  be  distinguished  from  the  one 
before  us.  In  The  State  v.  Snyder,  the  bailiff  who  had  charge 
of  the  jury,  and  who  was  present  during  its  deliberations, 
had  been  introduced  and  examined  as  a  witness  on  behalf  of 
the  State,  and  had  testified  to  material  facts  against  the 
accused. 

In  such  a  case,  it  must  be  admitted  there  are  reasons,  of 
the  most  imperative  character,  which  forbid  the  presence  of 
the  officer  during  the  deliberations  of  the  jury.  The  proba- 
ble effect  of  his  presence,  under  such  circumstances,  would 
be  to  prevent  that  free  and  independent  discussion  and  con- 
sideration of  his  testimony  which  the  ends  of  justice  demand 
and  the  obligations  of  the  jurors  impose.  And,  in  any  event, 
by  reason  of  his  official  position  and  suj3posed  superior 
knowledge  with  respect  to  the  questions  in  controversy,  his 
presence  would  necessarily  incline  the  more  timid  and  inex- 
perienced jurors  to  refrain  from  the  expression  of  any  views 
they  might  have  on  the  subject  of  their  verdict. 

In  the  case  at  bar,  while  it  is  true  one  of  the  bailiffs,  who 
was  present  during  a  portion  of  the  time  the  jury  were  con- 
sidering of  their  verdict,  was  examined  as  a  witness,  vet  it 
was  only  with  reference  to  the  plat  of  the  town — a  matter 
about  which  there  was  no  controversy,  and  consequently  a 
matter  that  could   have  provoked    no   discussion   before  the 

In  addition  to  this,  it  is  shown,  affirmatively,  in  this  case, 
that  nothing  was  said  or  done,  by  either  of  the  bailiffs  who 
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waited  on  the  jury,  to  influence  or  control  their  delibera- 
tions. 

The  case  of  The  People  v.  Knapp  is  placed  upon  the  broad 
ground,  that  the  presence  of  an  officer  during  the  delibera- 
tions of  the  jury,  is  such  an  irregularity  and  invasion  of  the 
right  of  a  trial  by  a  jury  as  to  absolutely  vitiate  the  verdict  in 
all  cases,  without  regard  to  whether  any  improper  influences 
were  actually  exerted  over  the  jury  or  not.  While  we  feel 
and  frankly  acknowledge  the  force  of  the  reasoning  by  which 
this  conclusion  is  reached,  we  are  unable  to  fully  give  it  our 
sanction. 

So  far  as  the  cases  cited  hold  that  it  is  improper  for  an 
officer  of  the  court,  or  any  one  else  not  a  juryman,  and  espe- 
cially one  who  has  been  examined  as  a  witness  in  the  cause, 
upon  controverted  facts,  to  be  present  while  the  jury  is  delib- 
erating upon  the  subject  of  their  verdict,  we  give  them  our 
hearty  approval.  But  we  are  unable  to  go  to  the  length  of 
saying,  that  if  an  impropriety  of  the  kind,  for  any  cause, 
happens  to  be  committed,  the  verdict  is  thereby,  in  every 
case,  necessarily  vitiated,  without  regard  to  the  conduct  or 
motives  of  the  officer  or  the  effects  of  his  presence  uj)on  the 

jul7- 

We  prefer  saying  such  a  breach  of  duty  on  the  part  of  the 

officer  is  a  grave  irregularity,  which  will  or  will  not  have  the 
effect  of  vitiating  the  verdict,  depending  upon  the  circum- 
stances in  each  particular  case.  Like  most  questions  of  that 
kind,  which  often  arise  in  the  course  of  a  trial,  we  are  of 
opinion  it  may  be  safely  intrusted  to  the  discretion  of  the  court 
who  tries  the  cause,  and  this  court  would  not  feel  at  liberty 
to  interpose,  except  where  it  can  see  there  has  probably  been 
an  abuse  of  that  discretion. 

Where,  in  a  case  of  this  kind,  it  affirmatively  appears  that 
the  officer  was  not  influenced  by  improper  motives,  and  that 
his  conduct,  outside  of  the  mere  fact  of  being  in  the  presence 
of  the  jury,  was  unexceptionable,  and  the  court  is  unable  to 
discover,    after   due    inquiry,   anything  connected    with   the 
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transaction  from  which  it  might  reasonably  be  inferred  the 
jury  were  improperly  influenced,  or  the  rights  of  the  accused 
prejudiced,  we  can  see  no  sufficient  reason  for  setting  the 
verdict  aside,  thereby  incurring  the  expense,  trouble  and 
delay  of  another  trial. 

On  the  other  hand,  when  the  inquiry  develops  any  fact  or 
circumstance  which  tends  to  show  that  the  accused  may  have 
been  prejudiced  by  the  irregularity,  the  verdict  should  be  set 
aside,  and  it  would  be  error  not  to  do  so. 

In  this  case,  we  are  unable  to  discover  anything  of  that 
kind,  and  must,  therefore,  presume  that  the  court  below  prop- 
erly exercised  the  discretion  with  which  the  law  has  clothed 
it,  in  cases  of  this  character. 

Believing  that  substantial  justice  has  been  done,  and  per- 
ceiving no  material  error  in  the  proceedings  of  the  court 
below,  the  judgment  of  that  court  will  be  affirmed. 

Judgment  affirmed. 


Palmer  V.  Kellogg 

v. 

Alexander  P.  Moore. 

Filed  at  Ottawa  February  3,  1881. 

1.  Allegations  and  proofs  —  must  correspond.  The  allegations  in  a 
bill  in  chancery  and  the  proofs  must  agree,  or  no  recovery  can  be  had.  If 
the  complainant  fails  to  prove  his  case  as  made  by  the  bill,  he  will  not  be 
entitled  to  recover,  although  the  facts  actually  proved  by  him  would  have 
entitled  him  to  relief  had  his  bill  been  framed  upon  a  different  theory,  and  a 
party  can  not  avail  himself  of  any  fact  established  by  the  proofs  which  has 
not  been  alleged  in  his  bill. 

2.  Same — bill  for  partnership  account — proof  must  sustain  every  essential  alle- 
gation. Where  a  bill  proceeds  upon  the  theory  that  there  is  a  general  unset- 
tled partnership  account,  and  that  a  true  and  fair  adjustment  of  the  same  will 
show  an  indebtedness  from  the  defendant  partner  to  two  other  members  of 
the  firm,  and  that  the  right  to  such  indebtedness  has  passed  to  the  complain- 
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ant  under  sale  in  bankruptcy  proceedings  against  the  other  two  partners,  and 
praying  for  an  account,  the  failure  to  establish  any  one  of  these  facts  which 
the  theory  of  the  bill  assumes  to  exist,  will  be  fatal  to  the  whole  case,  as 
they  are  severally  indispensable,  and  as  a  whole  constitute  the  very  founda- 
tion upon  which  the  right  of  recovery  rests. 

3.  Remedy  at  law — after  settlement  of  partnership  account.  Where,  on 
the  settlement  of  partnership  accounts  and  the  sale  of  the  entire  interest  of 
the  outgoing  partner,  including  notes  and  accounts,  certain  notes  and  claims 
were  selected  from  the  others  as  a  "guarantee  account,"  to  cover  bad  debts  of 
the  old  firm,  and  the  outgoing  partner  expressly  promised  to  pay  his  propor- 
tionate share  of  any  deficit  in  such  "guarantee  account,"  it  was  held,  that  in 
case  of  any  deficit  the  remaining  partners  or  their  assignees,  after  a  proper 
demand,  would  have  a  complete  remedy  at  law  upon  the  promise. 

4.  Bill  for  an  account — prior  settlement  a  bar.  Where,  prior  to  a  bill  for  the 
adjustment  of  a  partnership  account  filed  by  a  purchaser  of  the  interest  of  two 
of  the  firm,  it  appeared  that  there  had  been  a  final  accounting  and  settlement 
between  the  partners,  and  that  the  defendant  partner  then  made  a  complete 
sale  and  transfer  to  his  other  partners  of  his  entire  interest  in  the  partnership 
effects  and  business,  including  the  notes  and  accounts:  Held,  that  the  bill 
could  not  be  maintained  and  was  properly  dismissed,  in  the  absence  of  any 
mistake  or  error  in  the  settlement  being  shown. 

5.  Practice — waiver  of  forms  of  law.  While  parties  to  a  suit  may  waive 
their  rights,  it  is  very  questionable  whether  they  may,  by  mere  private  agree- 
ment, dispense  with  the  ordinary  forms  of  procedure  and  adopt  others  in  their 
stead,  and  require  courts  to  consider  cases  thus  presented  for  determination, 
as,  that  the  court  on  a  bill  in  chancery  may  pass  upon  evidence  at  variance 
with  the  frame  and  theory  of  the  bill,  and  grant  such  relief  as  the  proofs  show 
the  complainant  might  have  been  entitled  to  under  a  proper  state  of  plead- 
ing. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Samuel  M.  Moore,  Judge, 
presiding. 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment  of 
the  Appellate  Court  affirming  a  decree  of  the  Superior  Court 
of  Cook  county  in  a  chancery  proceeding,  wherein  plaintiff 
in  error  was  complainant  and  defendant  in  error  was  defend- 
ant. 

The  bill  charges,  that  February  1,  1869,  Samuel  Bliss, 
Alexander  P.  Moore  and  William  B.  Topliff  entered  into  co- 
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partnership  in  the  wholesale  grocery  business  in  Chicago;  that 
the  business  was  carried  on  under  the  firm  name  of  Bliss, 
Moore  &  Co.;  that  each  partner  put  in  his  agreed  share  of 
the  capital,  and  from  time  to  time  drew  out  certain  amounts 
for  his  individual  purposes,  and  that  the  partners  were  to 
share  in  the  profits  and  losses  in  proportion  to  the  amounts 
standing  to  their  credit,  respectively,  as  ascertained  for  each 
year;  that  said  partnership  business  was  continued  until  De- 
cember 31,  1874,  when  the  partnership  was  dissolved  by 
mutual  consent;  that  during  the  continuance  of  the  partner- 
ship a  large  amount  of  goods  was  sold  on  credit,  and  debts 
were  incurred,  and  the  business  remains  unsettled;  that  no 
settlement  has  been  made  between  the  partners,  and  that  since 
the  dissolution  Bliss  and  Topliif  have  repeatedly  applied  to 
Moore  to  come  to  a  final  settlement  and  adjustment,  which 
Moore  has  declined  and  still  refuses  to  do;  that  on  the  19th 
of  February,  1878,  said  Bliss  and  Topi  iff  were  adjudged 
bankrupts,  on  their  own  petition,  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  and 
thereafter  such  proceedings  were  had  that  on  or  about  the 
7th  day  of  March,  1878,  all  the  assets  of  Bliss  and  Top- 
liff,  as  partners,  under  the  firm  name  of  Samuel  Bliss  &  Co., 
including  their  interest  in  the  unsettled  accounts  and  claims 
of  the  former  firm  of  Bliss,  Moore  &  Co.,  and  a  claim  against 
Moore  for  his  proportion  of  certain  debts,  etc.,  paid  by  Bliss 
and  Topliif  upon  and  on  account  of  the  liabilities  of  the  old 
firm  of  Bliss,  Moore  &  Co.,  were  sold  to  and  bought  by  this 
complainant,  and  were,  by  order  of  court,  entered  in  said 
bankruptcy  proceedings,  assigned  and  conveyed  to  complain- 
ant, who  is  now  the  legal  owner  thereof;  that,  upon  a  just 
and  true  settlement  of  all  the  accounts  of  the  old  firm,  it 
would  appear  that  a  large  balance  was  due  from  Moore  to 
Bliss  and  Topliif,  in  respect  of  said  co-partnership  of  Bliss, 
Moore  &  Co.,  at  the  date  of  the  filing  of  their  said  petition  in 
bankruptcy,  which  balance  was  assigned  to  the  complainant 
by  said  assignment,  and  is  now  due  and  payable  to  him. 
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The  bill  prays  for  the  usual  process  of  summons,  and  re- 
quires defendant  to  answer,  but  not  on  oath,  and  prays  that 
an  account  may  be  taken,  that  the  partnership  dealings  and 
transactions  may  be  adjusted,  and  the  rights  of  the  parties 
respectively  ascertained,  and  that  the  defendant  may  be  di- 
rected to  pay  to  the  complainant  what,  if  anything,  shall, 
upon  such  account,  appear  to  have  been  due  to  said  Bliss  and 
Topliff  from  him,  the  said  Bliss  and  Topliff  being  ready  and 
willing  and  always  offering  to  pay  to  the  defendant  what,  if 
anything,  shall  appear  to  be  due  to  the  defendant  from  them, 
and  that  the  complainant  may  have  such  other  or  further 
relief,  etc. 

The  answer  admits  the  partnership,  but  says  defendant  can 
not  recollect  the  exact  date  when  it  was  formed,  as  he  does 
not  have  control  of  the  books  or  papers  of  the  late  firm,  and 
denies  that  they  were  to  share  in  the  profits  and  losses,  as 
stated  in  the  bill;  admits  that  the  firm  was  dissolved  about 
the  time  alleged  in  the  bill,  but  denies  that  the  partnership 
remains  unsettled,  and  alleges  that  on  or  about  January  1, 
1875,  the  defendant  and  Bliss  and  Topliff  came  to  a  settle- 
ment and  adjustment  of  all  their  partnership  affairs,  and 
stated  an  account  between  themselves,  and  that  Bliss  and 
Topliff,  for  a  price  agreed  upon,  bought  out  all  the  interest 
of  the  defendant  in  said  firm,  and  agreed  and  assumed  to  pay 
all  the  debts  of  said  firm,  and  thereupon  released  the  defend- 
ant from  all  liability  and  obligation  to  both  or  either  of  them 
on  account  of  any  transaction  of  any  description  of  said  firm 
arising  prior  to  said  time,  and  that  since  that  time  he  has  been 
under  no  obligation  to  Bliss  and  Topliff,  or  either  of  them,  on 
account  of  any  matter  pertaining  to  said  firm  of  Bliss,  Moore  & 
Co.,  and  that  Bliss  and  Topliff  have  not,  nor  has  either  of  them 
had,  si  nee  said  settlement,  any  obligation  or  demand  against  the 
defendant;  admits  that  Bliss  and  Topliff  have  been  adjudi- 
cated bankrupts,  as  alleged  in  the  bill,  but  denies  that  the 
interest  of  the  firm  of  Samuel  Bliss  &  Co.  in  the  unsettled 
accounts  and  claims  of  the  firm  of  Bliss,  Moore  &  Co.,  or  that 
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a  claim  of  said  Bliss  and  Topi  iff  against  the  defendant,  was 
sold  to  and  bought  by  the  complainant,  as  alleged  in  the  bill, 
and  denies  that  any  such  claim,  or  any  claim  against  the  de- 
fendant, was,  by  order  of  said  bankrupt  court,  assigned  and 
conveyed  to  complainant,  and  alleges  that  no  claim  of  Samuel 
Bliss  &  Co.,  or  of  said  Bliss  and  Topi  iff,  against  the  defend- 
ant, was  sold,  assigned  or  transferred  to  complainant,  as 
alleged. 

Upon  the  hearing  the  Superior  Court  rendered  a  decree 
dismissing  the  bill,  which  decree,  as  already  stated,  was  ap- 
proved by  the  Appellate  Court. 

Messrs.  Holmes,  Etch  &  Noble,  for  the  plaintiff  in  error. 

Messrs.  Rosenthal  &  Pence,  for  the  defendant  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

It  will  be  perceived  that  the  bill  in  this  case  is,  in  form, 
scope  and  purpose,  an  ordinary  bill  for  an  account  between 
partners. 

The  bill  proceeds  upon  the  theory  that  there  is  a  general 
unsettled  account  between  the  members  of  the  late  firm  of 
Bliss,  Moore  &  Co.  as  partners,  and  that  a  true  and  fair  adjust- 
ment of  the  same  will  show  an  indebtedness  from  Moore  to 
Bliss  and  Topliff,  as  partners  under  the  style  of  Samuel  Bliss 
&  Co.,  and  that  the  right  to  this  indebtedness  passed  to  Kel- 
logg, the  complainant,  under  the  bankruptcy  proceedings. 
If  the  complainant  has  failed  to  establish  any  one  of  these 
facts  which  the  theory  of  the  bill  assumes  to  exist,  the  whole 
case  must  fail,  for  they  are  severally  indispensable,  and  as  a 
whole,  constitute  the  very  foundation  upon  which  his  right 
of  recovery  rests,  unless  there  is  some  element  in  the  case 
that  relieves  the  complainant  from  establishing  by  proof  the 
case  made  by  the  bill.  They  are  clearly  and  distinctly  charged 
in  the  bill,  and  are  with  equal  clearness  and  distinctness  de- 
nied by  the  answer,  and  the  important  inquiry  is,  have  they 
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been  sufficiently  established  by  the  proofs,  or  has  their  proof, 
for  any  reason,  been  dispensed  with. 

There  is  no  principle  connected  with  the  administration  of 
the  law  more  elementary  in  its  character,  or  of  more  constant 
and  universal  application,  than  the  well  recognized  doctrine 
that  the  allegations  and  proofs  must  agree.  The  rule  is 
applicable  to  all  pleadings,  and  is  as  fully  recognized  and  as 
rigidly  enforced  in  courts  of  equity  as  in  courts  of  law.  If 
parties  were  permitted  to  recover  by  proof  of  a  state  of  facts 
variant  from  that  set  forth  in  their  pleadings,  all  pleadings, 
so  far  from  subserving  any  wise  or  good  purpose,  would  be 
but  a  snare  and  delusion  :  they  would  constantly  be  subverted 
to  the  worst  of  purposes  in  order  to  gain  an  unrighteous 
advantage. 

The  chief  object  of  written  pleadings  is  to  distinctly  inform 
the  adverse  party  of  the  facts  relied  on  for  a  recovery  or  a 
defence,  so  that  he  may  admit  or  deny  them,  or  question  their 
legal  sufficiency  by  a  demurrer,  exceptions,  or  otherwise,  as 
he  may  be  advised  by  his  counsel,  and  also  to  inform  the  court 
of  the  real  points  of  difference  between  the  parties  to  the  suit, 
so  as  to  enable  it  to  intelligently  pass  upon  and  determine  their 
respective  rights.  But  if  parties  are  not  held  bound  by  their 
pleadings,  it  is  clear  the  very  object  of  them  would  not  only 
be  defeated,  but  they  would  be  used  by  unscrupulous  litigants 
for  the  express  purpose  of  misleading  their  adversary,  and 
neither  the  court  nor  the  parties  could  ever  know  to  a  cer- 
tainty the  points  of  difference  till  all  the  evidence  was  in,  and 
hence  no  one  could  intelligently  prepare  for  trial.  In  con- 
formity, therefore,  with  the  above  rule,  it  has  often  been  held 
by  this  court,  that  if  a  complainant  fails  to  prove  the  case 
made  by  his  bill  he  will  not  be  entitled  to  recover,  although 
the  facts  actually  proved  by  him  would  have  entitled  him  to 
relief  had  his  bill  been  framed  upon  a  different  theory.  Moffett 
v.  Clements,  1  Scam.  384;  White  v.  Morrison,  11  111.  361; 
Rowan  v.  Bowles,  21  id.  17;  Tuck  v.  Downing,  76  id.  71; 
Taylor  v.  Merrill,  55  id.  52;   Tiernan  v.  Granger,  6o  id.  351. 
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Again,  it  has  often  been  held,  in  conformity  with  the  same 
principle,  that  a  party  can  not  avail  himself  of  any  fact  estab- 
lished by  the  proofs,  which  has  not  been  alleged  in  his  bill. 
McKay  v.  Bissetb  et  al.  5  Gilm.  499. 

So  far  as  the  proofs  are  concerned,  this  case  rests  mainly 
upon  the  testimony  of  Bliss  himself  and  the  correspondence 
between  him  and  Moore  a  short  time  before  the  dissolution 
of  the  firm  about  the  first  of  January,  1875.  The  testimony 
of  Bliss  is  any  thing  but  satisfactory.  Although  he  under- 
takes several  times,  through  the  course  of  a  somewhat  extended 
examination,  to  state  the  agreement  at  the  time  of  dissolution, 
yet  each  of  his  statements,  both  in  form  of  expression  and 
in  the  facts  detailed,  differs  from  each  of  the  others  so  that  his 
testimony  as  a  whole  has  to  be  gathered  from  these  several, 
partial,  and  to  some  extent,  variant  statements. 

This,  in  connection  with  the  fact  that  his  answers  to  inter- 
rogatories are  sometimes,  upon  material  matters,  not  sufficiently 
direct  and  pointed,  leaves  his  testimony,  as  a  whole,  in  some 
degree  confused  and  unsatisfactory ;  yet,  when  considered  in 
connection  with  the  correspondence  which  led  to  the  agree- 
ment by  which  the  partnership  was  dissolved,  there  can  be 
but  little  doubt  as  to  what  the  real  agreement  was.  Bliss, 
wrhen  interrogated  with  reference  to  this  correspondence,  says: 
"There  were  letters  passing  backwards  and  forwards  as  pre- 
liminary to  a  settlement — to  edge  the  way  to  come  in  and  have 
a  final  settlement  in  the  store;  the  letters  were  preliminary — 
kind  of  reaching  out  to  get  an  agreement  as  to  what  we 
should  do  when  we  came  together." 

Now,  if  the  object  of  this  correspondence  was  attained, — 
that  is,  if  an  agreement  was  reached  as  to  what  should  be  done 
when  the  parties  came  together,  and  this  is  not  denied, — it 
will  throw  much  light  upon  Bliss'  denial  that  any  final  agree- 
ment was  reached  through  the  correspondence,  and  will  tend 
to  harmonize  some  of  his  statements  which  are,  apparently, 
to  some  extent,  conflicting.  Bliss  admits  there  was  a  partial 
settlement  of  their  affairs   on  the  1st  of  January,  1875;  that 


1881.]  Kellogg  v.  Moore.  289 


Opinion  of  the  Court. 


an  agreement  was  then  entered  into  by  which  the  partnership 
was  dissolved,  and  he  and  Topi  iff,  under  the  style  of  Samuel 
Bliss  &  Co.  became  the  purchasers  of  the  stock  of  goods,  signs 
and  fixtures,  at  invoice  costs,  except  where  articles  were  posi- 
tively damaged,  in  which  case  they  were  taken  at  their  actual 
value.  He  claims,  however,  there  was  no  actual  sale  of  the 
debts  due  the  firm,  but  admits  they  were  estimated  at  a  price 
so  that  he  and  To  pi  iff  could  advance  money  on  them,  and 
that  this  estimated  price  was  paid  by  them  to  Moore  in  their 
own  notes,  which  were  indorsed  by  him  in  blank  and  subse- 
quently paid  by  them  with  their  own  funds,  and  that  they 
then  took  exclusive  possession  of  the  notes  and  accounts, 
together  with  everything  else  pertaining  to  the  business  of 
the  firm.  And  it  is  further  admitted  by  them  that  a  part  of 
these  assets  were  applied  by  them  in  paying  the  debts  of 
Bliss,  Moore  &  Co.,  and  a  part  were  used  in  the  business  of 
Samuel  Bliss  &  Co. 

Bliss  further  testifies  that  it  was  the  understanding  between 
the  parties  that  Samuel  Bliss  &  Co.  were  to  collect  the 
accounts  belonging  to  the  old  firm,  and  if  the  proceeds,  when 
collected,  fell  short  of  what  they  were  estimated  at,  Moore 
was  to  pay  to  them  his  proportion  of  the  deficit;  and  on  the 
other  hand,  if  they  amounted  to  more,  they  were  to  pay  to 
him  his  proportion  of  the  excess. 

It  will  thus  be  perceived,  that  the  main  controversy  in  this 
case,  so  far  as  the  terms  of  the  dissolution  are  concerned, 
turns  upon  whether  there  was  an  out  and  out  sale  by  Moore, 
to  Bliss  and  Topliff,  of  his  interest  in  the  notes  and  accounts. 
Upon  this  question  we  regard  the  previous  correspondence 
between  them  of  vital  importance,  and  from  a  careful  perusal 
of  it,  it  is  difficult  to  resist  the  conclusion,  that  it  was  the 
purpose  of  the  latter  to  buy,  and  the  former  to  sell,  his  entire 
interest  in  the  concern,  including  the  notes  and  accounts. 
Throughout  this  correspondence  both  of  the  parties  speak  of 
buying  or  selling,  a_s  the  case  may  be,  of  Moore's  interest,  with- 
out any  reservation  or  exception  with  respect  to  the  notes  and 
19—97  III. 
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accounts,  or  anything  else,  and  whenever  either  of  them  goes 
into  the  details  of  the  subject  matter  of  the  sale,  the  notes 
and  accounts  are  specifically  mentioned.  For  instance,  Bliss, 
in  his  letter  of  December  the  2d,  uses  this  language: 

"  By  the  business  and  good  will  of  the  concern,  I  mean  the 
stock  at  just  what  it  cost,  the  good  with  the  bad,  and  the 
accounts  at  a  just  and  fair  valuation,  and  make  no  charge  for 
collecting  the  same.  *  *  *  I  desire,  above  all  things,  to 
separate  our  business  interest  amicably,"  etc. 

In  a  subsequent  letter,  when  speaking  of  an  offer  made  to 
Moore,  he  says:  "  I  still  think  our  offer  to  you  is  equal  to  an 
offer  of  five  thousand  dollars  to  the  present  firm.  The  money 
is  better  than  our  goods  and  accounts,  and  what  we  offer  to 
take  them  at,  by  this  amount."  *  *  *  Further  on  in 
this  letter,  which  was  written  on  the  14th  of  December,  Bliss 
makes  a  final  proposition  to  Moore.  He  says:  "We  will 
pay  you,  in  addition  to  what  we  have  before  offered  you,  the 
sum  of  $1500  for  your  interest,"  etc. 

Moore,  in  his  letter  of  the  17th,  says,  in  reply:  "I  accept 
your  offer  of  $1500  in  addition  to  my  actual  interest  in  the 
stock  and  accounts,  and  notes  of  our  firm,  upon  the  following 
conditions,  viz:  First,  provided  we  can  agree  upon  the 
amount  to  be  locked  up  in  the  guarantee  account;  and  second, 
that  the  notes  you  give  me  are  endorsed  by  Mr.  Nichols,  of 
Danbury.  Also  the  stock  fixtures  and  signs  to  be  taken  at 
cost." 

It  is  to  be  observed,  that  there  is  no  controversy  with 
respect  to  the  two  conditions  upon  which  Moore  accepted  the 
final  proposition  of  Bliss  and  Topliff,  and  nothing  to  show 
that  the  latter  ever  withdrew  or  receded  from  their  proposi- 
tion thus  accepted,  because  of  the  conditions  annexed  to  the 
acceptance. 

Besides,  when  the  parties  met  to  formally  carry  into  effect 
the  agreement  already  reached  through  the  correspondence, 
the  amount  to  be  taken  out  of  the  notes  and  accounts  and  to 
be  placed  to  the  guarantee  account  before  making  any  general 
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estimate  of  Moore's  interest,  was  satisfactorily  arranged,  and 
the  notes  given  him  in  payment  for  his  interest  having  been 
accepted  by  Moore,  it  was  wholly  unimportant  whether 
Nichols'  name  was  on  them  or  not.  So,  these  conditions 
being  out  of  the  way,  Moore's  acceptance  of  Bliss  and  Topliff's 
final  proposition  became,  in  effect,  an  absolute  acceptance;  and 
that  it  was  acted  upon  by  the  parties  can  not  reasonably  be 
doubted,  from  the  fact  that  Bliss  admits,  that  by  the  agree- 
ment finally  consummated,  they  were  to  pay  Moore  the  $1500 
specified  in  their  last  proposition,  which  was  accepted  by 
Moore  in  the  manner  above  stated. 

Upon  the  whole,  we  are  of  opinion  that  the  weight  of  evi- 
dence shows  that  there  was  a  final  accounting  and  settlement 
between  the  parties  about  the  first  of  January,  1875,  upon  a 
basis  which  had  already  been  agreed  upon  through  their  cor- 
respondence, and  that  at  that  time  Moore  made  a  complete 
sale  and  transfer  to  Bliss  and  Topliif  of  his  entire  interest  in 
the  partnership  eifects  and  business,  including  the  notes  and 
accounts. 

Even  adopting  appellant's  theory  of  the  facts,  there  must, 
of  necessity,  have  been  an  accounting  and  settlement  of  all 
liabilities  to,  and  demands  against,  the  partnership,  on  the 
part  of  the  members  of  the  firm,  together  with  an  estimate  of 
the  assets  and  liabilities  of  the  firm, — otherwise  the  interest 
of  Moore  could  not  have  been  approximated,  as  Bliss  swears 
i  t  was. 

Admitting,  then,  that  at  the  time  of  this  final  agreement, 
which  must,  of  necessity,  as  just  stated,  have  fully  adjusted 
the  rights  and  interests  of  all  parties  concerned — and  this  is 
the  most  favorable  view  for  the  plaintiff  in  error  the  evidence 
will  warrant — it  was  agreed  and  understood  between  the  par- 
ties, that  if  the  notes  and  accounts  taken  out  of  the  general 
fund,  for  the  purposes  of  the  division,  and  placed  to  the 
u  guarantee  account,"  should  prove  insufficient  to  cover  all 
losses  in  the  shape  of  bad  debts,  Moore  should  make  good  to 
Bliss  and  ToplifF  his  proportionate  share  of  the  deficit;  and  on 
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the  other  hand,  if  they  should  be  more  than  enough  to  cover 
such  losses,  Bliss  and  Topliff  should  pay  to  him  his  propor- 
tionate share  of  the  excess,  this  state  of  facts  wholly  fails 
to  establish  the  case  made  by  the  bill,  or  otherwise  give  the 
complainant  any  standing  in  a  court  of  equity.  Defendant 
in  error  having  once  fully  accounted — it  not  being  claimed 
that  any  mistake  occurred  in  the  settlement — he  is  not  sub- 
ject to  another  accounting.  1  Story's  Eq.  Juris,  sec.  468,  et 
seq.;  Parsons  on  Part.  511;  Wait's  Ac.  and  Def.  187-188. 

Indeed,  it  is  not  seriously  contended  that  the  proofs  do  sus- 
tain the  bill, — but  it  is  claimed,  that  by  reason  of  a  certain 
agreement,  entered  into  by  counsel  while  the  cause  was  pend- 
ing in  the  Superior  Court,  plaintiff  in  error  is  entitled  to  a 
decree  if  the  proofs  show  that,  upon  a  properly  framed  bill, 
he  would  be  entitled  to  relief,  whether  they  establish  the 
present  bill  or  not.  The  agreement  in  question  wras  to  the 
effect,  that  any  proper  evidence  in  the  controversy  between 
the  parties,  might  be  introduced  on  either  side,  on  the  trial, 
under  the  pleadings  as  they  stood,  without  amendment  or 
further  replication.  And  the  stipulation  provides,  that  the 
matter  therein  stipulated  shall  have  the  same  effect  on  the 
appeal  as  it  would  have  had  if  incorporated  into  the  record 
from  the  Superior  Court. 

It  may  admit  of  grave  doubt  whether,  under  an  agree- 
ment of  this  kind,  a  party  may  substantially  abandon  his 
bill  altogether  and  recover  upon  an  independent  theory.  The 
law  has  wisely  provided  certain  modes  of  procedure,  and 
while  parties  to  a  suit  may  waive  their  rights,  it  is  very  ques- 
tionable whether  they  may,  by  mere  private  agreement,  dis- 
pense with  the  ordinary  forms  of  procedure  and  adopt  others 
in  their  stead,  and  require  courts  to  consider  cases  thus  pre- 
sented for  determination.  But,  in  the  view  we  take  of  the 
case  before  us,  it  is  unnecessary  to  determine  to  what  extent, 
if  at  all,  parties  may,  by  agreement,  dispense  with  the  forms 
of  procedure,  or  whether  the  construction  placed  upon  it  is 
the  correct  one;  or  whether, anything  more  was  intended  by 
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it  than  that  either  party  might  introduce  any  evidence  within 
the  general  scope  of  the  bill  or  answer  without  formal  amend- 
ments; or  whether,  notwithstanding  the  agreement,  the  court 
must  look  to  the  pleadings  to  determine  whether  the  cause  of 
action  or  defence  has  been  established. 

Conceding  the  position  of  plaintiff  in  error  to  be  correct, 
and  giving  him  the  full  benefit  of  every  fact  proved,  still  the 
evidence  fails  to  show  that  the  defendant  in  error  is  liable  to 
be  called  upon  in  a  court  of  equity  to  further  account  to  com- 
plainant or  any  one  else,  on  account  of  said  copartnership. 

There  are  several  good  reasons  why  he  is  not  liable:  First, 
he  has  already  fully  accounted.  Second,  he  has  nothing  that 
he  can  account  for,  because  it  clearly  appears,  upon  the  face 
of  the  bill  itself,  that  everything  pertaining  to  the  partner- 
ship went  into  the  exclusive  possession  and  control  of  Bliss 
and  Topliff,  through  whom  plaintiff  in  error  claims.  What 
could  he  account  for? 

It  is  not  proved  that  he  is  indebted  in  any  amount  to  any 
one,  on  account  of  the  partnership,  except  for  a  balance  of 
the  firm  indebtedness  still  due  to  some  Boston  creditors, 
which,  under  the  partnership  settlement,  should  have  been 
paid  by  Bliss  and  Topliff.  Such  a  conclusion  can  only  be 
reached  by  mere  inference,  and  not  from  any  direct  statement 
to  that  effect.  Third,  if  defendant  in  error  is  liable,  on  his 
express  promise  to  pay  his  proportionate  share  of  any  deficit 
in  the  " guarantee  account"  to  cover  bad  debts,  it  is  a  matter 
easily  determined,  or  at  least  should  be,  from  the  books  and 
papers  in  the  exclusive  possession  of  Bliss  and  Topliff,  or 
their  assigns,  and,  after  a  proper  demand  for  the  amount,  no 
doubt  whoever  is  entitled  to  it  would  have  a  complete  remedy 
at  law. 

In  any  view  we  are  able  to  take  of  this  case  we  are  clearly 
of  opinion  that  the  decree  of  the  Superior  Court  was  right, 
and  was  therefore  properly  affirmed  by  the  Appellate  Court. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  Planing  Mill  Company 

v. 

The  Merchants'  National  Bank. 

Filed  at  Ottawa  February  3,  1881. 

1.  Amendment — of  sheriff's  return  after  judgment,  must  be  in  affirmance  of 
judgment.  After  the  rendition  of  judgment  the  court  is  only  allowed  to  au- 
thorize the  sheriff  to  amend  his  return  of  service  on  the  defendant  in  affirm- 
ance of  the  judgment.  He  can  not  be  allowed,  after  judgment,  to  so  amend 
his  return  as  to  cause  a  reversal. 

2.  Same — of  sheriff's  return  after  the  term  must  be  on  notice.  The  court 
should  only  allow  the  amendment  of  a  sheriff's  return  of  service  as  a  matter 
of  course  and  without  notice,  during  the  term  at  which  the  cause  is  deter- 
mined. After  such  term  it  can  be  allowed  only  on  notice  to  all  parties  inter- 
ested. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  John  A.  Jameson,  Judge,  presiding. 

On  June  10,  1876,  defendant  in  error  sued  out  a  summons 
against  the  plaintiff  in  error,  which  is  a  corporation  having 
its  place  of  business  in  Cook  county,  Illinois.  The  summons 
was  returned  by  the  sheriff  with  this  return : 

"The  president  of  the  within  named  company  not  being 
found  in  my  county,  served  this  writ  by  reading  and  deliver- 
ing a  copy  thereof  to  William  H.  Jenkins,  secretary  of  said 
company,  this  13th  day  of  June,  1876. 

Francis  Agnew,  Sheriff. 
By  Walter  McDonald,  Deputy." 

On  July  6,  1876,  the  court  found  that  "due  personal  ser- 
vice of  process  of  summons  issued  in  said  cause  has  been  had 
on  defendant,  etc.,  that  defendant  made  default,"  etc.,  and 
gave  judgment  by  default  for  $4052.66. 

On  August  15,  1877,  the  plaintiff  below  having  been  noti- 
fied and  being  in  court,  the  defendant  being  present  by  its 
attorney,  the  sheriff  asked  leave  to  amend  his  return  upon 
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the  summons  in  accordance  with  the  facts.  To  show  the 
reason  of  doing  so,  and  why  leave  should  be  granted,  he  filed 
the  affidavit  of  Walter  McDonald,  the  deputy  sheriff  who 
made  the  service  and  return,  and  who  made  affidavit  that  he 
served  the  summons  in  accordance  with  the  directions  written 
in  pencil  upon  the  said  summons;  that  at  the  time  he  served 
said  summons  and  made  said  return  he  did  not  personally 
know  that  Jenkins  was  secretary  of  said  company,  defendant. 
He  did  not  know  who  was  the  president  of  said  planing  mill 
company,  that  he  made  no  inquiry  as  to  who  the  president 
was,  and  that  he  made  no  attempt  to  find  said  president.  The 
return  upon  said  summons,  in  so  far  as  it  implies  that  the 
president  of  said  planing  mill  company  could  not  have  been 
found  in  Cook  county,  is  incorrect,  and  was  made  by  inad- 
vertence. He  made  the  service  upon  the  person  he  was 
directed  to  serve,  and  made  no  attempt  to  serve  any  one  else. 
He  also  filed  the  affidavit  of  A.  C.  Hesing,  that  he  was  at  the 
time  president  of  the  company,  defendant,  and  that  he  was 
continuously  in  the  city  of  Chicago,  at  his  office  or  residence, 
during  the  lifetime  of  the  summons;  also,  that  Wm.  H.  Jen- 
kins was  not  the  secretary  of  the  company  at  the  time  of  the 
service,  but-  that  Washington  Hesing  was  such  secretary. 
Also  the  affidavits  of  Washington  Hesing  and  Wm.  H.  Jen- 
kins, to  the  fact  that  Jenkins  had  resigned  his  position  as 
secretary  of  the  company  more  than  a  month  before  the  sum- 
mons was  issued,  and  that  at  the  time  of  the  service  Washing- 
ton Hesing  was  secretary,  and  not  Jenkins. 

The  plaintiff  below  resisted  the  application  of  the  sheriff 
to  amend,  and  filed  the  affidavit  of  Alfred  B.  Mason,  its 
attorney. 

The  court  granted  leave  to  amend  the  return,  and  the  sheriff 
afterwards  amended  the  return  so  as  to  read  as  follows: 

"By  leave  of  court  the  above  return  is  stricken  out  and 
amended  in  accordance  with  the  facts,  so  as  to  read  as  follows: 
Served  this  writ  by  reading  and  delivering  a  copy  thereof  to 
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William  H.  Jenkins,  by  direction,  as  secretary,  this  13th  day 
of  June,  A.  D.  1876. 

Francis  Agnew,  Sheriff. 
By  Walter  McDonald,  Deputy  " 

Upon  this  record  the  plaintiff  in  error  comes  into  this 
court,  and  assigns  for  error  that  the  court  erred — 

1.  In  finding  that  the  defendant  had  due  personal  service 
of  the  summons. 

2.  In  ordering  that  the  default  of  defendant  be  taken  and 
entered. 

3.  In  rendering  judgment  in  favor  of  the  plaintiff  against 
the  defendant  as  in  default,  and  asks  that  the  judgment  be 
vacated. 

Mr.  James  E.  Monroe,  for  the  plaintiff  in  error: 

At  common  law  the  court  may  amend  in  all  cases  while  the 
proceedings  are  in  paper, — that  is,  until  judgment  be  signed, 
and  during  the  term  at  which  it  is  signed,  for  until  then  the 
proceedings  are  in  fieri,  and  consequently  subject  to  the  con- 
trol of  the  court.  After  the  term  at  which  judgment  was 
rendered  has  expired,  no  amendment  can  be  allowed  at  com- 
mon law,  but  by  virtue  of  the  statutes  of  amendment  only. 
2  Archbold's  Prac.  p.  263;  1  BurrilFs  Prac.  p.  476;  Blacka- 
more's  Case,  Coke's  Rep.  pt.  8,  156. 

After  the  term,  the  record  is  amendable  no  further  than  is 
allowed  by  the  statutes  of  amendment.     2  Tidds7  Prac.  942. 

As  to  the  power  of  courts  to  allow  amendments  after  the 
term  when  judgment  is  rendered,  counsel  cited  Wooden  & 
HazeVs  Case,  1  Leonard,  134;  Kendall  v.  Corland,  5  Cush. 
79;  Stewart  v.  Stringer,  45  Mo.  113;  McClure  v.  Wells,  46  id. 
311;  White  River  Banlc  v.  Downer,  29  Yt.  233;  Balcolm  v. 
Woodruff,  7  Barb.  14;  Gasper  v.  Adams,  24  id.  256;  Holmes 
v.  Sealy,  17  Wend.  75;  McGhee  v.  McGhee,  8  Ala.  86;  Arm- 
strong v.  Robertson,  2  id.  168;  Moyer  v.  Cook,  12  Wis.  335; 
Newhall  v.  Provost,  6  Cal.  86  ;  Cairo  Railroad  Co.  v.  Hol- 
brook,  72   111.  419;    King  v.  State  Bank,  9  Ark.  185;  Aus- 
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patch  v.  Carr,  1  Troubet  &  Haley's  Pr.  270;  Reiffv.  Ins.  Co. 
1  Brightly's  Pr.  Dig.  43. 

The  amendment  made  in  the  court  below  is  authorized  by 
our  statute  of  amendments  and  jeofails.  Rev.  Stat.  1874,  p. 
137,  sees.  1,  2,  4;  Mineral  Point  Railroad  Co.  v  Keep,  22  111. 
16;  Carr  v.  Com.  Bank,  16  Wis.  50;  Dunn  v.  Rogers,  43  111. 
262. 

Messrs.  Mattocks  &  Mason,  for  the  defendant  in 
error : 

The  first  return  was  good.  The  only  company  mentioned 
in  the  summons  is  the  defendant  below,  and  the  return  was 
of  service  on  the  "  within  named"  company.  This  phrase  is 
held  sufficient  in  Martin  v.  Hargardine,  46  111.  322,  and  C.  & 
P.  R.  R.  Co.  v.  Kcehler,  79  id.  354.  And  the  judgment  re- 
cited "due  service"  of  process,  which  is  sufficient.  Banks  v. 
Banks,  31  111.  162;  Russell  v.  Brown,  41  id.  183;  Timerman 
v.  Phetys,  27  id.  496;  Rivard  v.  Gardner,  39  id.  125. 

The  amended  return  of  the  sheriff  is  a  nullity.  So  far  as  it 
is  one  of  service  on  Jenkins  "as  secretary,"  the  amendment 
was  beyond  the  power  of  the  court  below  to  allow,  for  this 
court  has  decided  that  a  party  to  a  suit  can  not  contradict  the 
sheriff's  return  in  that  suit,  save,  1st,  under  very  exceptional 
circumstances,  and,  2d,  at  the  term  during  which  judgment  is 
rendered.  Wilday  v.  McConnell,  63  111.  268;  Brown .'v. 
Brown,  59  id.  315;  Rivard  v.  Gardner,  39  id.  125. 

That  a  sheriff  can  not  falsify  his  return  or  that  of  his  dep- 
uty, counsel  cited,  No?*ris  v.  Grummey,  2  Rand.  323;  Planter' 's 
Bank  v.  Walker,  3  Sm.  &  M.  409;  VanCampen  v.  Snyder,  3 
How.  66;  Sheldon  v.  Payne,  3  Seld.  453;  Townsend  v.  Olive,  5 
Wend.  208;  Clark  v.  Withers,  6  Mod.  Rep.  290,  or  2  Ld. 
Ray.  1072;  Heath's  Maxims,  177;  Paxton  w.Stoeckel,  2  Barr, 
93;  Purington  v.  Loring,  7  Mass.  388;  Williams  v.  Brackett, 
8  id.  240;  Gardner  v.  Hosmer,  6  id.  325;  Haines  v.  Small,  22 
Mo.  16;  Grant  v.  Shaw,  1  Root,  526;  Benjamin  v.  Hathaway, 
3  Conn.  528 ;  Scott  v.  Seiler,  5  Watts,  235;  Denton  v.  Livings- 
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ton,  9  Johns.  96 ;   Barney  v.  Weeks,  4  Vt.  146  ;  Armstrong  v. 
Garrow,  6  Cow.  465,  and  Meredith  v.  Sheivell,  1  Pa.  496. 

An  amendment  must  be  in  furtherance  of  justice.  Palmer 
v.  Thayer.  28  Conn.  237;  Kirkwood  v.  Reedy,  10  Kan.  453; 
Wendell  v.  Mugridge,  10  N.  H.  109;  Tieman's  Exrs.  v.  TFooc?- 
ruff,  3  McLean,  135 ;  Smith  v.  Vanderburg,  46  111.  34 ;  OZ&^- 
fon  v.  State,  24  Ark.  16;  Corneliav.  Ellis,  11  111.  581. 

An  amendment  can  be  made  only  "by  a  memorandum 
made  by  the  officer  at  the  time  the  service  was  had,  and 
which  clearly  and  unmistakably  states  the  facts  omitted 
in  the  return."  0' Conner  v.  Wilson,  57  111.  226;  Coughran 
v.  Gutcheus,  18  id.  390;  Powell  v.  Commonwealth,  11  Gratt. 
822;  Wynne  v.  Thomas,  Willes  Rep.  563;  Queen  v.  Virrier, 
40  E.  C.  L.  Eep.  48;  King  v.  King,  7  Mod.  250;  Green  v. 
Bennett,  1  T.  R.  782;  Fitzgerald  v.  Garvin,  Hardin,  63; 
&*%  v.  Pe&on,  63  111.  101;  Frinh  v.  Frink,  43  N.  H.  508; 
Randolph  v.  Barrett,  16  Peters,  138;  Scales  v.  Swan,  9  Por. 
(Ala.)  163;  Limerick  Petitioners,  6  Shepley,  (Me.)  183; 
Sydnor  v.  Burke,  4  Randolph,  161;  Vaughan  v,  Freeland,  2 
Munf.  477,  note;  Scruggs  v.  Scruggs,  46  Mo.  271;  Pratt  v. 
Wheeler,  6  Gray,  520;  Haven  v.  Snow,  14  Pick.  28;  Johnson 
v.  Dai/,  17  id.  196;  Hovey  v.  IPa^,  id.  196;  Ma'ams  v.  Robin- 
son, 1  id.  461. 

That  amendment,  after  judgment,  may  be  allowed  to  cure 
an  error,  but  not  to  create  it,  counsel  cited,  Rev.  Stat.  1874, 
p.  778,  sec.  24;  and  sees.  1,K2,  4  and  6  of  the  Statute  of 
Amendments;  McClure  v.  Wells,  46  Mo.  311;  Stewart  v. 
Stringer-,  45  id.  113;  Newhall  v.  Provost,  6  Cal.  85;  TFAzYe 
River  Bank  v.  Downer,  29  Vt.  332 ;  Hopkins  v.  Burch,  3  Ga. 
222;  Watkins  v.  GaZe,  4  Ala.  153;  McGehee  v.  McGehee,  8 
id.  86;  TTendeH  v.  Mugridge,  29  N.  H.  109;  fiifetcarf  v. 
Springer,  45  Mo.  115;  Davis  v.  Putnam,  5  Gray,  321 ;  (J  Con- 
nell  v.  Cotter,  44  la.  48;  J%er  v.  CW,  12  Wis.  335;  Powe/Z 
v.  Commonwealth,  11  Gratt.  822,  and  Gasper  v.  Adams,  24 
Barb.  287. 
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.    Mr.   Justice  Scholfield   delivered   the   opinion  of  the 
Court : 

This  case  was  considered  by  us  at  our  September  term, 
1877,  and  an  opinion  was  filed,  and  judgment  rendered 
thereon,  subsequently,  in  vacation.  Planing  3IHI  Co.  v. 
National  Bank,  86  111.  587.  By  inadvertence,  the  judgment 
was  made  to  affirm  the  judgment  of  the  Superior  Court,  when 
it  was,  in  reality,  intended  to  affirm  only  an  order  of  that 
court  allowing  an  amendment  of  the  sheriff's  return  to  the 
summons,  and  to  reverse  the  judgment  of  the  Superior  Court. 
Upon  having  our  attention  called  to  this  mistake,  we,  of  our 
own  motion,  ordered  a  rehearing  of  the  cause;  and  we  have 
heard  additional  arguments  on  the  question,  of  whether  it 
was  proper  to  allow  the  amendment  to  be  made  to  the  sheriff's 
return  to  the  summons. 

The  question  has  been  thoroughly  discussed  on  both  sides, 
and  we  have  given  such  careful  and  deliberate  consideration 
to  it  as  we  have  deemed  necessary  to  a  correct  conclusion. 

That  the  return,  as  originally  made,  was  sufficient,  and 
that  as  amended,  it  is  insufficient  to  sustain  the  judgment,  is 
fully  shown  by  the  former  opinion. 

In  the  earlier  cases  in  this  court,  it  was  held  the  circuit 
court  may  authorize  a  sheriff  to  amend  his  return,  either  be- 
fore or  after  the  rendition  of  a  decree  or  judgment,  and  this, 
too,  without  notice  to  the  opposite  party  of  an  intention  to 
apply  for  leave  to  amend.  Montgomery  v.  Brown,  2  Gilm. 
581;  Moore  v.  Purple,  3  id.  152;  Morris  v.  Trustees,  etc.,  15 
111.  266;  Johnson  v.  Donnell,  id.  97;  Turney  v.  Organ,  16  id. 
43  ;  Coughran  v.  Gutcheus,  18  id.  390  ;  Dunn  v.  Rodgers  et  ah 
43  id.  262;  Hawes  v.  Hawes,  33  id.  286  ;  Toledo,  Peoria  and 
Warsaw  Railroad  Co.  v.  Butler,  53  id.  323. 

In  (? Conner  v.  Wilson,  57  111.  226,  this  doctrine  was,  how- 
ever, in  part,  overruled,  and  it  was  there  said:  "The  true 
rule  of  practice,  upon  much  and  mature  reflection,  we  think, 
should  only  permit  such  amendments  as  a  matter  of  course, 
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and  without  notice,  during  the  term  at  which  the  cause  is  de- 
termined." 

Since  then,  it  is  held  amendments  may  be  made,  by  the 
sheriff,  to  his  return,  after  the  expiration  of  the  term  at  which 
the  cause  is  determined,  only  upon  notice  to  all  parties  inter- 
ested. National  Ins.  Co.  v.  Chamber  of  Commerce,  69  111.  22; 
Mass.  Mut.  Life  Ins.  Co.  v.  Kellogg,  82  id.  614;  Barlow  v. 
Standford,  id.  298. 

In  each  of  the  foregoing  cases,  and,  so  far  as  we  have  been 
able  to  discover,  in  all  the  cases  hitherto  decided  by  this 
court,  in  which  the  sheriff  has  been  permitted  to  amend  his 
return  after  judgment,  the  amendment  has  been  in  affirmance 
of  judgment;  and  the  question  we  are  now  to  consider  is,  was 
the  Superior  Court  authorized  to  allow  an  amendment,  which, 
instead  of  being  in  affirmance  of  judgment,  creates  such  error 
as  necessitates  its  reversal,  by  this  court? 

Under  the  English  statutes,  and  decisions  thereon,  no 
amendment  was  admissible  save  in  affirmance  of  judgment. 
Blackamoers  Case,  4  Coke's  R.,  part  8,  p.  452,  side  p.  156  a; 
1  Tidd's  Practice  (4th  Am.  ed.)  696;  Wooden  &  HazeUs  Case, 
1  Leonard,  134;  Thompson  v.  Crocker,  1  Salkeld,  49;  Walker 
v.Slackoe,  5  Modern,  69.  And  this  seems  to  be  the  ruling 
in  every  State  of  the  Union  where  the  question  has  been 
directly  the  subject  of  adjudication.  Stewart  v.  Springer,  45 
Mo.  113;  Kitchen  v.  Reinsky,  42  id.  427;  McClure  x .  Wells, 
46  id.  311;  Grower  v.  Smith.  49  id.  318;  White  River  Bank  v. 
Downer,  29  Vt.  332;  Davis  v.  Putnam,  5  Gray,  321;  Hopkins 
v.  Busch,  3  Ga.  222;  Moyer  v.  Cook,  12  Wis.  335;  Newhall 
v.  Provost,  6  Cal.  85;  Powell  v.  Commonwealth,  11  Grata.  822; 
Dorsey  v.  Pierce,  5  Howard,  (Miss.)  173;  Hughes  v.  Lapice, 
5  Smedes  &  Marshall,  451 ;  Englis  v.  Fiirness,  3  Ab.  Pr.  Rep. 
82;  Gasper  v.  Adams,  24  Barb.  287. 

But  counsel  contend  that  the  decisions  in  England,  and  in 
the  other  States,  bearing  upon  the  question,  depend  so  much 
upon  matters  of  local  practice,  and  special  statute,  that  they 
are  not  of  controlling  authority  here;  and  they  say  that  the 


1881.]  Chicago  Pl.  Mill  Co.  v.  Mer.  Nat.  Bank.       301 

Opinion  of  the  Court. 

fourth  section  of  our  statute  of  "Amendments  and  Jeofails" 
expressly  authorizes  the  amendment  of  sheriffs'  returns,  ac- 
cording to  the  truth,  whether  that  be  in  affirmance  of  judg- 
ment, or  to  produce  error  therein. 

We  can  not  concur  in  this  view.  A  statute  allowing  such 
amendments  would,  in  our  opinion,  be  a  most  dangerous  one 
to  the  stability  of,  judgments,  and  we  shall  not  assume  that 
the  legislature  intended  so  to  enact,  in  the  absence  of  phrase- 
ology admitting  of  no  other  reasonable  construction. 

The  first  section  of  our  statute  of  "Amendments  and 
Jeofails"  empowers  the  court  in  which  an  action  is  pending, 
to  "permit  amendments  in  any  process,  pleading  or  pro- 
ceeding in  such  action,  either  in  form  or  substance,  for  the 
furtherance  of  justice,  on  such  terms  as  shall  be  just,  at  any 
time  before  judgment  rendered  therein."  The  word  "return" 
does  not  occur  in  this  section. 

The  second  section  includes  "returns,"  and  authorizes  their 
amendment  after  judgment,  but  then  only  in  affirmance  of 
judgment.     It  is  as  follows  : 

"After  judgment  rendered  in  any  cause,  any  defects  or 
imperfections  in  matters  of  form,  contained  in  the  record, 
pleadings,  process,  entries,  returns  or  other  proceedings  in 
such  cause,  may  be  rectified  and  amended  by  the  court  in 
affirmance  of  the  judgment,  so  that  such  judgment  shall  not 
be  reversed  or  annulled."     #'■    #     # 

The  fourth  section  is : 

"All  returns  by  any  sheriff  or  other  officer,  or  by  any  court 
or  subordinate  tribunal,  to  any  court,  may  be  amended  in 
matters  of  form,  or  according  to  the  truth  of  the  matter,  by 
the  court  to  which  such  returns  shall  be  made,  in  its  discre- 
tion, as  well  before  as  after  judgment." 

It  is  to  be  kept  in  mind  that  no  authority  is  given,  in 
either  of  the  preceding  sections,  in  express  terms,  to  amend 
returns  before  judgment.  It  was  thought  necessary,  in  the 
second  section,  although  the  word  process  had  been  previously 
used,  to  expressly  name  "  returns  "  as  being  amendable — and 
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it  is  but  fair  to  assume  that  the  same  idea  obtained  in  the 
enactment  of  the  first  and  fourth  sections — that  is,  that  to 
embrace  returns  they  must  be  specifically  named — and,  not 
having  been  named  in  the  first  section,  nor  their  amendment 
provided  for  before  judgment  in  the  second  section,  it  was 
necessary  to  confer  this  power  of  amendment  in  the  fourth 
section.  , 

The  concluding  words  of  the  fourth  section  are  strongly 
confirmatory  of  this  view.  They  are,  "as  well  before  as 
after" — from  which  the  only  reasonable  implication  is,  pro- 
vision for  amendment  "after"  already  exists,  but  it  is  neces- 
sary now  to  confer  power  to  amend  before.  The  words  are 
not  equivalent  in  meaning  to  "either  before  or  after" — but 
clearly  imply  the  "conferring  of  a  like  power  to  do  before 
that  which  there  is  already  power  to  do  after. 

This  view  leaves  the  second  section,  only,  applicable  to 
amendments  to  returns  after  judgment;  and,  as  has  been  seen, 
they  can,  by  virtue  of  it,  only  be  made  in  affirmance  of  judg- 
ment. 

The  order  of  the  court  allowing  the  amendment  to  the 
sheriff's  return  was  erroneous,  and  it  is  reversed;  but  the 
judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Craig,  J. :  I  do  not  concur.  In  my  opinion,  the  fourth 
section  of  the  statute  cited  in  the  opinion  authorized  the 
amendment  of  the  sheriff's  return. 
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Charles  H.  Morse 

v. 
Eliza  H.  Richmond. 

Filed  at  Ottawa  February  3,  1881. 

1.  Partnership — when  it  exists,  in  respect  to  land  purchase.  Where  several 
persons  purchased  land  on  a  speculation,  each  to  pay  his  equal  proportion  of 
the  cost,  and  the  expenses  of  platting  and  improving  the  same,  and  the  pro- 
ceeds of  sales,  after  paying  the  costs  and  expenses,  to  be  equally  divided, 
and  for  convenience  in  making  sales  the  property  is  conveyed  to  one  of  their 
number,  as  trustee,  who  is  required  to  plat  the  same  into  town  lots,  and  make 
sales  of  the  same,  etc.,  the  transaction  will  constitute  a  partnership,  and  the 
trustee  will  be  the  managing  partner,  and  the  other  members  of  the  firm  will 
be  bound  by  his  acts,  so  far  as  done  in  the  due  course  of  business,  and 
are  reasonably  necessary  to  effect  the  objects  and  purposes  of  the  association. 

2.  Same — powers  of  managing  member.  Where,  by  agreement  of  the  parties, 
the  management  and  control  of  a  business  association  are  given  to  one  of  its 
members,  and  the  nature  and  character  of  the  business  necessarily  involve 
varied  duties  and  responsibilities,  the  parties  to  such  agreement  will  be  held 
to  have  impliedly  given  to  the  managing  member,  where  nothing  appears  to 
the  contrary,  the  requisite  power  and  authority  to  discharge  such  duties  and 
obligations  in  the  ordinary  and  usual  course  of  business. 

3.  Same — powers  of  managing  partner,  by  deed.  Where,  by  the  deeds  con- 
veying the  real  estate  of  a  partnership  to  one  as  trustee,  for  the  benefit  of  the 
firm,  and  making  him  the  managing  partner,  he  is  expressly  authorized  to 
make  loans,  and  execute  mortgages  or  trust  deeds  to  secure  the  same,  "on  such 
parts  of  the  premises  as  he  may  deem  most  advisable,"  this  grant  of  power 
will  authorize  him  in  making  loans  to  execute  notes  for  the  sums  borrowed, 
and  a  note  signed  by  him,  as  trustee,  secured  by  trust  deed  executed  by  him 
in  the  same  way,  will  be  the  note  of  the  firm,  and  not  his  individual  note,  no 
matter  what  the  party  loaning  may  have  supposed  as  to  the  managing  part- 
ner's source  of  power. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  S.  M.  Moore,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant: 

No  partnership  was  formed,  under  the  papers  in  evidence, 
in  the  sense  to  give  Jackson,  as  a  member,  power  to  issue 
negotiable  paper  binding  on  the  others. 
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It  was  only  an  arrangement  among  the  owners  of  real 
estate  touching  the  improvement  and  sale  of  the  same,  with 
no  authority  to  buy  any  other,  and  the  use  of  any  firm  name 
is  not  provided  for  in  any  of  the  papers. 

The  signing  of  papers  "A.  B.  Jackson,  trustee,"  is,  upon 
its  face,  a  designation  of  a  person,  and  not  a  description  of  an 
association  of  individuals  using  a  name  to  do  business  in  or 
with.  Upon  the  face  of  this  paper  (the  note)  is  the  individual 
promise  of  the  maker.  Bowers  v.  Briggs,  79  111.  493;  Bur- 
lingame  v.  Brewster,  79  id.  515;  Little  v.  Bailey,  87  id.  23. 

The  use  of  the  word  "trustee"  simply  indicates  that  the 
party  has  a  fund  out  of  which  to  pay  it,  and  proposes  to  make 
it  a  charge  upon  that  fund ;  but  it  is  a  great  stretch  of  imagi- 
nation to  make  it  mean  a  charge  upon  the  person  of  any  one 
but  the  signer. 

As  to  the  power  of  one  partner  to  bind  the  firm  by  bilj, 
note,  etc.,  counsel  referred  to  Collyer  on  Part.  sec.  402 ;  Gray 
v.  Ward,  32  111.  32;  Story  on  Part.  sees.  126,  127,  238,  154; 
3  Kent's  Com.  42,  33;  Marvin  v.  Andrews  &  Mach,  10  Wend. 
459. 

As  to  the  rule  that  written  powers  must  be  strictly  con- 
strued and  followed,  counsel  cited  Howard  v.  Baillie,  2  H. 
Bl.  618;  Franklin  v.  Egell,  1  Sneed,  497;  Strong  v.  Stewart, 
9  Heiskell,  137;  Farrarx.  Duncan,  29  La.  126;  McAlpin  v. 
Cassiday,  17  Tex.  449;    Valentine  v.  Piper,  22  Pick.  85. 

"Where  authority  is  conferred  upon  an  agent  by  a  formal 
instrument,  as,  by  a  power  of  attorney,  there  are  two  rules  of 
construction  to  be  carefully  attended  to:  1.  The  meaning 
of  general  words  in  the  instrument  will  be  restricted  by  the 
context,  and  construed  accordingly.  2.  The  authority  will 
be  construed  strictly,  so  as  to  exclude  the  exercise  of  any 
power  which  is  not  warranted,  either  by  the  actual  terms 
used  or  as  a  necessary  means  of  executing  the  authority  with 
effect.  The  following  cases  are  cited  in  support  of  this  rule: 
Bissell  v.  Terry,  69  111.  184;  Dunlap's  Paley  on  Agency,  192; 
Story  on  Agency,  sees.  68,  69;   Chase  v.  Dana,  44  111.  262; 
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Wood  v.  Goodridge,  7  Cush.  117;  JRossiter  v.  Rossiter,  8 
Wend.  495;  Nixon  v.  Hyserott,5  Johns.  57;  Geigerv.  Bolles, 
1  N.  Y.  Sup.  C.  Rep.  129;  Brantley  v.  So.  Life  Ins.  Co.  53 
Ala.  554;  Craighead  v.  Peterson,  72  N.  Y.  279;  Atwood  v. 
Memmings,  7  B.  &.  C.  278;  Hubbard  v.  JEifoner,  7  Wend.  446; 
Hodge  v.  Combs,  1  Black,  192;  Rosseau  v.  O'Brien,  4  Biss. 
395;  JEfafc/i  v.  Coddington,  95  U.  S.  48. 

Messrs.  Needham  &  Miller,  for  the  appellee: 
The  questions   of  law  involved  in  this  case  naturally  ar- 
range themselves  under  two  general  heads: 

1.  Was  there  a  partnership  in  law,  as  to  third  persons, 
existing  between  Morse  and  Jackson,  as  charged  in  the  hill; 
and 

2.  Had  Jackson  the  power  to  borrow  money  for  the  busi- 
ness of  the  firm,  and  give  therefor  a  promissory  note  that 
would  bind  the  members  of  the  firm. 

As  to  what  state  of  facts  will  constitute  a  partnership  in 
law  as  to  third  persons,  counsel  cited  Collyer  on  Part.  sees. 
3,  81,  82,  83;  Waugh  v.  Carver,  Smith's  Lead.  Cases,  vol.  1, 
(Eng.  ed.)  491;  Niehoff  et  al.  v.  Dudley  et  al.  40  111.  406; 
Pittis  et  al.  v.  Atkins  et  al.  60  id.  454;  Flagg  v.  Stoive,  85  id. 
164;  Irving  v.  N.  C.  and  St.  I.  R.  R.  Co.  92  id.  103. 

But  it  is  said  this  was  an  arrangement  among  the  owners 
of  real  estate  touching  the  sale  and  improvement  thereof,  and 
therefore  is  not  a  partnership. 

That  partnership  may  exist  in  the  buying  and  selling  of 
lands,  see  Story  on  Part.  sees.  82,  83;  Williams  v.  Gillies,  20 
Sup.  C.  (N.  Y.)  422;  Chester  v.  DicJcerson,  54  N.  Y.  1;  Sage 
v.  Sherman,  2  id.  417;  Ontario  Bank  v.  Hennessy,  48  N.  Y. 
549;  Fall  River  Whaling  Co.  v.  Borden,  10  Cush.  458;  Dud- 
ley v.  Littlefield,  21  Me.  418;  Dale  v.  Hamilton,  5  Hare,  383. 

It  is  further  urged  by  appellant's  counsel,  that  they  did  not 

provide  for  the  use  of  any  firm  name  in  the  trust  deed,  but 

this,  we  submit,  is  wholly  immaterial.      The  business  of  a 

firm  may  be  carried  on  in  the  name  of  one  of  the  partners. 
20—97  III. 
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LeRoy  v.  Johnson,  2  Peters,  198;  Collyer  on  Part.  sec.  215, 
u.  2;    Williams  v.  Gillies,  supra. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  decree  of  the  Superior  Court 
of  Cook  county,  rendered  in  a  chancery  proceeding  com- 
menced by  appellee  against  the  heirs  at  law  of  Andrew  B. 
Jackson,  deceased,  his  administratrix,  and  Charles  H.  Morse, 
appellant.  The  bill  charges,  that  on  the  5th  day  of  March, 
1874,  Andrew  B.  Jackson,  since  deceased,  and  Charles  H. 
Morse,  were  partners,  and  jointly  interested  in  certain  real 
estate  situated  in  the  county  of  Cook  and  State  of  Illinois. 
That  the  title  to  said  property  was  acquired  and  held  for  their 
use  in  the  name  and  style  of  "Andrew  B.  Jackson,  trustee." 
That  on  the  day  last  named,  Jackson  &  Morse,  being  indebted 
to  the  complainant  in  the  sum  of  two  thousand  and  eighty 
dollars,  for  moneys  used  in  and  about  their  partnership  busi- 
ness, executed  to  her  their  note,  of  that  date,  for  the  amount 
of  said  indebtedness,  by  the  name  and  style  of  "Andrew  B. 
Jackson,  trustee,"  payable  one  year  after  date.  That  on  the 
same  day,  the  said  Jackson,  as  such  trustee,  together  with  his 
wife,  for  the  purpose  of  securing  the  payment  of  the  note,  exe- 
cuted to  complainant  a  deed  of  trust  upon  certain  lands, 
describing  them.  The  bill  also  shows  the  subsequent  death 
of  Jackson,  alleges  default  in  payment  of  the  note,  and  prays 
for  a  personal  decree  against  Morse,  and  a  sale  of  the  prop- 
erty mentioned  in  the  trust  deed. 

Morse  answered,  denying  the  partnership  and  all  liability 
on  account  of  the  note.  There  was  a  decree  in  favor  of  com- 
plainant, substantially  as  prayed  for  in  the  bill,  which,  as 
already  stated,  was,  on  appeal,  affirmed  by  the  Appellate 
Court. 

It  will  be  perceived  from  the  foregoing,  that  the  real  ques- 
tion involved  in  this  controversy,  is,  whether  the  note  secured 
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by  the  deed  of  trust,  and  which  was  signed  in  the  manner 
heretofore  stated,  by  Jackson  alone,  is  the  note  of  Jackson  & 
Morse,  as  partners,  or  the  individual  note  of  Jackson. 

A  brief  statement  of  the  circumstances  under  which  this 
note  was  executed,  is  necessary  to  a  proper  solution  of  the 
questions  involved. 

It  appears,  from  the  record  before  us,  that  prior  to  the  29th 
day  of  March,  1872,  Luther  F.  Greenleaf,  Andrew  B.  Jack- 
son, Stephen  P.  Lunt,  and  Charles  H.  Morse,  the  appellant, 
purchased,  partly  on  credit,  certain  lands  situated  in  Cook 
county,  on  the  line  of  the  Chicago  and  Milwaukee  Railroad, 
amounting  in  value  to  some  $92,000,  giving  for  the  deferred 
payments  their  joint  and  several  notes.  The  object  of  the 
purchase  was,  to  lay  out  and  build  up  a  town  or  village  on 
-the  premises — the  enterprise  being  a  mere  venture  or  specu- 
lation. In  pursuance  of  this  object,  and  for  the  mere  conve- 
nience of  the  parties  in  making  transfers  to  those  who  might 
be  desirous  of  investing  in  the  town  or  village  property,  it 
was  deemed  advisable  to  convey  the  legal  estate  in  the  whole 
to  one  of  their  number,  upon  certain  specified  trusts. 

Accordingly,  on  the  day  above  mentioned,  in  pursuance 
of  this  arrangement,  the  entire  property  belonging  to  the 
parties  at  that  time  was  conveyed  to  Stephen  P.  Lunt,  upon 
the  following  trusts:  "To  subdivide  said  premises,  or  any 
part  thereof,  into  lots,  and  to  expend  whatever  money  he  (the 
trustee)  deems  best  in  improving  and  making  said  premises 
salable  for  village  or  town  lots;  and  to  sell  and  convey  said 
premises,  or  any  part  thereof,  at  public  or  private  sale,  upon 
such  terms  and  conditions  as  he  may  deem  best.  *  *  * 
And,  also  make  loans,  if  he  finds  it  necessary  so  to  do,  in  order 
to  lay  out  and  improve  said  premises,  or  any.  part  thereof,  or 
to  pay  off  and  satisfy  the  indebtedness  (now'  on  said  prem- 
ises, and  in  order  to  secure  said  loans  he  may  execute  'mort- 
gage' or  trust  deeds  on  such  portion  or  part  of  said  premises 
as  he  (said  Lunt)  may  deem  most  advisable;  and  also  to  pay 
out   of  the    money  received    from   said  premises,    whatever 
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money,  if  any,  second  party  has  advanced  or  may  owe  for  im- 
proving said  premises,  as  aforesaid  ;  and  also  to  pay  out  of  same 
any  and  all  incumbrances  (nowJ  on  said  premises  that  may 
become  due  and  payable.  And  upon  further  trusts,  that 
second  party  shall  render  to  first  party,  as  often  as  once  every 
six  months,  viz:  half  yearly,,  a  full  and  true  account  of  all 
his  acts  in  the  premises,  and  divide  whatever  money,  notes  or 
securities  he  has  received  on  account  of  said  premises  or  which 
he  then  holds  susceptible  of  being  divided,  as  follows,  to-wit : 
One-fourth  thereof  to  be  paid  or  delivered  to  said  Luther 
L.  Greenleaf,  one-fourth  to  Andrew  B.  Jackson,  one-fourth 
to  Charles  H.  Morse,  and  one-fourth  to  be  retained  by  second 
party.  That  is  to  say,  each  of  said  parties,  their  heirs,  &c. , 
are  entitled  to  an  equal  part  or  parcel  of  the  proceeds  of  said 
premises,  after  payment  of  all  costs  and  incumbrances  there- 
on; and  upon  the  further  trust  that  at  the  expiration  of  five 
years  from  'this  date'  second  party  shall  render  a  final  account 
in  the  premises,  and  that  all  moneys,  notes,  &c,  held  by  him  on 
account  of  said  premises,  and  all  property,  if  any,  remaining 
unsold,  shall  be  divided  equally,"  &c. 

By  a  provision  in  this  deed,  Jackson  is  made  the  successor 
in  trust,  of  Lunt,  in  the  event  of  the  latter's  death  or  refusal 
to  act. 

On  the  28th  of  February  following,  Greenleaf,  Morse, 
Jackson  and  Patrick  L.  Tuohey,  and  their  respective  wives, 
conveyed,  by  deed,  other  lands  adjoining  those  embraced  in 
the  first  deed,  substantially  upon  the  same  trusts,  except  that 
the  conveyance  provides  for  an  equal  division  of  the  property 
between  the.  five,  instead  of  the  four,  as  in  the  other  deed. 

Subsequent  to  the  original  purchase,  Isaac  R.  Hitt  bought 
■of  Greenleaf  an  interest  in  the  property,  and  Lunt,  having 
sold  his  equitable  interest  to  Jackson,  Morse  and  Hitt,  and 
refusing  to  act  any  longer  as  trustee,  on  the  first  of  February, 
1873,  conveyed,  at  their  request,  the  legal  estate  in  the  whole 
of  the  property  to  Jackson,  as  his  successor  in  trust,  upon 
the  same  trusts  he  had  held  the  property  himself,  except  with 
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respect  to  the  proportions  in  which  the  property  was  to  be 
divided  between  the  parties  in  interest.  Before  the  execution 
of  the  note  and  deed  of  trust  by  Jackson  to  appellee,  Hitt 
had  sold  and  transferred  his  entire  interest  to  Jackson  and 
Morse,  so  that  at  that  time  Jackson  and  Morse  were  the  only 
ones  belonging  to  the  association,  which  was  then  generally 
known  as  the  "Rogers  Park  Company,"  and  owned  the  entire 
interest  in  the  property,  subject  to  the  incumbrances  then 
upon  it.  The  business  of  the  association  Avas  not  at  all 
affected,  so  far  as  we  can  discover,  by  these  changes  in  the 
equitable  ownership,  or  the  change  in  the  trusteeship.  Lunt 
testifies,  that  during  his  term  he  "  laid  out  and  threw  up  the 
street,  fenced  quite  a  number  of  blocks,  and  (as  he  thinks) 
put  up  five  or  six  buildings,  and  dwellings,  and  depot  build- 
ing,   and  also  set  out  some  trees." 

He  further  testifies,  that  whenever  it  was  necessary  he  called 
the  parties  together,  and  the  affairs  of  the  company  were 
talked  over,  and  that  if  money  was  wanted  each  party  con- 
tributed his  part;  that  in  collecting  these  contributions  he 
talked  over  with  Morse,  as  well  as  the  others,  the  affairs  of 
the  company,  and  that  while  Morse  gave  them  less  personal 
attention  than  any  of  the  other  parties,  he  was  always  prompt, 
perhaps  more  so  than  any  of  them,  in  paying  his  share  of  the 
expenses. 

He  also  testifies,  that  it  was  the  object  of  the  association  to 
plat  the  property,  and  sell  and  make  as  much  as  they  could  ; 
that  it  was  not  the  purpose  to  hold  the  property  for  a  long 
time.  Under  this  arrangement  debts  were  incurred  to  a  large 
amount,  for  some  of  which  notes  were  given  and  subsequently 
paid  off  by  the  trustee,  and  no  complaint,  so  far  as  the  record 
shows,  was  ever  made  by  Morse  or  any  of  the  parties  about 
the  manner  in  which  he  conducted  the  business;  nor  was  it 
ever  claimed,  so  far  as  we  can  discover,  that  in  doing  so  he 
was  transcending  his  authority.  All  this  business  was  done 
in  the  name  of  the  acting  trustee,  for  the  benefit  of  the  asso- 
ciation, and  clearly  with  their  knowledge  and  consent. 
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As  already  shown,  the  lands  were  bought  upon  speculation, 
and  the  joint  and  several  notes  of  all  the  parties,  including 
appellant,  were  given  for  a  part  of  the  purchase  money,  and 
the  evidence  shows  that  the  proceeds  of  some  of  the  property 
sold  was  applied  in  part  payment  of  these  notes,  and  it  was 
expressly  agreed  that  the  business  should  be  thus  carried  on 
by  the  trustee,  and  that  the  proceeds  of  the  property  should 
be  equally  divided  between  them,  which,  in  effect,  was  an 
agreement  to  divide  the  profits,  and  it  clearly  appears  that 
the  expenses  of  the  concern  were  to  be  borne  in  the  same 
proportion. 

By  all  the  tests  laid  down  in  the  books,  we  here  find  every 
element  of  a  partnership.  The  trustee  for  the  time  being, 
was  nothing  more  than  the  managing  partner  of  the  concern, 
and  the  other  members  were  clearly  bound  by  his  acts,  so  far 
as  they  were  done  in  the  due  course  of  business,  and  were 
reasonably  necessary  to  effectuate  the  objects  and  purposes  of 
the  association.  Where,  by  agreement  of  the  parties,  the 
management  and  control  of  a  business  association  are  given 
to  one  of  its  members,  and  the  nature  and  character  of  the 
business  necessarily  involve  varied  duties  and  responsibilities, 
the  parties  to  Such  agreement  will  be  held  to  have  impliedly 
given  to  the  managing  member,  where  nothing  appears  to  the 
contrary,  the  requisite  power  and  authority  to  discharge  such 
duties  and  obligations  in  the  ordinary  and  usual  course  of 
business. 

In  the  view  we  take  of  this  case,  it  is  not  necessary  to  de- 
termine whether,  by  reason  of  the  existence  of  the  partnership 
and  the  general  character  of  the  duties  imposed  upon  Jackson, 
as  the  managing  member  of  the  firm,  he  was,  by  implication, 
authorized  to  execute  promissory  notes  on  behalf  of  the  firm. 
By  the  express  provisions  of  both  deeds  under  which  he  be- 
came the  managing  partner  of  the  concern,  he  is  authorized 
to  make  loans,  and  execute  mortgages  or  trust  deeds  to  secure 
the  same,  "on  such  parts  of  the  premises  as  he  may  deem 
most  advisable;"  and  we  are  clearly  of  opinion  this  grant  of 
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power  authorized  him  in  making  loans  to  execute  notes  for 
the  sums  advanced.  This  is  the  ordinary  and  almost  univer- 
sal method  of  evidencing  loans  secured  by  mortgage  or  deeds 
of  trust,  and  it  is  but  reasonable  to  hold  that  in  conferring  on 
him  the  power  to  make  loans,  the  parties  to  the  instruments 
impliedly  authorized  him  to  execute  the  ordhvary  and  usual 
evidences  of  such  loans. 

This  being  so,  it  follows  that  the  note  in  question  is,  in  law, 
the  note  of  Morse  and  Jackson,  and  not  of  Jackson  alone,  and 
that  Morse  is  personally  liable  thereon. 

But  it  is  insisted  that  the  bill  does  not  proceed  upon  the 
theory  that  the  power  to  execute  the  note  is  derived  from 
these  deeds,  and,  moreover,  that  Richmond  himself,  as  agent 
of  complainant,  in  accepting  the  note,  supposed  the  power  to 
make  it  was  derived  from  the  fact  that  Jackson  and  Morse 
were  equal  partners  in  the  business,  and  not  from  the  deeds 
in  question.  This,  Ave  are  of  opinion,  does  not  at  all 
alter  the  case,  or  in  anywise  relieve  Morse  from  his 
liability  on  the  note.  The  note  was  given  for  money  ad- 
vanced to  the  firm,  and  used  in  the  firm's  business,  and  was 
clearly  intended  as  a  partnership  note,  and  the  question  is, 
did  Jackson  have  the  authority  to  make  the  note,  and  not 
what  he  or  Richmond  may  have  supposed  as  to  the  source  of 
his  power  to  do  so,  and  the  deeds  were  competent  testimony 
to  establish  such  authority.  If  the  note  was  executed  as  a 
partnership  note,  and  Jackson  had  the  requisite  power  for 
that  purpose,  it  is  wholly  immaterial  how  erroneous  his  or 
Richmond's  views  may  have  been  with  respect  to  the  source 
of  his  power.  If  the  power,  as  a  matter  of  fact,  existed,  the 
partnership  is  dearly  bound. 

The  bill  alleges  that  Jackson  and  Morse  were  partners; 
that  the  affairs  and  business  of  the  partnership  were  carried 
on  in  the  name  of  "Andrew  B.  Jackson,  trustee;"  and  that 
the  firm,  by  such  name  and  style,  made  the  note  in  question, 
and  these  facts  being  sufficiently  proven,  authorized  the  de- 
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cree.     We  see  no  variance  between  the  proofs  and  allegations 
in  the  bill,  in  the  respect  supposed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Charles  S.  Stettauer  et  al. 

v. 

Nettie  M.  Hamlin,  for  use,  etc. 

Filed  at  Ottawa  February  3,  1881. 

1.  Construction  of  contracts — what  may  be  considered,  outside  of  the 
writings,  in  aid  thereof,  and  when.  While  courts,  when  necessary,  put  them- 
selves in  possession  of  all  the  facts  and  circumstances  connected  with  the 
execution  of  an  instrument  for  the  purpose  of  ascertaining  the  intention  of 
the  parties,  and  explaining  any  ambiguity  arising  from  extrinsic  facts,  yet 
this  is  never  done  where  the  terms  of  the  instrument  are  clear  and  unam- 
biguous, and  there  is  no  doubt  as  to  the  identity  of  the  subject  matter  to  which 
the  instrument  relates. 

2.  Same — words  construed  in  their  popular  sense.  It  is  a  familiar  rule,  of 
constant  application, that  courts  give  effect  to  all  written  instruments  accord- 
ing to  the  ordinary  popular  meaning  of  the  terms  employed,  where  nothing 
appears  to  show  that  they  were  used  in  a  different  sense,  and  no  unreasonable 
or  absurd  consequences  will  result  from  doing  so. 

3.,  Deed  of  sale — construed  as  to  fixtures  in  building.  Where  a  party,  owning 
a  leasehold  interest  in  land,  with  the  buildings  thereon,  and  fixtures  for  carry- 
ing on  business,  some  of  which  were  attached  to  the  building,  and  others  not, 
such  as  desks,  chairs,  counters,  trucks,  show  cases,  and  the  like,  sold  and 
conveyed  "all  interest  in  the  leasehold  estate,  *  *  *  also,  the  buildings 
erected  upon  the  premises  described  in  said  lease,  and  all  the  engines, 
boilers,  elevators,  machinery,  and  fixtures  of  every  description,  attached  to 
said  building,  in  said  buildings,  and  belonging  to  the  same  :  Held,  that  the 
phrase,  "fixtui-es  of  every  description,  attached  to  said  building,  in  said  build- 
ing, and  belonging  to  the  same,"  did  not  indicate  or  describe  two  classes  of 
fixtures,  one  attached  and  the  other  not  attached  to  the  building,  but,  on  the 
contrary,  only  the  fixtures  attached  to  the  building  passed  by  the  deed,  and 
not  those  unattached. 
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Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  John  G.  Rogeps,  Judge,  presiding. 

Mr.  Cypus  Benteey,  for  the  appellants  : 

From  the  language  of  the  deed,  it  is  manifest  that  the 
grantors,  Hamlin  and  Davey,  intended  to  convey,  and  the 
grantee,  Dunn,  intended  to  receive,  different  kinds  of  fixtures. 

The  language  of  the  deed  is  peculiar  and  significant: 

1.  It  speaks  of  fixtures  of  every  description,  implying 
that  there  were  embraced  in  this  conveyance  fixtures  of  more 
than  one  description. 

2.  It  speaks  of  fixtures  attached  to  the  building.  But, 
in  addition  to  that,  it  speaks  of  other  fixtures,  not  the  at- 
tached ones,  but  such  as,  besides  these,  were  in  the  building 
and  belonging  to  it. 

Physical  annexation  is  not  an  essential  element  of  a  fixture. 
As  to  what  have  been  held  to  be  fixtures,  counsel  cited  Ewell  on 
Fixtures,  1;  Farrar  v.  Staclcpole,  6  Me.  154;  Bishop  v.  Bishop, 
11  N.  Y.  123;  Snedecker  v.  Waring,  12  id.  170;  Faber  v.  Rob- 
inson, 36  Barb.  483,  and  Teaff  v.  Hewitt,  10  Ohio  St.  511. 

If  there  is  any  doubt  as  to  what  was  intended  to  be  con- 
veyed, we  urge  the  familiar  rule,  that  the  language  of  the 
grant  must  be  construed  most  strongly  against  the  grantor. 
City  of  Alton  v.  Ill  Trans.  Co.  12  111.  38;  Atkins  v.  Board- 
man,  2  Met.  463. 

Where  a  store  is  granted,  everything  belonging  to  or  in 
use  for  it,  as  an  incident  or  appurtenance,  passes.  United 
States  v.  Appleton,  1  Sumner,  500. 

These  articles  of  property  were  trade  fixtures,  so  designated 
by  the  very  parties  who  now  pretend  that  they  were  not  fix- 
tures of  any  description  ;  and  trade  fixtures  pass  to  a  purchaser 
by  a  sale  of  the  freehold,  unless  they  are  expressly  reserved. 
Moore  v.  Smith,  24  111.  512;  Streeter  v.  Streeter,  43  id.  155; 
Martin 'v.  Cope,  28  N.  Y.  180;  Colgrove  w.Dias  Santos,  2  B. 
&  C.  76. 
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Brief  for  the  Appellee. 

If  these  #grantors  had  not  intended  to  convey  these  trade 
fixtures  together  with  the  other  property,  they  could  have 
adopted  the  usual  simple  and  easy  method  of  reserving  them 
by  an  express  clause  in  the  deed  to  that  effect. 

Accepting  the  property  in  satisfaction  of  the  debt,  would 
Dunn  have  consented  that  any  portion  of  what  was  covered 
by  the  lease  to  appellants  should  be  reserved? 

In  the  construction  of  a  deed,  the  intention  of  the  parties, 
if  not  obvious  upon  the  face  of  the  instrument,  may  be  ascer- 
tained, from  memoranda  and  accompanying  documents, 
from  the  situation  of  the  parties  at  the  time  of  the  convey- 
ance. Board  of  Education,  etc.  v.  Trustees,  etc.,  63  111.  204; 
Cook  v.  Whitney,  16  id.  483;  Thomas  v.  Wiggers,  41  id.  470; 
Atkins  v.  Boardman,  2  Met.  464;  Hadden  v.Shoutz,  15  111. 
582. 

Mr.  Egbert  Hervey,  for  the  appellee : 

The  words  in  the  deed  were  not  operative  to  convey  arti- 
cles of  furniture  and  chattels  not  in  any  way  fixed  to  the 
realty,  although  they  may  have  been  on  the  premises  and  in 
the  possession  of  the  appellants  at  the  time  of  the  making  of 
the  deed  from  Hamlin  and  Davey  to  Dunn,  under  which  the 
appellants  claim  the  property.  Ewell  on  Fixtures,  pp.  12,  13, 
16,  21,  41,  277;  note  294,  295,  298,  299,  307,  310,  436. 

In  Ewell,  supra,  310,  the  word  "  fixed  "  must  govern  the 
whole  sentence;  loose  property  does  not  pass.  Guthrie  v. 
Jones,  108  Mass.  191. 

Mere  articles  of  furniture,  though  temporarily  fastened,  do 
not  pass.  Ewell  on  Fixtures,  pp.  294,  295,  298;  Rogers  v. 
Brockdw,  25  N.  J.  Eq.  496. 

As  to  gas  fixtures,  see  Lawrence  v.  Kemp.  1  Duer,  363,  and 
Moore  v.  Smith,  26  111.  392. 

But  it  is  urged  by  counsel  for  appellants,  that  because  the 
property  in  question  was  adapted  to  the  use  and  enjoyment 
of  the  realty,  for  the  purposes  for  which  the  grantors  in  the 
deed  to  Dunn  used  it,  therefore  it  passed  by  that  deed. 
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If  that  were  the  test,  then  farm  implements,  horses,  wagons, 
oxen,  etc.,  used  on  a  farm  and  necessary^for  the  proper  use  of  the 
land  as  a  farm,  would  pass  by  the  deed  of  the  land.  This  is 
not  so.  Ewell  on  Fixtures,  p.  21 ;  Taaffe  v.  Hewitt,  1  Ohio 
St.  Kep.  511. 

In  answer  to  the  argument  of  the  counsel  for  the  appel- 
lants, as  to  the  adaptation  of  the  property  to  the  uses  of  the 
realty  for  the  purpose  for  which  it  was  intended,  being  con- 
clusive as  to  character  of  the  property,  and  that  thereby  it 
lost  its  character  as  chattel  property,  I  beg  to  reply,  that  even 
in  cases  where  furniture  was  more  or  less  attached  to  the  free- 
hold, but  only  for  convenience  or  safety,  and  was  capable  of 
being  removed  without  injury  to  the  realty,  the  question  of 
the  intention  with  which  any  slight  annexation  may  have 
been  made,  is  a  proper  subject  of  inquiry  and  is  competent 
evidence.  Ewell,  41  •  Selger  v.  Pettit,  97  Pa.  St.  437;  Sturgis 
v.  Warren,  11  Vt,  433;  Cross  v.  Marston,  17  id.  533;  Hitt  v. 
Wentworth,  28  id.  928;   Witus  v.  Mabee,  25  111.  267. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  trover,  by  appellee  against  appellants, 
in  the  circuit  court  of  Cook  county,  for  the  alleged  conver- 
sion of  certain  chattels.  The  cause,  by  agreement  of  parties, 
was  tried  by  the  court  without  a  jury,  resulting  in  a  judgment 
for  plaintiff  and  against  the  defendants  for  $2842,  which,  on 
appeal,  was  affirmed  by  the  Appellate  Court  for  the  First 
District.  The  present  appeal  is  prosecuted  to  reverse  the 
judgment  of  the  latter  court. 

By  agreement  of  the  parties,  the  Appellate  Court  has  cer- 
tified to  us  the  material  facts  found  by  that  court,  which  must 
be  regarded  as  conclusive,  so  far  as  the  rights  of  the  parties 
depend  upon  mere  questions  of  fact. 

The  facts  found  by  the  Appellate  Court  are  as  follows: 
In  1871  Hamlin,  Hale  &  Co.  were  engaged  in  the  wholesale 
dry  goods  business  in  the  city  of  Chicago.  After  the  great 
lire  of  that  year  they  leased  a  lot  for  a  long  term  of  years,  and 
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erected  thereon  a  large  business  house,  fronting  on  Madison 
street,  in  which  to  carry  on  their  business.  The  articles  of 
property  for  which  this  suit  was  brought  were  bought  by  them 
and  placed  in  the  building,  upon  its  completion,  and  consisted 
of  such  store  furniture  and  fixtures  as  were  essential  to  the 
carrying  on  of  their  business,  such  as  desks,  chairs,  counters, 
trucks,  show  cases  and  the  like.  A  few  of  these  articles  were 
annexed  to  the  building,  but  the  most  of  them  were  not.  On 
the.  25th  of  November,  1873,  Hamlin,  Hale  &  Co.  having 
failed,  sold  their  entire  property,  including  the  business  house, 
lease  and  articles  in  question,  to  Hamlin  &  Davey,  who  took 
possession  and  continued  the  wholesale  dry  goods  business  in 
the  same  building  until  the  25th  of  July,  1874,  when  they 
sold  out  their  merchandize  and  business  to  appellants,  who 
continued  the  business  under  the  style  of  Stettauer  Bros.  & 
Co.  Hamlin  &  Davey,  at  the  same  time,  also  executed  to 
Stettauer  Bros.  &  Co.  a  lease  on  the  ground  on  which  the 
store  stood,  and  all  the  trade  fixtures  in  the  store,  for  a  term 
commencing  on  that  day  and  ending  on  the  31st  of  December, 
1877.  The  lease,  after  describing  the  lot  of  ground,  pro- 
ceeded to  describe  the  other  property  covered  by  it,  in  these 
words:  "with  the  buildings  and  improvements  thereon;  also 
contained  in  said  buildings  three  elevators  and  engines,  two 
boilers,  force  pumps,  fire  apparatus  and  steam-heating  appa- 
ratus, and  the  trade  fixtures  in  said  building  particularly 
described  in  schedule  hereto  attached,  and  made  part  of  this 
lease. "  While  a  schedule  was  made  which  covered  the  articles 
now  in  controversy,  yet,  for  some  cause  unexplained  in  the 
record,  it  was  not  attached  to  the  lease. 

Subsequently,  on  the  30th  of  January,  1875,  Hamlin  & 
Davey  sold  out  to  H.  B.  Claflin  <fe  Co.,  and  by  their  direc- 
tions conveyed  to  William  S.  Dunn,  one  of  the  members  of 
the  firm,  "all  interest  in  the  leasehold  estate;  *  *  * 
also,  the  buildings  erected  upon  the  premises  described  in 
said  lease,  and  all  the  engines,  boilers,  elevators,  machinery 
and   fixtures,  of  every  description,  attached  to  said  building, 
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in  said  buildings  and  belonging  to  the  same."  The  words 
"attached  to  said  buildings,"  were  interlined  before  the  exe- 
cution of  the  instrument;  and  by  way  of  giving  a  construction 
to  this  instrument,  it  is  expressly  declared  that  "  the  object 
of  this  deed  was  to  convey  not  only  the  leasehold  interest  of 
said  grantors  in  said  lease,  but  also  all  the  buildings  and  im- 
provements upon  said  premises,"  etc.  At  the  same  time 
Hamlin  &  Davey  assigned  to  Dunn  all  their  interest  in  the 
lease  made  by  them  to  appellants. 

At  the  time  of  the  transfer  of  the  property  to  Dunn  by 
Hamlin  &  Davey,  Dunn  executed  to  them  an  agreement,  by 
which  they  were  given  the  right  to  repurchase  it  within  a 
limited  time.  The  latter,  finding  they  would  not  be  able  to 
make  the  repurchase,  on  the  18th  of  November,  1875,  exe- 
cuted to  Dunn  a  deed,  releasing  and  canceling  the  instrument 
conferring  the  right  to  repurchase,  in  which  deed  of  release 
the  following  language  occurs:  "The  object  of  this  instru- 
ment being  to  cancel  and  release  to  said  William  S.  Dunn  the 
said  agreement  of  January  the  30th,  A.  D.  1875,  and  all  the 
property  and  premises  situate  upon  the  southwest  corner  of 
Madison  and  Franklin  streets,  in  the  city  of  Chicago,  lately 
occupied  and  used  by  Hamlin  &  Davey,  and  make  the  deed 
of  said  premises,  heretofore  made  by  us  to  William  S.  Dunn, 
absolute  and  complete,  without  any  right  to  repurchase  of  the 
same  to  us  and  our  heirs  and  assigns  forever." 

On  the  first  of  February,  1877,  Dunn  conveyed  the  prop- 
erty to  appellants  by  the  same  description  contained  in  Ham- 
lin &  Davey's  conveyance  to  Dunn.  Accompanying  the  latter 
conveyance,  certain  policies  of  insurance  which  had  been 
issued  to  Hamlin  &  Davey  upon  the  premises,  machinery,  etc., 
were  transferred  to  Dunn  by  the  latter,  as  covering  his  pur- 
chase, which  Hamlin  testifies  did  not  cover  the  property  in 
controversy.  Stettauer,  on  the  other  hand,  testifies  that  he 
believes  the  policies  transferred  to  him  by  Dunn  "read  on  all 
the  buildings, fixtures"  etc. 
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On  the  15th  of  December,  1875,  for  the  consideration  of 
$2500,  Hamlin  sold  and  conveyed  to  appellee  one  undivided 
half  of  the  property  in.  controversy.  On  the  first  of  May, 
1876,  Dunn  conveyed  to  her  the  other  undivided  half  of  the 
property,  by  way  of  mortgage,  to  secure  an  indebtedness  from 
him  to  her  of  $988.64. 

While  this  case,  as  will  be  seen,  necessarily  turns  upon  the 
construction  to  be  given  to  the  conveyance  of  Hamlin  & 
Davey,  of  the  30th  of  January,  1875,  to  William  S.  Dunn, 
yet,  with  a  view  of  throwing  all  possible  light  on  the  real 
intentions  of  the  parties  to  that  instrument,  and  of  ascer- 
taining the  true  subject  matter  upon  which  it  was  intended  to 
operate,  so  far  as  extrinsic  facts  may  aid  in  doing  so,  we  have, 
at  the  expense  of  much  tediousness  and  great  prolixity,  fully 
detailed  all  the  facts  disclosed  by  the  record,  that  can  have 
the  slightest  bearing  in  that  direction.  It  is  to  be  observed, 
however,  that  while  courts,  when  necessary,  put  themselves 
in  possession  of  all  the  facts  and  circumstances  connected 
with  the  execution  of  an  instrument,  for  the  purpose  of  ascer- 
taining the  intention  of  the  parties  and  explaining  any  am- 
biguity arising  from  extrinsic  facts,  yet  this  is  never  done 
where  the  terms  of  the  instrument  are  clear  and  unambigu- 
ous, and  there  is  no  doubt  as  to  the  identity  of  the  subject 
matter  to  which  the  instrument  relates.  It  is  a  familiar  rule, 
of  constant  application,  that  courts  give  effect  to  all  written 
instruments  according  to  the  ordinary  popular  meaning  of 
the  terms  employed,  when  nothing  appears  to  show  they  were 
used  in  a  different  sense,  and  no  unreasonable  or  absurd  con- 
sequences will  result  from  doing  so. 

Applying  the  rule  in  question  to  the  operative  words  of  the 
deed  under  consideration,  we  are  unable  to  discover  any  just 
ground  for  a  difference  of  opinion  with  respect  to  their 
import. 

The  language  used  seems  to  be  unusually  specific  and 
clear.  The  phrase,  "  fixtures,  of  every  description,  attached 
to  said  building,  in  said  buildings  and  belonging  to  the  same," 
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does  not  indicate  or  describe  two  classes  of  fixtures,  one 
attached  and  the  other  not  attached  to  the  building,  as  is 
supposed  by  appellants'  counsel.  If  it  had  been  intended  to 
include  both  kinds  of  fixtures — as  it  is  conceded  there  were 
but  two — there  was  clearly  no  necessity  or  propriety  in  using 
the  qualifying  clause,  "attached  to  said  buildings,"  at  all; 
for  the  two  classes  were  already  included  and  amply  designa- 
ted by  the  expression,  "fixtures  of  every  description." 

On  the  contrary,  but  one  class  of  fixtures  is  described  by 
the  phrase  in  question,  namely,  fixtures  attached  to  the  build- 
ing,— and  consequently,  that  class  of  fixtures,  only,  passed  by 
the  conveyance.  The  clause,  "attached  to  the  buildings,"  is 
clearly  a  limitation  on  the  one  which  precedes  it,  and  when 
taken  together  they  manifestly  mean  the  same  thing  as  if 
written,  "fixtures  of  every  description  which  are  attached  to 
the  buildings." 

The  record  shows,  that  there  was  a  variety  of  articles  of 
the  kind  or  class  intended  to  be  conveyed,  namely:  Such  as 
were  attached  to  the  building;  and  the  expression,  "of  every 
description,"  was  doubtless  used  with  reference  to  the  variety 
of  articles  belonging  to  that  class. 

The  expression,  "in  the  buildings,"  simply  points  out  the 
locality  of  the  attached  fixtures;  and  the  clause,  "belonging 
to  the  same,"  expressly  excludes  from  the  operation  of  the 
conveyance  all  fixtures  not  procured  for  or  used  in  connec- 
tion with  the  building  as  a  busin.ess  house. 

It  is  true,  as  stated  by  counsel,  that  the  term,  "fixtures," 
is  sometimes  applied  to  articles  not  attached  to  the  realty; 
yet,  that  fact  can  be  of  no  consequence  in  arriving  at  its 
meaning,  where  the  instrument  in  which  it  occurs,  in  express 
terms,  speaks  only  of  "fixtures  attached"  to  a  building.  In 
such  case  there  is  really  no  room  for  construction. 

Where,  as  in  this  case,  the  instrument  speaks  of  fixtures 
attached  to  a  particular  building,  to  say  that  articles  not 
attached  are  intended,  is  but  to  contradict  the  express  terms 
of  the  instrument,  and  not  to  construe  it. 
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The  Appellate  Court  found,  as  a  fact,  as  Ave  have  already 
seen,  that  a  part  of  the  articles  in  question  were  not  attached 
to  the  building,  and  for  these  appellants  were  clearly  liable. 
For  the  articles  attached  to  the  building  they  were  not  liable; 
but,  as  the  record  is  silent  as  to  the  value  of  either  class  of 
articles,  this  court  must  presume  that  the  circuit  court,  in 
assessing  the  plaintiff's  damages,  included  only  such  items  as 
the  defendants  were  liable  for.  Or,  in  other  words,  this  court 
must  presume  the  judgment  of  the  court  below  is  right, 
where  it  does  not  affirmatively  appear  to  the  contrary. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


James  Magner 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at   Oltaica  February  3,  1881. 

1.  Game  law — section  2  construed.  Section  2  of  the  Game  law  of  1879, 
which  makes  it  unlawful  for  any  person  to  buy,  sell  or  have  in  possession  for 
the  purpose  of  sale  any  of  the  wild  fowls,  birds,  etc.,  mentioned  in  section  1 
of  the  act,  at  any  time  when  the  trapping,  netting  or  ensnaring  of  the  same 
shall  be  unlawful,  which  shall  have  been  entrapped,  netted  or  ensnared  con- 
trary to  the  provisions  of  the  act,  has  reference  only  to  wild  fowls,  birds,  etc.- 
within  this  State. 

2.  Same — possession  or  sale  of  birds  killed  in  another  State  unlawful.  But 
under  section  6  of  the  act  the  sale,  exposing  for  sale  or  having  possession  for 
the  purpose  of  selling  any  of  the  animals,  wild  fowls  or  birds  mentioned  in 
section  1,  after  the  expiration  of  five  days  next  succeeding  the  first  day  of  the 
period  in  which  it  shall  be  unlawful  to  kill,  trap  or  ensnare  such  animals, 
wild  fowls  or  birds,  etc.,  is  made  unlawful,  and  this  without  regard  to  the 
place  where  they  were  killed.  The  section  applies  to  a  person  who  has  in  his 
possession  and  who  sells  quails,  etc.,  killed  in  the  State  of  Kansas,  and  which 
have  been  shipped  to  him  in  this  State. 

3.  Same — its  constitutionality.  The  ownership  of  wild  animals,  wild  fowl 
and  birds  being  in  the  people  of  the  State,  in  trust  for  all  its  citizens,  and  no 


1881.]  Magner  v.  The  People.  321 

Statement  of  the  case. 

one  having  a  property  right  in  them  to  be  affected,  it  results  that  the  legisla- 
ture, as  the  representative  of  the  people,  m>ay  withhold  or  grant  to  individ- 
uals the  right  to  hunt  or  kill  game,  or  qualify  and  restrict  it  to  certain  times 
in  the  year,  as  it  may  consider  will  best  subserve  the  public  welfare.  To  hunt 
or  kill  game  is  a  boon  or  privilege  granted  either  expressly  or  impliedly  by 
the  sovereign  authority. 

4.  Same — not  in  violation  of  the  constitution  of  the  United  States.  The  sixth 
section  of  the  Game  law  of  1879,  making  it  unlawful  to  have  possession  of 
certain  game  for  the  purpose  of  sale,  or  the  selling  or  attempting  to  sell  the 
same,  in  this  State,  unlawful,  though  killed  in  another  State  and  sent  to  a 
purchaser  in  this  State,  is  not  in  contravention  of  the  third  clause  of  sec.  8, 
art.  1,  of  the  constitution  of  the  United  States,  which  confers  upon  Congress 
power  to  regulate  inter-State  commerce.  When  such  game  comes  into  this 
State  and  into  the  possession  of  a  citizen  of  the  State,  the  police  power  of  the 
State  attaches,  and  the  sale  may  be  prohibited,  although  such  prohibition 
may  discourage  importations. 

5.  Statute — expressing  subject  in  the  title  of  the  act.  The  title  of  the  Game 
law  of  1879,  "An  act  to  revise  and  consolidate  the  several  acts  relating  to  the 
protection  of  deer,  wild  fowl  and  birds,"  sufficiently  expresses  the  subject  of 
the  act,  within  the  requirement  of  sec.  18,  art.  4,  of  the  constitution,  prohibit- 
ing the  possession  for  sale  of  such  animals,  Avild  fowl  and  birds  brought  from 
another  State,  having  a  tendency  to  protect  the  same  b}'  preventing  evasions 
of  the  law. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  is  a  prosecution  for  an  alleged  violation  of  sections  1, 
2  and  6  of  what  is  known  as  the  Game  law  of  this  State,  en- 
titled "An  act  to  revise  and  consolidate  the  several  acts 
relating  to  the  protection  of  game,  and  for  the  protection  of 
deer,  wild  fowl  and  birds,"  approved  May  14,  1879. 

Section  1  is  as  follows:  "That  it  shall  be  unlawful  for 
any  person  or  persons  to  hunt  or  pursue,  kill  or  trap,  net  or 
ensnare,  or  otherwise  destroy,  any  wild  buck,  doe  or  fawn,  or 
wild  turkey,  between  the  fifteenth  day  of  January  and 
the  first  day  of  September  of  each  and  every  year;  or  anv 
pinnated  grouse  or  prairie  chicken  between  the  first  day 
of  December  and  the  fifteenth  day  of  August  of  the  suc- 
ceeding year;  or  any  quail  or  ruffed  grouse  between  the  first 

day    of    January    and    the    first    day    of    October    of   each 
21—97  III.  - 
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and  every  year;  or  any  wild  goose,  duck,  brant  or  other 
water  fowl  between  the  first  day  of  May  and  the  fifteenth 
day  of  August  of  each  and  every  year.  And  it  shall 
further  be  unlawful  to  shoot,  kill  or  destroy,  or  attempt  to 
shoot,  kill  or  destroy,  any  wild  goose,  duck,  brant  or  other 
wild  fowl  during  the  night  time,  at  any  season  of  the  year; 
or  any  woodcock  between  the  first  day  of  January  and 
the  fourth  day  of  July  in  each  and  every  year.  And  any 
person  so  offending  shall,  for  each  and  every  oifence,  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
fined  in  any  sum  not  less  than  five  dollars  nor  more  than 
twenty-five  dollars,  and  costs  of  suit,  and  shall  stand  commit- 
ted to  the  county  jail  until  such  fine  is  paid:  Provided,  that 
such  imprisonment  shall  not  exceed  ten  days,  and  the  killing 
of  each  bird  or  animal,  as  specified  herein,  shall  be  deemed  a 
separate  offence." 

Section  2  is  as  follows:  "It  shall  be  unlawful  for  any 
person  to  buy,  sell  or  have  in  possession  any  of  the  animals, 
wild  fowls  or  birds  mentioned  in  section  one  of  this  act,  at 
any  time  when  the  trapping,  netting  or  ensnaring  of  such 
animals,  wild  fowls  or  birds  shall  be  unlawful,  which  shall 
have  been  entrapped,  netted  or  ensnared  contrary  to  the  pro- 
visions of  this  act;  and  any  person  so  offending  shall,  on 
conviction,  be  subject  to  the  same  fine  and  penalties,  to  be 
enforced  and  collected  in  the  same  manner  as  is  provided  in 
section  one  of  this  act." 

Section  6  is  as  follows:  "No  person  or  persons  shall  sell, 
or  expose  for  sale,  or  have  in  his  or  their  possession  for  the 
purpose  of  selling  or  exposing  for  sale,  any  of  the  animals, 
wild  fowls  or  birds  mentioned  in  section  one  of  this  act, 
after  the  expiration  of  five  days  next  succeeding  the  first 
day  of  the  period  in  which  it  shall  be  unlawful  to  kill,  trap 
or  ensnare  such  animals,  wild  fowls  or  birds.  Any  person  so 
offending  shall,  on  conviction,  be  fined  and  dealt  with  as  spe- 
cified in  section  one  of  this  act;  and  selling,  exposing  for 
sale,  or  having  the  same  in  possession  for  the  purpose  of  sell- 
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ing  or  exposing  for  sale,  any  of  the  animals  or  birds  after  the 
expiration  of  the  time  mentioned  in  this  section,  shall  be 
prima  facie  evidence  of  the  violation  of  this  act:  Provided, 
that  the  provisions  of  this  act  shall  not  apply  to  the  killing 
of  birds  by  or  for  the  use  of  taxidermists  for  preservation, 
either  in  public  or  private  collections,  if  so  preserved." 

And  the  7th  section  is  as  follows:  "The  provisions  of  this 
act  shall  not  be  construed  as  applicable  to  any  express  com- 
pany or  common  carriers  into  whose  possession  any  of  the 
animals,  wild  fowl  or  birds  herein  mentioned  shall  come  in 
the  regular  course  of  their  business  for  transportation,  whilst 
they  are  in  transit  through  this  State  from  any  place  without 
this  State  where  the  killing  of  said  animals,  Avild  fowl  or 
birds  shall  be  lawful.  But  notwithstanding  this  provision, 
the  having  or  being  in  possession  of  any  such  animals,  wild 
fowl  or  birds  as  are  mentioned  in  section  one,  upon  any 
of  the  days  upon  which  the  killing,  entrapping,  ensnaring, 
netting,  buying,  selling  or  having  in  possession  any  such  ani- 
mals, wild  fowl  or  birds,  shall  be  unlawful  by  the  provisions 
of  this  act,  shall  be  deemed  and  taken  as  p?*ima,  facie  evidence 
that  the  same  was  ensnared,  trapped,  netted  or  killed  in  vio- 
lation of  this  act." 

The  facts  are  embodied  in  the  following  statement  of 
aoreed  case: 

"  The  above  case,  now  being  in  the  above  entitled  court,  on 
appeal  from  George  A.  Meech,  justice  of  the  peace  of  Cook 
county,  said  appeal  having  been  taken  by  said  defendant  for 
the  purpose  of  presenting  the  questions  involved  in  said  case, 
so  that  an  early  determination  thereof  be  reached.  The  fol- 
lowing facts  are  agreed  upon  : 

u  1.  That  James  Magner  is  a  retail  dealer  in  game,  and 
keeps  a  game  market  at  76  Adams  street,  in  the  city  of 
Chicago,  in  said  Cook  county;  that  on  January  14,  1880,  said 
James  Magner  bought  on  South  Water  street,  in  said  city  of 
Chicago,  of  a  certain  dealer,  one  box  of  quail,  containing  144 
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quail;  that  said  Magner  took  said  box  of  quail  to  his  said 
market,  and  sold  said  quail  at  retail,  in  different  amounts; 
that  on  the  loth  day  of  January,  1880,  said  Magner  sold  to 
one  James  J.  Gore,  twelve  quail,  being  part  of  said  box  of 
144  quail,  at  said  market,  said  Magner  and  Gore  both  being 
citizens  of  the  State  of  Illinois;  that  said  quail  were  bought 
in  the  State  of  Illinois,  on  January  14,  1880,  and  sold  in  the 
State  of  Illinois,  on  January  15,  1880. 

"  2.  That  said  James  Magner,  a  citizen  of  Illinois, 
bought  of  William  Johnson,  of  Leavenworth,  in  the  State 
of  Kansas,  at  said  Leavenworth,  one  box  of  quail,  con- 
taining 144  quail,  on  December  20,  1879;  that  said  box  of 
quail,  at  said  date,  was  shipped  directly  to  said  Magner,  at 
his  said  market,  and,  on  December  23,  received  by  him;  that 
said  Magner  sold  said,  box  of  quail  at  said  market,  to  said 
James  J.  Gore,  on  January  15,  1880,  said  Gore  being  a  citi- 
zen of  the  State  of  Illinois. 

a3.  That  said  James  Magner  bought  a  box  of  quail,  in 
Leavenworth  aforesaid,  on  January  10,  1880,  and  sold  the 
same  at  said  city  of  Chicago,  on  January  15,  1880,  to  said 
James  J.  Gore,  said  Gore  and  Magner  being  citizens  of  the 
State  of  Illinois. 

"4.  That  said  James  Magner  bought  said  box  of  quail, 
containing  144  quail,  in  Leavenworth,  as  aforesaid,  on  January 
10,  1880,  and  retailed,  (not  sold  in  bulk  or  original  package,) 
said  quail,  and  sold  twelve  of  said  quail  to  said  James  J.  Gore, 
on  January  15,  1880,  at  said  city  of  Chicago,  both  said  Mag- 
ner and  Gore  being  citizens  of  the  State  of  Illinois. 

"5.  That  said  James  Magner  bought  said  box  of  quail  in 
Leavenworth  aforesaid,  on  December  20,  1879,  and  retailed 
(not  sold  in  bulk  or  original  package)  said  quail,  and  sold 
twelve  of  said  quail  to  said  James  J.  Gore,  on  January  15, 
1880,  said  Magner  and  Gore  both  being  citizens  of  the  State 
of  Illinois. 

a  6.  That  said  James  Magner,  being  a  citizen  of  the  State 
of  Illinois,  and  doing   business  as  aforesaid,  in  said  city  of 
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Chicago,  as  an  importer  from  another  State,  bought  one  box 
of  quail,  containing  144  quail,  from  a  citizen  of  Kansas,  on 
December  20,  1879,  and  sold  said  box  of  quail,  in  the  origi- 
nal package,  to  one  Thomas  Jones,  a  citizen  of  New  York, 
at  said  market,  on  January  15,  1880. 

"  7.  That  said  James  Magner,  being  a  citizen  of  the  State 
of  Illinois,  and  doing  business  in  the  place  aforesaid,  as  an 
importer  from  another  State,  bought  one  box  of  quail,  con- 
taining 144  quail,  of  a  citizen  of  Kansas,  January  10,  1880, 
and  sold  said  box  of  quail  in  the  original  package,  to  one 
Thomas  Jones,  a  citizen  of  New  York,  at  said  market,  on 
January  15,  1880. 

"8.  That  said  James  Magner,  being  a  citizen  of  the  State 
of  Illinois,  and  doing  business  as  aforesaid,  in  said  city  of 
Chicago,  as  an  importer  from  another  State,  bought  one  box 
of  quail,  containing  144  quail,  from  a  citizen  of  Kansas,  on 
December  20,  1879,  and  sold  twelve  of  said  quail  (not  the 
original  package)  to  one  Thomas  Jones,  a  citizen  of  New 
York,  at  said  market,  in  said  city  of  Chicago,  on  January  15, 
1880. 

"  9.  That  said  James  Magner,  being  a  citizen  of  the  State 
of  Illinois,  and  doing  business  as  aforesaid,  in  said  city  of 
Chicago,  as  an  importer  from  another  State,  bought  one  box 
of  quail,  containing  144  quail,  from  a  citizen  of  Kansas,  on 
January  10,  1880,  and  sold  twelve  of  said  quail  (not  the 
original  package)  to  one  Thomas  Jones,  a  citizen  of  New 
York,  at  said  market,  in  said  city  of  Chicago,  on  January  15, 
1880. 

"  10.  That  said  James  Magner,  a  citizen  of  Illinois,  sold 
forty-eight  quail,  at  Chicago,  to  Thomas  Jones,  of  New  York, 
on  January  15,  1880,  said  quail  having  been  killed  in  Kan- 
sas, and  shipped  from  there  to  said  Magner,  at  the  city  of 
Chicago. 

"11.  It  is  also  agreed,  that  game,  in  large  quantities, 
killed  in  other  States,  is  shipped  to,  and  sold  in,  the  city  of 
Chicago;   that  a  large  trade   of  that  character    has  grown   up 
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in  said  city  of  Chicago,  amounting  to  at  least  $200,000  per 
year;  and  also  a  large  amount  of  game  from  the  State  of 
Illinois  is  sold  in  said  city  of  Chicago. 

"  12.  It  is  also  agreed,  that  the  game  covered  by  this  case, 
was  in  entirely  fit  condition  for  use  as  food,  as  far  as  game 
can  be  during  the  season  the  game  law  of  the  State  has 
forbidden  the  killing  or  sale  of  the  same. 

u  13.  It  is  agreed,  that  the  game  laws  of  each  and  all  the 
States  may  be  considered  as  in  evidence." 

The  prosecution  was  commenced  before  a  justice  of  the 
peace  of  Cook  county.  Judgment  was  there  rendered  against 
appellant,  from  which  he  appealed  to  the  circuit  court  of  that 
county.  The  trial  in  that  court  also  resulted  in  a  judgment 
against  appellant,  on  each  specification  wherein  was  an  ad- 
mission of  fact,  as  before  herein  set  forth. 

The  present  appeal  is  prosecuted  to  reverse  that  judgment. 

Mr.  Emery  A.  Stores,  for  the  appellant,  after  stating  the 
facts,  and  citing  the  various  sections  of  the  Game  law  applica- 
ble, made  the  following  points  : 

Excepting  the  first  count  of  the  agreed  case,  the  record 
fails  to  disclose  any  act  on  the  part  of  the  defendant  that  is  in, 
violation  of  the  Game  law. 

The  record  affirmatively  shows,  that  all  the  quail,  except 
those  mentioned  in  the  first  count,  were  imported  from  the 
State  of  Kansas,  and  therefore  were  not  ensnared,  etc.,  in 
violation  of  the  Game  law  of  this  State. 

It  seems  absurd  to  hold  that  the  inhibition  against  the  pur- 
chase'and  sale  of  game  imported  from  the  State  of  New  York 
or  Kansas  is  a  protection  to  the  game  of  this  State. 

Such  a  construction  makes  the  act  broader  than  its  title, 
which  would  make  it  in  violation  of  section  13,  of  article  4, 
of  the  State  Constitution,  which  provides  that  the  subject  of 
every  act  shall  be  expressed  in  its  title.  Cooley's  Const.  Lim. 
148;  Foley  v.  State,  9   Ind.  363;   Gillespie  v.  State,  id.  380; 
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State  v.  Lafayette,   41   Mo.  39 ;    Commonwealth  v.  Hitchings, 
5  Gray,  485. 

Whenever  an  act  can  be  so  construed  as  to  avoid  conflict 
with  the  constitution,  such  construction  will  be  adopted. 
Newland  v.  Marsh,  19  111.  384. 

If  the  act  makes  it  a  penal  offence  to  have  quail  in  one's 
possession,  from  January  first  to  October  first,  of  each  and 
every  year,  no  matter  where  they  were  caught  or  killed,  then 
it  is  in  violation  of  that  provision  of  the  constitution  of  the 
United  States  which  confers  upon  Congress  the  power  to  reg- 
ulate commerce  among  the  several  States. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Messrs. 
Palmer  &  Durkee,  for  the  People,  made  the  following, 
among  other  points: 

A  State  legislature,  unless  prohibited  by  State  or  United 
States  constitution,  is  as  absolute,  omnipotent  and  uncontrol- 
able  as  Parliament.  Mason  v.  Wait,  4  Scam.  134;  People  v. 
Reynolds,  5  Gilm.  1 ;  Munn  v.  The  People,  69  111.  88,  and 
94  U.  S.  124. 

All  power  may  be  abused,  and  if  the  fear  of  abuse  is  to 
constitute  an  argument  against  its  existence,  it  might  be 
urged  against  the  existence  of  that  which  is  indispensable  to 
the  general  safety.  Brown  v.  State  of  Maryland,  12  Wheat. 
440. 

The  State  never  surrendered  its  police  powers. 

Many  acts  of  a  State  may,  indeed,  affect  commerce,  without 
amounting  to  a  regulation  of  it,  in  the  constitutional  sense  of 
the  term,  and  it  is  sometimes  difficult  to  define  the  distinction 
between  that  which  merely  affects  or  influences,  and  that  which 
regulates  or  furnishes  a  rule  of  conduct.  Munn  v.  Illinois,  94 
U.  S.  135;  State  Tax  on  R.  G.  Receipts,  15  Wall.  293. 

In  cases  of  implied  limitations  or  prohibitions,  it  is  not 
sufficient  toshoAva  possible  or  potential  inconvenience, — there 
must  be  a  plain  incompatibility,  a  direct  repugnancy  or  an 
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extreme  potential  inconvenience  leading  to  the  same  result. 
1  Story,  432. 

This  court  will  not  declare  a  law  of  a  State  unconstitutional, 
unless  the  opposition  between  the  constitution  and  the  law  be 
clear  and  plain.     Fletcher  v  Peck,  6  Cranch,  87. 

The  courts  of  New  York  and  Missouri  have  decided  a  law 
similar  to  the  one  in  question,  to  be  constitutional.  TJie  State 
v.  Saunders,  19  Kan.  127,  does  not  touch  the  present  ques- 
tion. 

The  act  does  not  violate  the  constitution  of  the  United 
States.  The  protection  of  game  is  a  public  advantage,  to 
which  private  interests  may  be  made  to  yield  to  some  extent. 
The  constitution  of  the  United  States  does  not  expressly  pro- 
hibit the  passage  of  game  laws  by  the  several  States;  nor  is 
there  any  act  of  Congress  professing  to  regulate  the  traffic 
between  the  States  in  game.  Phelps  v.  Pacey,  60  N.  Y.  10; 
State  v.  Randolph,  1  Mo.  A  pp.  15. 

By  the  grant  in  the  constitution,  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations,  among  the 
several  States  and  with  the  Indian  tribes,  Congress  did  not 
obtain  exclusive  control.  Sturgis  v.  Or  owning  shield,  4  Wheat. 
122;  Moore  v.  Houston,  5  id.  1 ;  Groves  v.  Slaughter,  15  Pet. 
509;  License  Cases,  5  How.  504;  Hinson  v.  Lott,  8  Wall. 
152;     Woodruff    v.     Parhan,     8  id.   140;     Veazle   v.    Moore, 

14  How.  574;  Osburn  v.  Mobile,  16  Wall.  482;  Ex  parte 
McNeil,  13  id.  242;  Crandall  v.  Nevada,  6  id.  43;  Nathan  v. 
Louisiana,  8  How.  73;  Paul  v.  Virginia,  8  Wall,  184;  Pail- 
road  Co.  v.  Fuller f  17  Wall.  560:  Lottaicanna,  21  id.  558; 
Sherlock  v.  Ailing,  93  U.  S.  104;  Mann  v.  Illinois,  94  id.  135; 

Ward  v.  Maryland,    12  Wall.   418;  State  Freight  Tax   Case, 

15  id.  276;  Pervearv.  Commonwealth,  5  id.  479. 

There  is  a  line  of  decisions,  that  where  a  "  national  rule" 
is  not  required  the  States  may  act.  Cooleyv.  Board  of  War- 
dens, 12  How.  315;  Gilman  v.  Philadelphia,  3  Wall.  713; 
Wilson  v.  Blackbird  Creek  Mavf.  Co.  2  Pet.  245 ;  Crandall  v. 
Nevada,  6  Wall.  43. 
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The  States  have  always  protected  fish  and  game,  and  their 
power  has  been  admitted  by  the  acquiescence  of  the  Federal 
government. 

The  States  can  better  control  this  question  than  Congress. 

Congress  has  no  power  over  the  subject.  License  Case, 
5  How.  630;  N.  Y.  City  v.  Mlln,  11  Pet,  102,  148;  Groves 
v.  Slaughter,  15  id.  506;  Prigg  v.  The  Commonwealth,  16  id. 
625;    U.  S.  v.  DeWitt,  9  Wall.  45. 

Under  the  police  power  of  the  State  this  law  can  be  upheld. 
Yeazel  v.  Alexander,  58  111.  258;  Chicago  &  Alton  Railroad 
Co.  v.  Gassoway,  71  id.  570;  Toledo,  Wabash  &  Western 
Railroad  Co.  v.  City  of  Jacksonville,  67  id.  40;  Munn  v.  The 
People,  69  id.  92 ;  JV.  Y.  City  v.  Miln,  11  Pet.  102 ;  Fertilizing 
Co.  v.  Hyde  Par/;,  97  U.  S.  659  ;  Graves  v.  Slaughter,  15  Pet. 
606;  Beer  Co.  v.  Mass.,  97  U.  S.  25;  U.  S.  v.  DeWitt,  9  Wall. 
41 ;  Slaughter  House  Casey  16  id.  36;  Thorpe  v.  Rutland  and 
B.  R.  Co.  27  Vt.  149. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

The  grounds  upon  which  it  is  argued  the  judgment  below 
should  be  reversed,  are — 

1st.  Because  the  statute  does  not  condemn  the  possession 
or  sale  of  quail  taken  and  killed  beyond  the  limits  of  the 
State,  which  is  subsequently  shipped  into  the  State  for  sale. 

2d.  Because  if  the  statute  shall  be  held  to  condemn  such 
possession  and  sale,  then,  in  its  enactment,  so  much  of  §  13, 
art.  4,  of  the  State  constitution,  as  requires  that  the  subject 
of  every  act  shall  be  expressed  in  its  title, was  disregarded, 
and   hence  it  is  not  law. 

3d.  Because  if  the  statute  is  free  of  all  other  objections,  but 
shall  be  held  to  condemn  the  possession  and  sale  of  quail 
taken  and  killed  beyond  the  limits  of  the  State,  it  is  void  and 
not  law,  for  the  reason  that  it  is  in  contravention  of  the  third 
clause  of  §  8,  of  art.  1,  of  the  constitution  of  the  United  States, 
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which  confers  upon  Congress  power  to  regulate  commerce 
with  the  foreign  nations  and  among  the  several  States. 

They  will  be  examined  in  the  order  stated. 

First. — The  first  section  of  the  statute  under  consideration 
makes  it  unlawful  for  any  person  to  hunt,  pursue,  kill  or  trap, 
net  or  ensnare,  or  otherwise  destroy,  any  quail  or  ruffed 
grouse  between  the  1st  day  of  January  and  the  1st  day  of 
October  of  each  and  every  year.  The  second  section  makes 
it  unlawful  for  any  person  to  buy,  sell  or  have  in  possession 
any  of  the  wild  fowls,  birds,  etc.,  mentioned  in  section  one, 
at  any  time  when  the  trapping,  netting  or  ensnaring  of  such 
wild  fowls,  birds,  etc.,  shall  be  unlawful,  which  shall  have 
been  entrapped,  netted  or  ensnared  contrary  to  the  provisions 
of  the  act.  This  is  manifestly  but  equivalent  to  saying  that 
it  shall  be  unlawful  to  buy,  sell  or  have  in  possession  between 
the  1st  day  of  January  and  the  1st  day  of  October  in  each  and 
every  year,  any  of  the  wild  fowls,  birds,  etc.,  specified  in 
section  one,  which  shall  have  been  entrapped,  netted  or  en- 
snared contrary  to  the  provisions  of  that  section.  Very 
clearly  this  section  has  reference  only  to  wild  fowls,  birds, 
etc.,  Avithin  this  State. 

But  section  six  is  more  comprehensive  in  its  language  than 
either  section  one  or  section  two.  It  is:  "No  person  or 
persons  shall  sell  or  expose  for  sale,  or  have  in  his  or  their 
possession  for  the  purpose  of  selling  or  exposing  for  sale,  any 
of  the  animals,  wild  fowls  or  birds  mentioned  in  section  one 
of  this  act,  after  the  expiration  of  five  days  next  succeeding 
the  first  day  of  the  period  in  which  it  shall  be  unlawful  to 
kill,  trap  or  ensnare  such  animals,  wild  fowls  or  birds,"  etc. 
No  exception  whatever  is  made  with  reference  to  the  time 
when  or  place  where  such  "  animals,  wild  fowls  or  birds" 
shall  have  been  killed,  trapped  or  ensnared,  but  the  language, 
as  plainly  as  language  can,  includes  all  animals,  wild  fowls 
and  birds. 

That  this  was  intended,  is  further  manifest  from  the  lan- 
guage of  the  seventh  section,  which  declares:     "The  provi- 
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sions  of  this  act  shall  not  be  construed  as  applicable  to  any 
express  company  or  common  carrier  in  whose  possession  any 
of  the  animals,  wild  fowls  or  birds  herein  mentioned  shall 
come  in  the  regular  course  of  their  business  for  transportation, 
whilst  they  are  in  transit  through  this  State  from  any  place 
without  this  State  where  the  killing  of  said  animals,  wild 
fowls  or  birds  shall  be  lawful,"  thus,  in  effect,  declaring  that 
but  for  this  qualification  the  provisions  of  the  act,  in  such 
cases,  would  be  applicable  to  such  express  companies  and 
common  carriers. 

But,  it  is  argued  this  can  not  be  the  correct  construction, 
because  such  a  prohibition  does  not  tend  to  protect  the  game 
of  this  State.  To  this  there  seem  to  be  two  answers:  First, 
the  language  is  clear  and  free  of  ambiguity,  and,  in  such  case, 
there  is  no  room  for  construction, — the  language  must  be  held 
to  mean  just  what  it  says.  Second,  it  can  not  be  said  to  be 
within  judicial  cognizance  that  such  a  prohibition  does  not 
tend  to  protect  the  game  of  this  State.  It  being  conceded,  ss 
it  tacitly  is,  by  the  argument,  that  preventing  the  entrap- 
ping, netting,  ensnaring,  etc.,  of  wild  fowls,  birds,  etc.,  during 
certain  seasons  of  the  year,  tends  to  the  protection  of  wild 
fowls,  birds,  etc.,  we  think  it  obvious  that  the  prohibition  of 
all  possession  and  sales  of  such  wild  fowls  or  birds  during  the 
prohibited  seasons  would  tend  to  their  protection,  in  exclud- 
ing the  opportunity  for  the  evasion  of  such  law  by  clandes- 
tinely taking  them,  when  secretly  killed  or  captured  here, 
beyond  the  State  and  afterwards  bringing  them  into  the  State 
for  sale,  or  by  other  subterfuges  and  evasions. 

It  is  quite  true  that  the  mere  act  of  allowing  a  quail  netted 
in  Kansas  to  be  sold  here  does  not  injure  or  in  anywise  affect 
the  game  here ;  but  a  law  wrhich  renders  all  sales  and  all 
possession  unlawful,  will  more  certainly  prevent  any  pos- 
session or  any  sale  of  the  game  within  the  State,  than  will  a 
law  allowing  possession  or  sales  here  of  the  game  taken  in 
other  States.  This  is  but  one  among  many  instances  to  be 
found  in  the  law  where  acts,  which  in  and  of  themselves 
alone  are  harmless  enough,  are   condemned  because   of  the 
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facility  they  otherwise   offer  for  a  cover  or  disguise  for  the 
doing  of  that  which  is  harmful. 

A  similar  objection  to  the  construction  of  the  act,  it  seems, 
was  raised  in  Whitehead  v.  Smithers,  (2  C.  P.  D.  553,)  21 
Moak,  458.  But  Lord  Coleridge,  Ch.  J.,  said:  "I  am  of 
opinion  that  that  argument  is  not  well  founded.  It  is  said  it 
would  be  a  strong  thing  for  the  legislature  of  the  United 
Kino;dom  to  interfere  with  the  rights  of  foreigners  to  kill 
birds.  But  it  may  well  be,  that  the  true  and  only  mode  of 
protecting  British  wild  fowl  from  indiscriminate  slaughter, 
as  well  as  of  protecting  other  British  interests,  is  by  interfer- 
ing indirectly  with  the  proceedings  of  foreign  persons.  The 
object  is  to  prevent  British  wild  fowl  from  being  improperly 
killed,  and  sold  under  pretence  of  their  being  imported  from 
abroad." 

In  that  case,  the  wild  fowl  was  shown  to  have  been  one  of 
a  consignment  of  dead  plovers,  received  by  a  poulterer  from 
Holland,  and  it  was  held  that  its  sale  was  prohibited  by  gen- 
eral language,  like  that  of  the  section  under  consideration, 
prohibiting  all  sales  of  such  fowls. 

In  Phelps  v.Racey,  60  N.  Y.  10,  the  language  of  the  stat- 
ute was  substantially  the  same  as  that  of  the  6th  section. 
The  defence  there  was  that  the  bird — a  quail — had  been  killed 
in  the  proper  season,  but  had  been  kept  by  a  process  for  preserv- 
ing game,  until  after  the  season  expired,  and  then  offered  for 
sale.  The  court  said  :  "  The  penalty  is  denounced  against 
the  selling  or  possession  after  that  time,  irrespective  of  the 
time  or  place  of  killing.  The  additional  fact  alleged,  that 
the  defendant  had  invented  a  process  of  keeping  game  from 
one  lawful  period  to  another,  is  not  provided  for  in  the  act, 
and  is  immaterial." 

Second. — The  title  of  the  act  is:  "An  act  to  revise  and 
consolidate  the  several  acts  relating  to  the  protection  of  game, 
and  for  the  protection  of  deer,  wild  fowl  and  birds/7  We 
think  this  fully  expresses  the  subject  of  the  act.  From  the 
views  expressed  under  the  first  point,  it   follows  that  we  are 
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of  opinion  that  the  prevention  of  the  possession  and  sale  of 
all  game,  during  the  period  designed  to  protect  the  same  in 
this  State  from  being  taken  or  killed,  may  reasonably  be  re- 
garded as  a  means  necessary  to  the  effectual  protection  of  the* 
game  of  this  State.  It  was  unnecessary  to  state  the  mode  by 
which  the  game  was  to  be  protected,  or  the  reasons  which 
influenced  the  legislature  in  making  the  enactment.  Fuller 
v.  The  People,  92  111.  182;  The  People  ex  rel.  v.  Loewenthal 
et  ah  93  id.  191;    Johnson  v.  The  People,  83  id.  431. 

Third. — No  one  has  a  property  in  the  animals  and  fowls  de- 
nominated "game,"  until  they  are  reduced  to  possession. 
2  Kent's  Com.  (8th  ed.)  416,  et  seq. ;  Cooley  on  Torts,  435. 
Whilst  they  are  untamed  and  at  large,  the  ownership  is  said 
to  be  in  the  sovereign  authority, — in  Great  Britain,  the  king, 
— 2  Blackstone's  Com.  (Sharswood's  ed.)  409-10, — but,  with 
us,  in  the  people  of  the  State.  The  policy  of  the  common 
law  was  to  regulate  and  control  the  hunting  and  killing  of 
game,  for  its  better  preservation  ;  and  such  regulation  and 
control,  according  to  Blackstone,  belong  to  the  police  power 
of  the  government.     4  Com.  (Sharswood's  ed.)  174. 

So  far  as  we  are  aware,  it  has  never  been  judicially  denied 
that  the  government,  under  its  police  powers,  may  make  reg- 
ulations for  the  preservation  of  game  and  fish,  restricting 
their  taking  and  molestation  to  certain  seasons  of  the  year, 
although  laws  to  this  effect,  it  is  believed,  have  been  in  force, 
in  many  of  the  older  States,  since  the  organization  of  the 
Federal  government.  On  the  contrary,  the  constitutional 
right  to  enact  such  laws  has  been  expressly  affirmed,  in  re- 
gard to  fish,  by  Massachusetts,  in  Burnham  v.  Webster,  5 
Mass.  266  ;  Nicherson  v.  Brachett,  10  id.  212 ; — and  by  Indiana, 
in  Gentile  v.  The  State,  29  Ind.  409, — and,  in  regard  to  game, 
by  New  York,  in  Phelps  w.Racey,  supra;  and  by  Vermont, 
in  State  v.  Norton,  45  Vt.  258.  And,  upon  principle,  the 
right  is  clear. 

The  ownership  being  in  the  people  of  the  State — the-  re- 
pository of  the  sovereign  authority — and   no  individual  hav- 
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ing  any  property  rights  to  be  affected,  it  necessarily  results, 
that  the  legislature,  as  the  representative  of  the  people  of  the 
State,  may  withhold  or  grant  to  individuals  the  right  to 
hunt  and  kill  game,  or  qualify  and  restrict  it,  as,  in  the 
opinion  of  its  members,  will  best  subserve  the  public  welfare. 

Stated  in  other  language,  to  hunt  and  kill  game,  is  a  boon  or 
privilege  granted,  either  expressly  or  impliedly,  by  the  sov- 
ereign authority — not  a  right  inhering  in  each  ■  individual ; 
and,  consequently,  nothing  is  taken  away  from  the  individual 
when  he  is  denied  the  privilege,  at  stated  seasons,  of  hunt- 
ing and  killing  game.  It  is,  perhaps,  accurate  to  say  that 
the  ownershipof  the  sovereign  authority  is  in  trust  for  all  the 
people  of  the  State,  and  hence,  by  implication,  it  is  the  duty 
of  the  legislature  to  enact  such  laws  as  will  best  preserve  the 
subject  of  the  trust  and  secure  its  beneficial  use,  in  the  future, 
to  the  people  of  the  State.  But  in  any  view,  the  question  of 
individual  enjoyment  is  one  of  public  policy,  and  not  of  pri- 
vate right. 

Our  attention  has  been  called  to  no  law  of  Congress,  and 
we  are  aware  of  none,  in  regard  to  the  transportation  of  game, 
still,  if  this  law  may  be  regarded  as  a  restriction  upon  inter- 
State  commerce,  that  is  of  no  importance,  for  it  was  held  in 
Welton  v.  State  of  Missouri,  91  U.  S.  (1  Otto,)  275,  that  the 
non-exercise  by  Congress  of  its  power  to  regulate  commerce 
among  the  several  States,  is  equivalent  to  a  declaration  by 
that  body  that  such  commerce  shall  be  free  from  any  restric- 
tion. 

The  inquiry,  then,  arises,  is  the  prohibition  of  the  posses- 
sion and  sale  of  game,  as  enacted  in  this  statute,  a  restriction 
of  inter-State  commerce? 

In  Gibbons  v.  Ogden,  9  Wheaton,  at  p.  203,  Chief  Justice 
Marshall  classifies  as  belonging  to  and  forming  a  portion 
of  that  "immense  mass  of  legislation,  which  embraces  every- 
thing within  the  territory  of  a  State  not  surrendered  to  a 
general  government,  all  which  can  be  most  advantageously 
exercised  by  the  States  themselves/'     *     *     *     "inspection 
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laws,  quarantine  laws,  health  laws  of  every  description,  as 
well  as  laws  for  regulating  the  internal  commerce  of  a  State, 
and  those  which  respect  turnpike  roads,  ferries,  etc."  And 
he  adds:  "  No  direct  general  power  over  these  objects  is 
granted  to  Congress,  and,  consequently,  they  remain  subject 
to  State  legislation." 

So,  in  The  Daniel  Ball,  10  Wallace,  564,  the  court  said: 
"There  is  undoubtedly  an  internal  commerce  which  is  subject 
to  the  control  of  the  States.  The  power  delegated  to  Con- 
gress is  limited  to  commerce  'among  the  several  States/  with 
foreign  nations,  and  with  the  Indian  tribes.  This  limitation 
necessarily  excludes  from  Federal  control  all  commerce  not 
thus  designated,  and  of  course  that  commerce  which  is  carried 
on  entirely  within  the  limits  of  a  State  and  does  not  extend 
to  or  affect  other  States." 

And,  upon  this  principle,  in  The  United  States  v.  Deivitt,  9 
Wallace,  41,  it  was  held  that  a  statute  of  the  United  States 
making  it  a  penal  offence  to  mix  naphtha  and  illuminating 
oils,  was  beyond  the  legislative  authority  vested  in  Congress. 
And  it  was  said:  "But  this  express  grant  of  power  to  regu- 
late commerce  among  the  States,  has  always  been  understood 
as  limited  by  its  terms,  and  as  a  virtual  denial  of  any  power 
to  interfere  with  the  internal  trade  and  business  of  the  sepa- 
rate States." 

In  the  celebrated  License  Cases,  5  Howard,  504,  laws  pro- 
hibiting sales  of  liquors  except  in  large  quantities  and  under 
stringent  regulations,  were  sustained  as  within  the  police 
power,  notwithstanding  they  interfered,  indirectly,  with  inter- 
State  commerce.  Chief  Justice  Taney  said:  "These  State 
laws  act  altogether  upon  the  retail  or  domestic  traffic  within 
their  respective  borders.  They  act  upon  the  article  after  it 
has  passed  the  line  of  foreign  commerce,  and  become  a  part 
of  the  general  mass  of  property  in  the  State.  These  laws 
may,  indeed,  discourage  imports,  and  diminish  the  price  which 
ardent  spirits  would  otherwise  bring;  but  although  a  State  is 
bound  to  receive   and   permit  the  sale  by  the   importers  of 
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any  article  of  merchandise  which  Congress  authorizes  to  be 
imported,  it  is  not  bound  to  furnish  a  market  for  it,  nor  to 
abstain  from  the  passage  of  any  law  which  it  may  deem  neces- 
sary or  advisable  to  guard  the  health  or  morals  of  its  citizens, 
although  such  law  may  discourage  importation  or  diminish 
the  profits  of  the  importers,  or  lessen  the  revenue  of  the  gen- 
eral government." 

So,  upon  like  principle,  it  has  since  been  held,  that  as  a 
measure  of  police  regulation,  looking  to  the  preservation  of 
public  morals,  a  State  law  entirely  prohibiting  the  manufac- 
ture and  sale  of  intoxicating  liquors  is  not  repugnant  to  any 
clause  of  the  constitution  of  the  United  States.  Bootmeyer  v. 
Iowa,  18  Wall.  129;  Beer  Co.  v.  Massachusetts,  (97  U.  S.)  7 
Otto,  25. 

Very  clearly  this  law  relates  only  to  the  internal  commerce 
of  the  State  in  the  article  of  game.  As  in  the  License  Cases, 
it  acts  altogether  upon  the  retail  or  domestic  traffic  within 
the  State,  and,  as  there  said,  so  may  it  be  said  here:  "the 
State  is  not  bound  to  furnish  a  market"  for  game,  and,  by 
parity  of  reasoning,  is  not  bound  to  furnish  game  for  a 
market. 

And  it  would  seem  to  be  a  legal  truism,  if  a  State  may  con- 
stitutionally prohibit  the  killing  and  possession  of  game  dur- 
ing certain  seasons,  the  prohibition  of  the  transportation  of 
game  killed  and  possessed  in  violation  of  such  prohibition 
can  not  be  unconstitutional.  There  can  not  be  a  constitu- 
tional right  to  transport  property  which  can  not  legally  be 
brought  into  existence.  The  principle  finds  sanction  in 
Munn  v.  Illinois,  94  U.  S.  (4  Otto,)  113;  Slaughter  House 
Cases,  16  Wall.  36;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
(7  Otto,)  659. 

The  birds,  which  are  here  admitted  to  have  been  brought 
from  Kansas,  as  appears  by  the  laws  admitted  in  evidence  by 
the  agreement  of  the  parties,  were  there  killed  and  possessed 
in  violation  of  a  law  of  that  State,  and  hence  never  legiti- 
mately became  an  article  of  commerce. 
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There  is  no  question  here  of  discrimination  in  favor  of  the 
game  of  this  State  as  against  that  of  another  State,  so  as  to 
apply  the  doctrine  of  Welton  v.  The  State  of  Missouri,  supra, 
and  kindred  cases.  Nor  is  there,  as  in  Railroad  Co.  v.  Husen, 
95  U.  S.  (5  Otto,)  465,  and  other  like  cases,  any  question  of 
the  right  to  transport  commerce  from  one  State  to  another, 
for  the  7th  section  of  the  statute  expressly  provides,  that 
"  the  provisions  of  this  act  shall  not  be  construed  as  appli- 
cable to  any  express  company  or  common  carrier  into  whose 
possession  any  of  the  animals,  wild  fowls  or  birds  herein 
mentioned  shall  come,  in  the  regular  course  of  their  business, 
for  transportation,  whilst  they  are  in  transit  through  this  State 
from  any  place  without  this  State,  where  the  killing  of  said 
animals,  wild  fowls  or  birds  shall  be  lawful." 

And  herein  our  statute  is  directly  the  opposite  of  the  6th 
section  of  the  Kansas  act,  which  was  held  unconstitutional  in 
The  State  v.  Saunders,  19  Kan.  127.  There,  the  prairie 
chickens  were  lawfully  killed,  and  lawfully  became  an  article 
of  commerce,  and  their  transportation  was  prohibited.  Here, 
the  quail  were  unlawfully  taken  and  killed,  and  their  posses- 
sion and  sale  in  this  State  were  unlawful;  but,  had  they  been 
lawfully  taken  and  killed,  their  transportation  to  a  place 
where  they  might  be  lawfully  sold  would  not  be  interfered 
with,  by  the  statute. 

The  questions  we  have  been  considering  were  all  raised  in 
Phelps  v.  Racey,  supra.  The  opinion  in  that  case,  by  the  late 
Chief  Justice  of  the  Court  of  Appeals,  is  well  considered,  and 
reaches  the  same  conclusion  to  which  we  have  arrived. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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William  Dodge,  Conservator, 
v. 

Almiron  S.  Cole  et  al. 

Filed  at  Ottawa  February  3,  1881. 

1.  Lunatic — not  affected  by  laches  or  Statute  of  Limitations.  A  confirmed 
lunatic  or  idiot  can  not  be  held  accountable  for  any  apparent  negligence, 
laches  or  delay  in  seeking  redress  through  the  courts,  or  otherwise,  for  any 
wrong  or  injustice  that  may  have  been  done  him  or  her  with  respect  to  prop- 
erty owned  by  such  person,  nor  will  such  person  be  affected  by  any  statutes 
of  limitation  that  now  exist  or  have  heretofore  existed  in  the  State,  which, 
but  for  the  lunacy  or  idiocy,  would  have  barred  his  or  her  rights. 

2.  Same — State  succeeds  to  the  poivers  of  the  English  Crown  in  respect  to.  In 
theory  of  law  the  State,  in  its  character  of  par ens  patrice, m&y  rightfully  exer- 
cise the  same  powers  and  control  over  the  persons  and  property  of  lunatics 
and  idiots  that  was  exercised  by  the  Crown  of  England  through  the  Lord 
Chancellor. 

3.  Same — application  by  conservator  to  sell  his  lands,  is  not  adverse  to  ward — 
ward  need  not  be  made  a  party.  A  proceeding  by  the  conservator  of  a  lunatic  or 
insane  person  for  an  order  of  court  to  sell  his  land  for  his  support,  etc.,  is  not 
adverse  to  the  ward,  but,  on  the  contrary,  it  is  for  his  benefit,  and  hence  the 
ward  is  not  a  necessary  party  to  the  proceeding. 

4.  Same — conservator — validity  of  his  appointment  can  not  be  questioned  collat- 
erally. The  validity  of  the  appointment  of  a  conservator  for  a  lunatic,  like  that 
of  an  administrator,  can  not  be  attacked  or  questioned  in  a  collateral  proceed- 
ing, such  as  in  a  suit  to  set  aside  the  sale  of  land  by  the  conservator  under 
a  decree  of  court. 

5.  Same — jurisdiction  to  render  decree  for  sale  of  land  by  a  conservator  pre- 
sumed. A  circuit  court  ordering  the  sale  of  a  lunatic's  land  by  her  conserva- 
tor, must  be  presumed  to  have  had  the  requisite  jurisdiction,  unless  the  con- 
trai-y  affirmatively  appears  from  the  record;  and  when  the  want  of  jurisdic- 
tion does  not  affirmatively  appear,  the  decree  or  judgment  can  not  be 
attacked  collaterally  for  errors  or  irregularities  in  rendering  the  same. 

6.  Same — jurisdiction  of  courts  of  equity  to  order  sale  of  lunatic's  land  for  her 
support  and  maintenance.  At  the  time  of  the  entering  of  a  decree  for  the  sale  of 
the  land  of  a  lunatic,  by  her  conservator,  there  was  no  statute  which,  in  terms, 
authorized  courts  of  chancery  to  entertain  applications  for  the  sale  of  real 
estate  belonging  to  idiots  or  insane  persons,  yet  it  was  held,  that  the  court 
of  chancery,  under  its  general  powers  over  the  estates  of  infants  and  lunatics 
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or  distracted  persons,  had  jurisdiction  to  order  the  sale  of  a  lunatic's  land  for 
her  support  and  maintenance,  on  a  proper  application  by  her  conservator,  or 
to  pay  the  conservator  for  moneys  expended  by  him  in  supporting  such  ward, 
he  having  no  remedy  at  law. 

7.  Resulting  trust — from  conversion  of  money  by  administrator  into  land. 
Where  an  administrator  of  an  estate  uses  the  money  of  the  estate  to  procure 
the  title  to  lands  for  the  benefit  of  the  heirs  of  the  estate,  the  heirs  may  adopt 
his  act  and  claim  the  land,  and  in  a  suit  by  the  conservator  of  one  of  the  heirs 
to  set  aside  a  sale  of  such  heir's  portion  of  the  land,  the  party  in  possession 
will  not  be  allowed  to  set  up  in  defence  that  the  administrator  had  no  right 
to  make  the  investment,  and  that  such  heir's  claim  is  only  for  his  share  of  the 
money  so  invested. 

8.  Constitutional  law — distribution  of  powers  of  government.  The  powers 
of  government,  are,  in  their  very  nature,  either  legislative  or  executive.  The 
executive  powers  are,  in  their  nature,  either  judicial  or  ministerial.  But,  for 
convenience  of  administration,  the  powers  of  government  are,  by  the  consti- 
tution of  this  State,  divided  into  three  classes:  legislative,  executive  and  judi- 
cial, which  is  a  complete  disposition  of  the  whole.  From  this  it  follows  that 
neither  branch  of  government  to  whom  these  powers  have  been  thus  delegated 
can  exercise  any  of  those  conferred  upon  either  of  the  others. 

9.  Same — of  the  judicial  power.  While  each  department  of  government  is, 
in  theory,  independent  of  the  others,  and  must,  therefore,  in  the  first,  instance 
judge  of  its  own  powers,  yet  when  any  property  right  is  drawn  in  question 
in  a  legal  proceeding,  depending  upon  an  alleged  usurpation  of  power  by 
either  of  the  other  departments,  and  not  with  respect  to  a  matter  of  which 
such  department  is  made  the  exclusive  judge,  the  ultimate  power  of  determin- 
ing the  question  belongs  to  the  judiciary. 

10.  The  judicial  powers  of  the  State  are  exercised  by  courts  established, 
under  the  constitution,  in  conformity  with  the  usages  and  principles  of  the 
common  law,  or  in  the  manner  prescribed  by  the  legislature.  They  have  no 
power  to  make  laws,  but  are  only  permitted  to  declare  what  the  law  is,  and 
apply  it  to  existing  controversies,  when  brought  before  them  by  some  appro- 
priate proceeding.  But  they  have  power,  in  the  absence  of  legislation,  to 
make  and  enforce  rules  of  practice,  and  to  punish  for  contempt;  and  the  very 
fact  of  establishing  a  court,  by  implication,  confers  upon  it  all  such  powers, 
not  expressly  given,  as  are  necessary  to  the  efficient  transaction  of  all  such 
business  as  it  is  by  law  authorized  to  perform. 

11.  In  every  suit  claiming  a  right  when  it  is  denied,  it  is  the  duty  of  the 
court  to  ascertain,  in  the  first,  place,  whether  the  fact  or  combination  of  facts 
exists  upon  which  the  right  depends,  and  in  the  next  place,  to  determine 
whether  the  law,  as  applicable  to  the  facts  found,  gives  the  right  claimed,  and 
the  performance  of  those  duties  is  the  exercise  of  judicial  power. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  J.  W.  Cochran,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  William  M.  Dodge, 
conservator  of  Maria  Sharp,  against  Almiron  S.  Cole,  Archi- 
bald McMasters,  Charles  Raymond,  Thomas  L.  Davis,  John 
R.  Smith,  Washington  Cockle,  William  C.  Henry,  August 
Weber,  Joseph  Miller,  Theobold  Pfeifer,  Jacob  Rabold, 
Henry  B.  Rouse,  Margaret  Rouse,  Horatio  N.  Wheeler,  The 
Mechanics'  National  Bank  of  Peoria,  William  Heck,  George 
Schmidt,  Carl  Wagoner,  Philip  Messerschmidt,  John  McMas- 
ters, Maurice  Maroney,  Samuel  Seiler  and  Henry  Kreiger,  to 
set  aside  a  certain  sale  of  land  made  by  a  former  conservator. 

Mr.  H.  B.  Hopkins,  and  Mr.  Enoch  P.  Sloan,  for  the 
appellant: 

None  of  the  statutes  of  limitation  which  are  or  have  been 
in  force  in  this  State,  can  have  any  application  to  this  case, 
Maria  Sharp  having  always  been  a  lunatic  or  insane  person. 

The  title  to  the  property  being  vested  in  the  lunatic,  was 
not  divested  by  the  proceedings  in  the  Peoria  circuit  court, 
under  which  the  defendants  claim  title. 

Maria  Sharp  had  no  notice  of  the  proceeding  to  adjudge 
her  insane,  and  therefore  the  appointment  of  the  conservator 
was  void,  for  want  of  jurisdiction. 

The  rule  of  law  is  universal,  that  a  court  is  without  juris- 
diction, and  its  judgments  are  null  and  void,  in  all  direct  or 
collateral  proceedings,  when  the  party  against  whom  they  are 
rendered  has  received  no  notice,  actual  or  constructive,  of  the 
pendency  of  the  proceedings,  and  did  not  appear.  Buckmaster 
v.  Garlin,  3  Scam.  104;  Swiggartv.  Harber,  4  id.  364;  Rock- 
well v.  Jones,  21  111.  279;  Lawrence  v.  Lane,  4  Gilm.  354; 
White  v.  Jones,  38  111.  160;  Miller  v.  Hardy,  44  id.  448; 
Campbell  v.  McCohan,  41  id.  45;  Hals  v.  Buntin,  47  id.  396; 
Goudyw  Hall,  30  id.  215;  Clark  v.  Thompson,  47  id.  25; 
Botsford  v.  Oy  Conner,  57  id.  72;  Haywood  v.  Collins,  60  id. 
328;  Donlin  v.  Hettinger,  57  id.  348;    Fell  v.  Young,  63  id. 
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106  ;  Osgood  v.  Blachmore,  59  id.  261 ;  Swearengen  v.  Guliek, 
67  id.  209;  Eddy  v.  People,  15  id.  386. 

The  proceeding  to  sell  the  property  of  Maria  Sharp  was, 
upon  its  face,  a  proceeding  adversary  to  her,  and  for  the  pur- 
pose of  subjecting  her  property  to  the  payment  of  a  claim  set 
up  against  her  by  Lisk,  and  she  was  not  made  a  party  to 
it,  was  not  summoned,  did  not  appear,  no  guardian  ad  litem 
was  appointed  for  her,  therefore  she  never  had  any  day  in 
court. 

Neither  the  Peoria  circuit  court  nor  any  other  court  in 
this  State  had  jurisdiction  or  power  to  entertain  a  proceeding 
or  make  any  judgment  or  decree  for  the  sale  of  the  real  estate 
of  any  lunatic  or  insane  person.  We  maintain  that  no  court 
in  this  State  then  had  power  to  decree  a  sale  of  the  real  estate 
of  an  insane  person  or  lunatic. 

Courts  of  chancery  have  no  such  authority  by  virtue  of  any 
inherent  powers,  or  general  acts  concerning  jurisdiction. 

To  show  that  there  was  no  jurisdiction  in  the  English 
courts,  either  by  the  prerogative  warrant  to  the  Lord  Chan- 
cellor or  otherwise,  to  decree  an  alienation  of  the  lands  of 
lunatics  until  the  43d  year  of  George  III,  1803,  and  none  in 
this  State  until  conferred  by  the  act  of  1853,  counsel  cited  a 
great  many  authorities,  among  which  are  the  following: 
Berry  v.  Rogers,  2  B.  Mod.  308;  Shelford  on  Lunatics,  225, 
marginal  p.  355;  Seargeson  v.  Sealey,  2  Atk.  412;  8  Ves.  79; 
Rogers  v.  Dill,  6  Hill.  416;  Taylor  v.  Phillips,  2  Ves.  23; 
Russell  v.  Russell,  1  Mallony,  525;  McPherson  on  Infants, 
311;  Baker  v.  Lorillard,  4  Com.  262;  Snowhill  v.  Snowhill, 
2  Green,  Ch.  20 ;  3  Washb.  on  Real  Prop.  197. 

No  rule  of  law  is  better  settled  in  this  State  than  that  any 
one  who  is  authorized  to  make,  or  whose  duty  it  is  to  make, 
sale  of  property  in  an  official  capacity,  in  a  fiduciary  capacity 
or  in  the  capacity  of  agent  or  trustee,  can  not  become  the 
purchaser  of  such  property  on  his  own  account,  whether  such 
sale  purports  to  be  made  to  him  directly,  or  is  made  indirectly 
through  the  intervention  of  a  third  party;  and  it  makes  no 
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difference  whether  the  consideration  paid  be  adequate  or  not, 
nor  what  the  motive  for  the  transaction  may  have  been,  all 
such  sales  being  voidable  at  the  instance  of  the  party  injured, 
if  steps  to  avoid  them  b^  taken  in  a  reasonable  time.  Directly 
ill  point  are  the  following  authorities:  Thorp  et  al.  v. 
McCullom  et  al.  1  Gilm.  614;  Sweetser  et  al.  v.  Sidles,  3  id. 
529 ;  McConnel  v.  Gibson  et  al.  12  111.  128  ;  Pensonneau  et  al. 
v.  Blealdey,  14  id.  15;  Follansbe  v.  Kilbreth,  17  id.  522; 
Wickliffe  v.  Robinson  et  al.  18  id.  545;  Robins  v.  Butler  et  al. 
24  id.  387;  Dennis  et  al.  v.  McCagg  et  al.  32  id.  429;  Lock- 
wood  v.  Mills,  39  id.  602;  Miles  et  al.  v.  Wheeler  et  al.  43  id. 
123;  Kruse  v.  Steffins,  47  id.  112;  Sloan  v.  Graham  et  al.  85 
id.  26;  Michoud  et  al.  v.  Girod  et  al.  4  How.  503;  2  "Wash, 
on  Real  Prop.  209,  marginal;  Ogden  v.  Larrabee,  57  111.  389; 
Nelson  v.  Hayner  et  al.  66  id.  493  ;  Demster  et  al.  v.  West,  68 
id.  613;  Hartz  et  al.  v.  Brown  et  al.  77  id.  226;  Davoue  v. 
Fanning,  2  Johns.  Ch.  251. 

In  the  present  case,  however,  no  ratification  of  the  unlaw- 
ful sale  is  possible,  or  can  be  presumed,  because  the  claimant 
is  an  insane  person,  and,  as  no  limitation  can  run  against  her, 
she  is  yet  within  all  the  statutory  limitations  for  real  actions. 

Laches  is  never  imputed  to  idiots,  lunatics  and  insane  per- 
sons. Shelford  on  Lunatics,  p.  404;  2  Parsons  on  Contracts, 
p.  374;  Perry  on  Trusts,  p.  782,  sec.  860. 

Mr.  D.  McCulloch,  and  Mr.  E.  G.  Ingersoll,  for  the 
appellees : 

The  title  at  law  to  the  land  became  vested  in  Jane  Sharp 
(Lisk)  by  the  patent  dated  July  10,  1844,  and  her  title  was 
never  divested  until  she  conveyed  the  same  by  the  several 
deeds  under  which  the  defendants  claim.  This  was  the  only 
method  by  which  her  title  could  be  divested. 

On  the  6th  day  of  June,  1836,  Sarah  J.  Sharp  caused  the 
purchase  money  to  be  paid  at  the  Quincy  Land  Office,  in 
pursuance  of  her  pre-emption,  and  obtained  a  receiver's  receipt. 
This  receipt  was  the  only  evidence  of  title  to  support  the  bill 
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for  partition  subsequently  filed.  This  instrument  is  not  nor 
ever  was  evidence  of  title.  Session  Laws,  1827,  199;  Rev. 
Stat.  1833,  280;  Laws,  1839,  196;  Rev.  Stat.  1845,  232; 
Rofer  v.  Claybaugh,  3  Scam.  166;  Carson  v.  Merle,  4  id.  363; 
Aides  Y.Abbott,  23  111.  61. 

The  court  of  chancery  could  not,  by  its  decree,  vest  title  in 
any  of  the  parties  to  that  suit.  Even  if  the  legal  title  had 
vested  in  Mrs.  Lisk  so  as  to  countervail  the  effect  of  the 
patent  subsequently  issued,  still  the  court  had  no  power  to 
divest  that  title  without  a  conveyance  of  the  land.  A  judg- 
ment in  a  partition  at  law  severs  the  joint  tenancy.  A  decree 
in  chancery  does  not.  Louvalle  v.  Menard,  1  Gilm.  39  ; 
Greenup  v.  Sewell,  18  111.  53;  Tibbs  Y.Allen,  27  id.  129; 
Gregory  v.  Grover,  19  id.  608. 

The  decree  in  chancery  operated  only  in  personam,  and 
partition  could  only  be  perfected  by  conveyances,  and  this 
the  court  would  order  only  where  the  parties  were  under  no 
disability  to  convey.  Wadhamsv.  Gay,  73  111.  429;  Chicker- 
ing  v.  Failes,  29  id.  294;  Smith  v.  Crawford,  81  id.  299; 
Walker  Y.Laflin,  26  id.  475;  Sabadie  v.  Hewitt,  85  id.  341; 
Whaley  v.  Dawson,  2  Sch.  &  Lef.  371;  Pe)in  v.  Ld.  Baltimore, 
1  Yes.  Sen.  447;  2  DanielPs  Ch.  Pr.  1134-5;  Miller  v.  War- 
rington, 1  J.  &  W.  493;    Youngs  v.  Cooper,  3  Johns.  Ch.  295. 

The  proceeding  in  every  essential  feature  was  in  chancery, 
and  consequently  the  legal  title  then  residing  in  Mrs.  Lisk 
was  not  divested  by  these  proceedings. 

Was  Mrs.  Lisk  estopped,  by  this  decree,  to  re-assert  her 
title,  or  does  she,  by  virtue  of  the  decree,  hold  in  trust  for 
Maria?  Express  trusts  must  be  in  writing.  Rev.  Stat.  1833, 
p.  314. 

No  act  of  the  husband  is  binding  upon  the  wife  without 
her  acknowledgment.  Rev.  Stat.  1845,  chap.  34,  sec.  14; 
Spurck  v.  Crook,  19  111.  427. 

The  rule  is  inflexible, that  a  married  woman  can  not  give 
away,  or  convey,  or  authorize  the  conveyance  of  her  propertv, 
by  joining  with   her  husband  or  being  joined    with   him  as 
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plaintiff  in  a  suit.  SpurcJc  v.  Crook,  supra;  Grant  v.  Schoon- 
oven,  9  Paige,  255;  Reeve  v.  Dulby,  2  Sim.  &  Stu.  464;  Wake 
v.  Parker,  2  Keen,  73;  England  v.  Downs,  1  Beav.  96;  Oioden 
v.  Campbell,  8  Sim.  551;  Simmons  v.  Howard,  1  Keen,  9; 
Graydon  v.  Graydon,  McM.  (South  Car.  Eq.  Rep.)  63;  $/g^Z 
v.  Philips,  7  Sim.  239;  Hughes  v.  Evans,  1  Sim.  &  Stu.  185,  n ; 
PawZe*  v.  Delavel,  2  Ves,  666  ;  GW$^  v.  .Hood,  id.  452;  TAor^e 
v.  Feafe*,  1  Y.  &  C.  Ch.  438;  Davis  v.  Prout,  7  Beav.  288; 
Story's  Eq.  PI.  (8th  ed.)  p.  59,  sec.  61. 

She  is  not  estopped  by  the  decree,  and  the  whole  question 
of  Maria  Sharp's  equities  is  open  for  investigation  in  this 
suit.      Wadhams  v.  Gay,  supra. 

Another  reason  why  the  decree  has  no  binding  force  is 
because  Jackson  Sharp  was  not  served  with  process,  and  con- 
sequently there  could  be  no  binding  decree  of  partition 
even  in  equity. 

The  partition  being  incomplete  on  these  grounds,  and  re- 
quiring the  aid  of  a  court  of  equity  to  give  it  effect,  the  whole 
subject  of  complainant's  equities  is  open  for  inquiry. 

The  facts  do  not  raise  a  trust  for  the  benefit  of  the  idiot. 
The  administrator  had  no  lawful  right  to  enter  the  land  with 
moneys  of  the  estate. 

This  unauthorized  use  of  the  money  created  no  resulting 
trust  in  favor  of  the  heirs,  for  no  title  to  the  money  vests  in 
them  until  the  debts  are  paid  and  an  order  of  distribution 
made.  This  was  never  done.  Leamon  v.  McCubbin,  82  111. 
263;  Neubrecht  v.  Santmeyer,  50  id.  74;  Wisdom  v.  Pecker,  52 
id.  342. 

The  wrongful  investment  of  the  money  of  a  non  compos 
in  land  creates  a  lien  for  its  repayment,  and  nothing  more, 
and  when  the  lien  is  discharged,  the  title  is  freed  from  the 
equity.  1  Lomax  on  Exrs.  223;  Adams  Eq.  297;  Dyer  v. 
Dyer,  1  Lead.  Cases  Eq.  (3d  Am.  ed.)  277;  Earl  of  Winchelsea 
v.  Norcliffe,  1  Vern.  435;  Awaley  v.Awaley,  2  id.  192;  Ash- 
ley v.  Palmer,  Merivale,  296 ;  Wallace  v.  Duffield,  2  W.  &  S. 
529. 
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From  this  it  appears  that  if  everything  Lisk  did  was  utterly 
void,  still  appellees  have  a  good  title  to  this  laud. 

A  trustee,  in  a  case  like  this,  can  convey  a  good  title,  dis- 
charged of  the  trust,  to  one  having  no  notice.  Hill  on 
Trustees,  278,  282. 

In  this  case,  her  money,  ten  times  over,  has  been  restored 
to  its  proper  channel  by  her  conservator  and  used  for  her 
support.  That  Lisk  was  her  conservator  de  facto  there  is  no 
dispute,  and  his  appointment  can  not  be  attacked  collaterally. 
Wight  v.  Walbaum,  39  111.  563;  Duffin  v.  Abbott,  48  id.  18; 
Osgood  v.  Blakeman,  59  id.  261. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  is  a  proceeding  in  chancery,  commenced  by  appellant, 
against  appellees,  in  the  Peoria  county  circuit  court,  on  the 
20th  of  April,  1874,  as  conservator  of  Maria  Sharp,  a  luna- 
tic, Avhich  seeks  to  have  set  aside  and  declared  fraudulent  and 
void,  divers  deeds  and  conveyances  relating  to  a  valuable 
parcel  of  land,  now  constituting  a  part  of  the  city  of  Peoria, 
in  this  State,  which,  it  is  claimed,  belongs  to  the  ward  of 
appellant. 

There  was  a  hearing  upon  the  merits,  in  the  court  below, 
resulting  in  a  decree  dismissing  the  complainant's  bill,  and 
the  case  is  brought  to  this  court  by  appeal. 

The  facts  which  we  regard  as  material  to  a  determination 
of  the  case,  and  which  we  consider  substantially  'established 
by  the  evidence,  are  as  follows: 

In  the  year  1827,  George  Sharp  purchased  a  squatter's 
claim  on  the  fractional  N.  E.  qr.  of  Sec.  17,  T.  8,  N".  R.  8, 
E.  4th  P.M.,  and  settled  upon  it  with  his  family,  with  a  view 
of  pre-empting  it.  Without  having  done  so,  some  four  years 
afterwards  he  died,  leaving  his  wife  and  children  in  posses- 
sion of  it  as  a  residence.  Elizabeth  Sharp,  his  widow, 
together  with  her  family,  continued  to  reside  upon  the  prem- 
ises till  the  loth  of  December,  1834,  when  she  died,  leaving 
five    children:    Sarah  Jane,    aged    22  years;    Jackson,  ten; 
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Washington,  eight;  Cynthia  Ann,  six;  and  Maria,  four. 
The  latter  was  then,  and  has  ever  since  remained,  a  confirmed 
and  helpless  imbecile.  On  the  4th  of  May  following,  Lewis 
Bigelow  was  appointed  administrator  of  her  estate,  in  which 
capacity  he  acted  till  the  time  of  his  death,  about  two  years 
afterwards.  On  November  10,  1834,  Sarah  Jane  intermar- 
ried with  John  H.  Lisk,  and  she  and  her  husband,  either  in 
person  or  by  tenants,  continued  to  occupy  the  premises  until 
after  they  were  partitioned  and  sold,  as  hereinafter  stated. 

Subsequent  to  her  mother's  death,  and  previous  to  her 
intermarriage  with  Lisk,  Sarah  Jane  obtained  from  govern- 
ment a  pre-emption  right  to  the  fractional  quarter  section 
above  mentioned,  and  after  her  marriage,  to-wit:  on  the  6th 
of  June,  1836,  in  pursuance  of  an  arrangement  between  her- 
self and  the  administrator,  the  latter  purchased  it  from  the 
United  States  in  her  name,  and  paid  for  it  out  of  moneys 
then  in  his  hands  as  administrator  of  her  mother's  estate. 
The  amount  paid  for  the  land  was  $189. 46^,  being  $1.25  per 
acre.  The  register  and  receiver  of  the  Land  Office,  respect- 
ively, issued  to  her  at  the  time,  by  the  name  of  Sarah  S. 
Sharp,  the  usual  certificates  of  payment  and  entry. 

Although  the  entry  was  made  in  her  name,  it  was  under- 
stood and  intended,  at  the  time,  for  the  benefit  of  the  other 
four  children,  equally  with  herself,  and,  with  a  view  of  pro- 
tecting their  interests,  she,  at  the  time  of  the  entry  or  imme- 
diately thereafter,  entered  into  a  written  stipulation  to  equally 
partition  the  land  between  them  and  herself.  In  pursuance 
of  this  agreement,  at  the  July  special  term,  1839,  of  the 
Peoria  circuit  court,  the  land  in  question  was,  by  the  decree 
of  the  court,  upon  the  petition  of  herself  and  husband, 
equally  divided  between  her  and  the  other  four  children. 
The  partition  proceedings  appear  regular,  except  that  it  does 
not  affirmatively  appear  there  was  service  on  Jackson.  All 
parties  seemed  to  be  satisfied  with  the  division  of  the  land,  so 
far  as  the  record  shows,  and  the  validity  of  the  proceedings 
does   not  appear  to  have   ever  been  questioned  till  the  com- 
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mencement  of  the  present  suit.  The  petition  shows,  upon  its 
face,  the  circumstances  under  which  the  entry  of  the  land 
was  made  by  the  administrator,  so  that  the  equities  of  the 
other  children  were  made  to  fully  appear  in  that  proceeding. 
After  these  partition  proceed ings,  to-wit:  on  the  10th  of 
July,  1844,  a  patent  was  issued  to  Mrs.  Lisk,  by  the  name  of 
Sarah  S.  Sharp,  the  name  in  which  the  entry  was  made.  On 
the  29th  of  April,  1847,  John  H.  Lisk  and  his  family,  includ- 
ing the  said  Maria,  were  then  residents  of  DeWitt  countv, 
this  State,  and  on  that  day  the  said  Maria,  upon  Lisk's  peti- 
tion, without  service  on  her,  was  adjudged,  by  the  circuit 
court  of  that  county,  an  insane  person,  and  he,  at  the  same 
time,  was  appointed  her  conservator.  Previous  to  his 
appointment  as  conservator,  to-wit:  on  the  14th  of  March, 
1837,  he  had  been  appointed,  by  the  probate  court  of  Peoria 
county,  her  guardian,  and  was  still  acting  in  that  capacitv. 
On  the  27th  of  May,  1847,  Lisk,  in  his  capacity  of  conserva- 
tor, presented  an  ex  parte  petition  to  the  circuit  court  of 
Peoria  county,  being  still  a  resident  of  DeWitt  county — set- 
ting forth  that  his  ward  was  the  owner  of  certain  real  estate 
in  Peoria  county, — being  in  part  the  same  allotted  to  her  in 
the  partition  proceeding, — that  it  was  unproductive,  and  ask- 
ing a  decree  to  sell  the  same  for  her  maintenance.  On  the 
4th  of  June  a  decree  was  rendered  in  accordance  with  the 
prayer  of  the  petitioner;  and,  in  pursuance  thereof,  on  the 
14th  of  August  following,  the  premises  were  sold  by  Lisk  at 
public  sale,  and,  by  an  arrangement  between  him  and  one 
Hamlin,  they  were  bid  off  by  the  latter  at  the  sum  of  $700, 
which  was  about  their  value  at  that  time.  Hamilton  paid 
nothing  for  the  premises,  and  on  the  same  day,  without  con- 
sideration, reconveyed  them  to  Lisk.  A  report  of  this  sale 
was  approved  by  the  court  on  the  21st  of  October,  following. 
The  sale  of  Maria's  land  by  order  of  the  court,  as  just 
stated,  included  her  interest  in  Jackson's  part  of  the  land,  he 
having  previously  died,  in  1843,  intestate,  without  any 
children,  or  descendants  of  children,  or  wife. 
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On  the  28th  of  April,  1848,  Lisk,  as  conservator,  made 
a  report  to  the  circuit  court  of  DeWitt  county,  showing  the 
sale  of  his  ward's  lands  in  Peoria  county  and  the  receipt  by 
him  of  the  $700  realized  from  the  sale,  and  also  that  his 
ward  was  indebted  to  him  for  support,  payment  of  taxes,  etc.,  in 
the  sum  of  $1400,  or  thereabouts,  and  asking  that  the  proceeds 
of  the  land  be  applied  to  the  payment  of  his  claim,  and  it  was 
so  ordered  by  the  court. 

At  the  December  term,  1872,  of  the  DeWitt  circuit  court, 
Lisk  made  a  final  report,  showing  that  all  moneys  and  effects 
belonging  to  his  ward  were  exhausted,  and  at  his  own  request, 
was,  by  order  of  the  court,  discharged  from  the  office  and  trust 
of  conservator. 

At  the  following  August  term  of  the  same  court,  upon  the 
petition  of  George  W.  Funk,  a  relative  of  the  said  Maria, 
William  M.  Dodge,  the  appellant,  was  appointed  her  conser- 
vator instead  of  Lisk,  and  the  present  suit  is  brought  by 
him  as  such  conservator.  Appellees  respectively  claim  title 
to  separate  and  distinct  parcels  of  the  lot  of  ground  assigned 
to  Maria  under  the  partition  proceeding,  and  also  that  which 
she  inherited  from  her  brother  Jackson,  through  conveyances 
made  by  Lisk  and  his  wife  more  than  twenty  years  before 
the  commencement  of  this  suit. 

In  addition  to  the  proceeds  of  this  land,  Lisk,  as  conser- 
vator, received,  on  account  of  his  ward,  $105,  her  distribu- 
tive share  of  her  mother's  estate.  Maria,  from  the  time  of 
their  intermarriage,  in  1834,  up  to  the  present  time,  has  been 
supported  and  cared  for  exclusively  by  Lisk  and  his  wife, 
covering  a  period  of  some  forty  years  or  more,  at  the  time  of  the 
commencement  of  this  suit,  during  all  which  time  she  has 
not  had  mind  sufficient  to  feed  herself  without  assistance,  and 
the  only  compensation  they  have  ever  received  therefor,  so 
far  as  the  record  shows,  is  the  proceeds  of  this  land  and  the 
$105  above  mentioned. 

Under  these  circumstances,  nothing  but  an  imperative 
sense  of  duty  would  incline  us  to  disturb  the  titles  of  valuable 
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estates,  based  upon  legal  proceedings  which  occurred  so 
many  years  ago,  and  which  the  proofs  abundantly  show  were 
conducted  in  the  best  of  faith. 

The  theory  of  appellant  is,  that  the  appointment  of  Lisk 
as  conservator,  and  the  sale,  by  him,  of  his  ward's  land,  was 
absolutely  null  and  void,  and  that,  by  reason  of  her  idiocy, 
the  statutes  of  limitation  have  not  run  against  her,  and  that 
her  title,  being  a  matter  of  record  appearing  upon  the  face  of 
the  partition  proceedings  to  which  Lisk  and  his  wife  were 
parties,  all  persons  claiming  by  or  through  them,  either  im- 
mediately or  remotely,  are  chargeable  with  notice  of  her 
rights,  and  must  be  regarded,  according  to  a  well  recognized 
principle  in  equity,  as  holding  the  property  in  trust  for  her. 
If  the  assumption  of  appellant  is  justified  by  the  facts,  we  see 
no  means  of  escaping  the  conclusion  reached. 

In  the  view  we  take  of  the  case,  it  will  be  necessary  to 
consider  but  few  of  the  numerous  questions  which  have  been 
so  elaborately  discussed  by  counsel. 

Whatever  is  in  the  case  on  either  side,  it  is  believed,  has 
been,  through  the  industry,  research  and  legal  ability  of 
counsel,  developed  and  presented  in  its  most  favorable  light 
to  their  respective  clients,  thus  furnishing  us,  without  labor 
on  our  part,  with  all  the  available  material  that  can  possibly 
be  obtained  to  aid  us  in  reaching  a  conclusion  with  respect  to 
the  mutual  rights  of  the  parties  before  us. 

It  is  clear,  from  the  proofs  in  this  case,  that  Maria  Sharp, 
from  a  period  anterior  to  the  purchase  of  the  land  in  contro- 
versy from  the  government,  to  the  time  of  commencing  this 
suit,  has  been  a  confirmed  lunatic,  and  can  not  therefore  be  held 
accountable  for  any  apparent  negligence,  laches  or  delay  in  seek- 
ing redress  through  the  courts,  or  otherwise,  for  any  wrong 
or  injustice  that  may  have  been  done  her  with  respect  to  the 
property  in  question.  Nor  is  she  at  all  affected  by  any  of  the 
various  statutes  of  limitations  that  now,  or  have  heretofore 
existed  in  this  State,  which,  but  for  her  lunacy,  would  have 
barred  the  present  proceeding;  and  this  we  understand  to  be, 
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in  effect,  admitted  by  appellees.  The  validity,  therefore,  of 
the  partition  proceedings,  the  appointment  of  Li.sk  as  conser- 
vator, the  sale  of  the  land  by  him,  under  the  decree  of  the 
Peoria  circuit  court,  and  of  all  other  matters  of  a  like  charac- 
ter, must  be  regarded,  so  far  as  she  is  concerned,  as  unaffected 
by  lapse  of  time,  or  the  Statute  of  Limitations. 

It  is  claimed  by  appellees,  that  by  reason  of  Maria  Sharp 
being  a  lunatic^  it  was  not  within  the  power  of  the  adminis- 
trator to  convert  the  money  which  belonged  to  her,  as  dis- 
tributee of  her  mother's  estate,  into  land;  and  that  its 
appropriation  by  him  for  that  purpose  simply  gave  her  a  lien 
upon  the  land  for  the  money  thus  appropriated;  that  as  the 
law  forbids  such  conversion,  whatever  interest  she  acquired 
in  the  land  must  be  regarded  as  personal  estate,  and  a  num- 
ber of  authorities  are  cited  in  support  of  the  position.  If 
she  were  dead,  and  this  was  a  controversy  between  her  heirs 
and  personal  representatives  as  to  which  should  take  her 
interest  in  the  land,  quite  a  different  question  would  be 
presented.  But  we  are  of  opinion  the  principle  contended 
for  and  announced  in  the  cases  cited  have  no  application  to 
the  circumstances  of  this  case.  If  her  money  was  invested  in 
land,  though  improperly,  the  conversion  nevertheless  became 
effectual  and  irrevocable  as  to  all  persons,  or  except  those 
having  some  legal  interest  in  the  money  converted.  Neither 
the  appellees  nor  any  one  else  are  seeking  in  this  proceeding 
to  recover  the  money  thus  invested  or  to  reach  any  portion 
of  her  personal  estate. 

We  are,  therefore,  clearly  of  opinion,  that  whatever  might 
be  the  rule  under  different  circumstances,  the  principle  con- 
tended for  has  no  application  to  the  facts  of  this  case. 

The  real  and  vital  point  in  this  case  seems  to  turn  upon  the 
validity  of  the  sale  by  the  conservator,  of  Maria's  interest  in 
the  land,  under  the  decree  of  the  Peoria  circuit  court.  For, 
whatever  might  be  the  views  of  the  court  upon  all  other 
questions  involved  in  the  controversy,  if  this  one  should  be 
determined  against  appellant,  it  would  be  fatal  to  the  present 
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proceeding.  On  the  other  hand,  if  the  Peoria  circuit  court 
had  no  jurisdiction  or  authority  to  "order  the  sale,  and  the 
whole  proceeding,  including  the  sale,  was  a  mere  nullity,  it  is 
difficult  to  avoid  the  conclusion  that  appellant  is  entitled  to 
recover.  We  shall,  therefore,  proceed  at  once  to  the  consid- 
eration of  that  question. 

It  is  claimed,  in  the  first  place,  that  the  proceedings  in  the 
DeWitt  circuit  court,  in  which  Maria  Sharp  was  adjudged  an 
insane  person  and  John  H.  Lisk  was  appointed  her  conser- 
vator, are  null  and  void,  for  the  reason  it  does  not  appear 
that  there  was  personal  service  on  her,  and  that  therefore 
Lisk  had  no  right  or  authority,  as  conservator,  to  make  appli- 
cation for  a  sale  of  the  land,  or  to  sell  the  same  under  the 
directions  of  the  court;  that  his  appointment  being  void,  his 
action  in  the  premises  must  be  regarded  as  that  of  a  mere 
stranger,  and  in  support  of  this  position  Eddy  v.  The  People 
ex  rel.  etc.  15  111.  386,  is  cited  and  relied  on.  It  is  sufficient 
to  say,  with  respect  to  this  question,  that  we  are  of  opinion 
that  the  validity  of  Lisk's  appointment  as  conservator  can 
not  be  inquired  into  in  a  collateral  proceeding  like  the  pre- 
sent. It  is  the  settled  doctrine  of  this  court, that  the  regu- 
larity or  validity  of  an  administrator's  appointment  can  not 
be  questioned  collaterally,  (  Wight  v.  Wallbaum,  39  111.  563, 
Duffin  v.  Abbott,  48  id.  18,)  and  on  principle  we  can  see  no 
difference  in  the  case  of  a  conservator  and  an  administrator. 
The  appointment  was  made  more  than  forty  years  ago,  and 
from  thence  until  a  short  time  before  the  bringing  of  this 
suit,  Lisk  was  faithfully  discharging  the  duties  of  the  trust 
without  his  authority  to  act  being  questioned  by  any  one,  and 
now  for  the  first  time,  in  a  mere  collateral  proceeding,  it  is 
sought  to  go  into  an  inquiry  as  to  the  regularity  and  propri- 
ety of  his  appointment. 

It  is  further  claimed,  that  at  the  time  of  the  rendition  of 
the  decree  by  the  circuit  court  of  Peoria  county  authorizing  a 
sale  of  the  land,  there  was  no  law  in  existence  in  this  State 
conferring   upon   circuit  courts  power  to  order  a  sale  of  the 
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land  of  an  idiot  or  insane  person.  If  this  position  be  true,  it 
necessarily  follows  the  whole  proceedings  in  that  court,  and 
the  sale  under  it  by  the  conservator,  were  a  nullity,  and  all 
persons  claiming  title  through  such  proceedings  and  sale  are 
chargeable  with  notice  of  that  fact,  for  every  one  is  conclu- 
sively presumed  to  know,  when  purchasing  an  estate,  the 
legal  effect  of  every  judgment  or  decree  through  which  he 
deraigns  title. 

It  is  conceded  that  at  the  time  of  these  proceedings  there 
was  no  statute  which,  in  terms,  authorized  courts  of  chancery 
to  entertain  applications  for  the  sale  of  real  estate  belonging 
to  an  idiot  or  insane  person.  The  statute  then  in  force  gave 
the  conservator  "  the  entire  care  of  the  estate,"  "both  real 
and  personal,"  of  an  "  idiot,  lunatic  or  distracted  person," 
and  authorized  him  to  sue  and  be  sued  in  his  capacity  of  con- 
servator, and  also  provided  that  executions  issued  against 
him  as  conservator  might  be  levied  upon  any  property  in  his 
possession,  whether  real  or  personal,  belonging  to  his  ward, 
not  exempt  from  execution,  and  that  the  same  might  be  sold 
as  in  other  cases.  It  also  authorized  him  to  sell  and  dispose 
of  the  personal  estate  of  his  ward  without  any  order  of  the 
court  for  that  purpose,  but  no  such  power  was  conferred  upon 
him  with  respect  to  the  real  estate.  The  act  also  provided 
that  the  conservator  should  be  allowed  reasonable  compensa- 
tion for  his  services,  yet  it  was  silent  as  to  how  he  was  to  be 
paid  where  the  estate  of  his  ward  consisted  solely,  as  in  this 
case,  of  unproductive  real  estate.  Revised  Laws  of  1833, 
p.  332. 

The  statute  in  force  at  that  time  in  relation  to  the  poor  of 
the  county,  like  our  present  statute,  made  no  provision  for 
any  one  who  had  property  of  his  own.  So,  if  the  position  of 
appellant  is  correct,  it  follows  that  an  idiot  or  insane  person 
at  that  time,  if  his  conservator  were  unable  to  obtain  credit, 
might,  with  an  unproductive  estate  in  lands  worth  $100,000 
or  more,  have  starved  to  death,  while  neither  the  State  nor  his 
relations  would  have  been  under  any  obligations  to  provide 
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for  him,  simply  because  there  was  no  power  in  the  courts  to 
order  a  sale  of  his  lauds.  If  such  was  the  law  at  the  time  of 
those  proceedings,  it  must  be  confessed  it  was  extremely  de- 
fective, and  it  is  difficult  to  conceive,  how  a  court,  whose 
jurisdiction  is  founded  mainly  upon  necessity  and  the  general 
principle  that  it  will  afford  relief  where  there  is  no  adequate 
remedy  at  law,  would  be  impotent  to  afford  relief  under  such 
circumstances.  We  can  not  yield  our  assent  to  this  view  of 
the  matter. 

The  legislature,  in  providing  the  conservator  should  have 
reasonable  compensation  for  his  services,  must  have  intended 
the  appropriate  courts  should  be  open  to  him  where  it  could 
not  be  otherwise  enforced.  Other  creditors,  where  there  was 
no  personal  estate,  were  authorized,  under  the  provisions  of 
the  statute,  to  go  into  a  court  of  law,  obtain  judgments  against 
the  conservator,  sue  out  executions,  and  cause  the  real  estate 
of  the  ward  in  the  conservator's  possession  to  be  sold  in  satis- 
faction of  their  judgments.  But  the  statute  afforded  him  no 
such  remedy.  He  could  not,  of  course,  sue  himself,  as  con- 
servator, nor  could  he  sue  his  ward  in  a  court  of  law;  so,  in 
such  case,  all  creditors  would  have  a  remedy  except  the  con- 
servator, unless  he  were  permitted  to  go  into  a  court  of  equity 
for  relief,  and  the  only  relief  that  court  could  afford  would 
be  to  order  a  sale  of  so  much  of  the  land  as  would  be  neces- 
sary to  pay  his  demand. 

The  law,  upon  the  appointment  of  the  conservator,  confers 
upon  him  certain  powers,  and  imposes  certain  duties,  which 
the  statute,  in  express  terms,  denominates  a  trust.  The  rela- 
tion of  trustee  and  cestui  que  t7'ust  is  at  once  created  between 
him  and  his  ward.  The  estate  of  the  latter  becomes  a  trust 
fund  for  his  own  support  and  that  of  his  family,  if  he  has 
one,  and,  like  any  other  trust  fund,  it  is  subject  to  the  control 
and  direction  of  a  court  of  equity. 

The  argument  by  which  the  conclusion   is  reached,  that  a 
court  of  chancery  had  no  power  to  order  the  sale  in  question, 
is,  in  general  terms,  as  we  understand  it,  substantially  this: 
23—97  III. 
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That  by  the  common  law  of  England,  as  it  existed  prior  to 
the  fourth  year  of  the  reign  of  James  the  First,  the  power 
and  control  over  the  persons  and  property  of  lunatics  and 
idiots  belonged  to  the  king,  as  parens  pair  ice,  and  were  exer- 
cised by  him  through  the  Lord  Chancellor.  That  although 
this  jurisdiction  was  exercised  by  the  Lord  Chancellor  in  the 
High  Court  of  Chancery,  yet  it  was  not  exercised  by  him  in 
his  character  of  Chancellor,  or  by  virtue  of  the  general 
powers  pertaining  to  that  court,  but,  on  the  contrary,  by  virtue 
of  a  separate  and  distinct  commission  under  the  sign  manual 
from  the  crown.  That  upon  the  organization  of  our  State  gov- 
ernment the  State,  as  a  political  sovereignty,  in  its  character  of 
parens  patriae,  succeeded  to  all  the  rights  and  duties  pre- 
viously enjoyed  or  exercised  by  the  Crown  of  England  with 
respect  to  idiots  and  lunatics  and  their  estates.  That  the 
power  to  which  the  State  thus  succeeded  is  not  of  a  judicial 
character,  wherefore,  in  the  distribution  of  the  powers  of 
government  under  the  constitution,  it  was  not  thereby  dele- 
gated to  or  conferred  upon  the  judicial  department  of  gov- 
ernment, and  hence,  without  express  legislation,  a  court  of 
chancery  was  not  authorized  to  exercise  it.  That  this  view 
has  much  force  in  it  can  not  be  denied. 

It  is  conceded  that  the  power  exercised  by  the  Lord  Chan- 
cellor of  England,  over  the  persons  and  estates  of  lunatics 
and  idiots,  was,  in  early  times,  when  the  jurisdiction  of  the 
High  Court  of  Chancery  was  very  limited,  conferred  upon 
him  by  special  grant  from  the  crown,  and  was  not,  except, 
perhaps,  to  a  limited  extent,  referable  to  the  general  powers 
exercised  by  him  in  his  character  of  Chancellor.  We  also 
understand,  that  in  theory  of  law,  the  State,  in  its  character 
of  parens  patriae,  may  rightfully  exercise  the  same  power  and 
control  over  the  persons  and  property  of  lunatics  and  idiots, 
that  was  exercised  by  the  Crown  of  England  through  the 
Lord  Chancellor,  at  the  period  referred  to.  We  further 
understand,  that  under  the  constitution  of  1818,  and  the  stat- 
utes in  force   at  the  time   of  the  sale  in  question,   the  circuit 
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courts  of  this  State  possessed  original  jurisdiction  in  all  mat- 
ters *  *  *  in  chancery,  as  the  same  had  been  previously 
exercised  and  understood  in  the  courts  of  this  country  and 
England,  having  general  chancery  powers,  and  that  they  pos- 
sessed no  other  or  further  powers  or  jurisdiction. 

And  it  must  also  be  confessed,  that  the  decided  weight  of 
authority  establishes  the  proposition,  that  a  court  of  chancery 
has  no  inherent  power  to  decree  a  sale  of  lands  belonging  to 
lunatics,  idiots,  infants,  or  others  laboring  under  disabilities. 

Leaving  out  of  view  the  effect  of  the  statute  relating  to 
idiots  and  insane  persons,  already  alluded  to,  it  follows  that 
if  the  sale  in  question  can  be  sustained  at  all,  it  must  be  upon 
general  and  fundamental  principles  which  have  not  heretofore 
received  full  recognition  by  courts  of  equity  in  determining 
their  power  to  order  such  sales,  and  this  will  lead  us  to  consider, 
briefly,  the  general  features  of  our  State  government,  so  far  as 
they  may  be  supposed  to  have  any  bearing  upon  this  question. 

All  political  powers  which  the  State  may  rightfully  exer- 
cise at  all,  belong,  ultimately,  to  the  people,  in  their  sover- 
eign corporate  capacity,  which  they  may  distribute  for 
purposes  of  government,  in  such  manner  as  they  think  best, 
subject  to  the  limitation,  that  when  the  State  government 
is  organized  it  shall  be  republican  in  form.  These  powers  of 
government  are,  in  their  very  nature,  either  legislative  or 
executive.  Every  legitimate  exercise  of  political  power,  of 
necessity,  consists  in  the  making  or  execution  of  some  law. 
The  executive  powers  are,  in  their  nature,  either  judicial  or 
ministerial;  hence,  for  convenience  of  administration,  the 
powers  of  government  are,  by  the  constitution  of  this  State. 
and  that  of  all  the  others,  so  far  as  we  are  advised,  divided 
into  three  classes,  namely  :  legislative,  executive  and  judicial; 
and,  by  this  division,  are  conferred  respectively  upon  three 
distinct  branches  of  the  government,  and  this  being  a  com- 
plete disposition  of  the  whole,  it  follows,  neither  branch  of 
government  to  whom  these  powers  have  been  thus  delegated, 
can  exercise  any  of  those  conferred  upon  either  of  the  others. 
"While   each    department   is,    in    theory,  independent  of  the 
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others,  and  must,  therefore,  in  the  first  instance,  judge  of  its 
own  powers  within  the  grant,  yet,  whenever  any  property 
right  is  drawn  in  question,  in  a  legal  proceeding  depending 
upon  an  alleged  usurpation  of  power  by  either  of  the  other 
departments,  and  not  with  respect  to  a  matter  of  which  such 
department  is  made  the  exclusive  judge,  the  ultimate  power 
of  determining  the  question  belongs  to  the  judiciary.  It  is 
the  right  of  the  legislature  to  pass  general  laws  for  the  gov- 
ernment and  regulation  of  all  persons  and  property  within 
the  State,  and  it  is  made  the  exclusive  judge  of  their  fitness 
and  propriety,  so  long  as  they  do  not  encroach  upon  the 
powers  entrusted  to  the  other  departments  of  the  govern- 
ment, or  interfere  with  vested  rights. 

The  legislature  has  the  power,  should  it  deem  it  expedient, 
to  repeal  all  laws  not  embodied  in  the  constitution,  except 
such  as  are  essential  to  the  enforcement  of  vested  rights,  and, 
subject  to  the  same  limitation,  it  may  change  the  forms  of 
action  and  modes  of  procedure  in  courts  of  justice  to  what- 
ever extent  it  may  see  fit. 

The  judicial  powers  of  the  State  are  exercised  by  courts 
established  under  the  constitution,  in  conformity  with  the 
usage  and  principles  of  the  common  law,  or  in  the  manner 
prescribed  by  the  legislature. 

When  set  in  motion  by  the  institution  of  suits  for  the  set- 
tlement of  difficulties,  it  is  the  province  of  courts  to  declare 
what  the  law  is,  and  apply  it  to  the  controversies  before  them. 
They  have  no  power  to  make  law.  That  is  a  legislative 
function,  which  must  be  exercised  exclusively  by  the  legisla- 
tive branch  of  the  government.  They  are  only  permitted  to 
declare  what  the  law  is,  and  apply  it  to  existing  controver- 
sies, when  brought  before  them  by  some  appropriate  pro- 
ceeding. 

These  general  propositions  are  plain,  simple  and  well 
understood  by  all  who  have  even  a  limited  knowledge  of  the 
organic  law  of  the  State. 
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Nevertheless,  when  we  come  to  apply  them  to  actual  con- 
troversies, growing  out  of  the  varied  relations  which  the  citi- 
zens sustain  to  the  State  and  to  one  another,  we  encounter 
doubts  and  difficulties  of  the  gravest  character. 

Just  where  the  dividing  line  is  to  be  drawn  between  judi- 
cial and  legislative  power,  with  respect  to  certain  subjects, 
often  presents  questions  about  which  enlightened  courts  and 
eminent  jurists  widely  differ. 

So,  while  the  powers  of  courts  seem  so  very  simple  and 
clearly  defined,  yet,  in  the  application  of  them  to  actual  cases, 
their  proper  limits  are  often  difficult  to  determine.  And  the 
difficulty  in  this  respect  is  not  a  little  enhanced  by  the  fact, 
the  same  constitution  by  which  the  distribution  of  the  powers 
of  government  is  made,  provides  for  a  specific  class  of  courts 
by  name,  which  have,  from  time  immemorial,  had  a  definite 
mode  of  procedure,  and  exercised  many  powers  which,  if 
determined  by  the  constitutional  test,  as  founded  on  the 
simple  distribution  of  the  powers  of  government,  could 
hardly  be  regarded  as  strictly  judicial,  and  it  is  reasonable  to 
suppose  that  the  people,  in  providing,  through  the  organic 
law  of  the  State,  for  these  courts,  intended  to  establish  them 
with  all  the  powers  which  had  theretofore  been  exercised  bv 
those  courts.  As  an  illustration,  where  the  legislature  has 
not  otherwise  provided,  all  courts  of  record  and  of  general 
jurisdiction,  may  prescribe  such  reasonable  rules  as  may  be 
necessary  for  the  efficient  transaction  of  their  business,  and 
parties  litigant  and  counsel  are  bound  by  them.  Neverthe- 
less, the  power  thus  exercised  in  the  adopting  of  such  rules, 
is  clearly,  in  its  nature,  legislative,  and  not  judicial.  More- 
over, much  that  is  done  by  the  judges  who  preside  over  these 
courts  is  purely  of  a  ministerial  character,  yet  absolutely 
essential  to  the  transaction  of  the  business  of  the  courts. 
So,  much  of  their  procedure  and  many  of  their  powers  are 
of  common  law  origin.  On  this  principle,  courts,  without 
any  legislation  for  that  purpose,  are  understood  to  have  an 
inherent  power  to  cause  to  be  brought  before  them  and  pun- 
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ished  all  persons  who  unlawfully  obstruct  their  process  during 
term  time. 

The  very  act  of  establishing  a  court,  by  implication  confers 
upon  it  such  powers,  not  expressly  given,  as  are  necessary  to 
the  efficient  transaction  of  all  such  business  as  it  is  by  law 
authorized  to  perform. 

The  primary  object  of  every  enlightened  government  is  the 
protection  of  the  persons  and  property  of  its  citizens;  and  of 
all  the  agencies  usually  provided  for  the  accomplishment  of 
this  object,  the  courts  are  confessedly  the  most  efficient. 

The  State,  upon  its  organization,  assumes  the  duty  of  pro- 
viding for  the  peace,  health,  security  and  common  welfare  of 
all  who  owe  it  allegiance,  and  it  especially  undertakes  to  pro- 
vide for  and  protect  those  who  are,  in  fact  or  in  contempla- 
tion of  law,  unable  to  take  care  of  themselves;  and  this  is 
accomplished,  to  a  large  degree,  through  its  courts.  Through 
their  coercive  powers  property  is  protected  from  the  assaults 
of  force,  fraud  and  dishonesty,  and  through  their  administra- 
tion is  made  to  supply  the  wants  and  relieve  the  necessities  of 
the  weak  and  helpless,  and  to  accomplish  these  ends  is  the 
primary  object  in  establishing  them.  Courts  of  chancery  deal 
with  property  rights  almost  exclusively. 

Indeed,  it  has  been  said  by  high  authority,  that  they  are 
powerless  to  act  in  any  case  where  the  rights  of  property  are 
not  in  some  manner  involved,  though  this  is  denied  by  others. 
However  this  may  be,  it  is  undeniable  that  the  business  of 
courts  of  equity  is  almost,  if  not  entirely,  confined  to  adjust- 
ing difficulties  and  controversies  with  respect  to  property,  and 
to  administering  it  for  the  benefit  of  those  who  are  not  per- 
mitted by  the  law,  or  have  not  mind  sufficient,  to  act  for 
themselves. 

In  short,  courts  of  equity  have  to  deal  with,  declare  and 
enforce  property  rights.  They  have  no  power  to  create  them. 
Their  business  is  simply  to  declare  and  enforce  them  as  they 
find  them,  through  the  modes  of  procedure  which  the  law  has 
provided.    Every  right  to  be  thus  declared  and  enforced  by  a 
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court  of  equity  springs  from  the  law  by  reason  of  the  existence 
of  some  fact  or  facts,  or  combination  of  facts.  Therefore,  in 
every  suit  of  the  kind,  it  is  the  duty  of  the  court,  where  it  is 
denied,  to  ascertain,  in  the  first  place,  whether  the  fact  or  com- 
bination of  facts  upon  which  the  right  depends,  exists;  and  in 
the  second  place,  to  determine  whether  the  law,  as  applicable 
to  the  facts  found,  gives  the  right  claimed;  and  the  perform- 
ance of  these  duties,  on  the  part  of  the  court,  is  the  exercise 
of  judicial  power. 

Now,  inasmuch  as  the  primary  object  of  all  property  rights 
is  to  provide  the  owner  with  means  to  relieve  his  wants  and 
necessities,  and  to  administer  to  his  comfort,  convenience  and 
well-being,  the  law  wisely  gives  to  every  adult  person,  not 
laboring  under  disabilities,  the  unlimited  right  to  dispose  of 
whatever  belongs  to  him  in  such  manner  and  for  such  pur- 
poses as  he  may  deem  most  conducive  to  the  object  in  ques- 
tion, and  there  is  no  difference,  in  this  respect,  between 
personal  and  real  estate.  And,  inasmuch  as  infants  are  pre- 
sumed by  law  to  be  incapable  of  contracting,  and  therefore 
are  not  permitted  to  sell  or  otherwise  dispose  of  their  estates, 
except  to  a  limited  extent,  courts  of  equity  have,  from  time 
immemorial,  upon  proper  application,  assumed  jurisdiction 
oyer  their  persons,  their  personal  estate,  and  the  rents  and 
profits  of  their  lands,  and  applied  the  same  to  their  support 
and  education,  and  this  without  any  special  statute  authoriz- 
ing them  to  do  so.  And  in  the  same  manner  the  Lord 
Chancellor  in  England,  as  we  have  already  seen,  by  virtue 
of  a  special  commission  from  the  Crown,  applied  the  personal 
estate  and  the  profits  of  the  real  estate  of  lunatics  and  idiots 
to  their  support  and  maintenance.  Upon  what  principle  may 
it  be  said,  then,  that  a  court  of  equity  has  an  inherent  right 
to  order  a  sale  of  the  personal  estate  of  an  infant  for  his  sup- 
port, and  yet  have  no  such  inherent  power  to  dispose  of  his 
lands  for  the  same  purpose?  It  is  not  a  sufficient  answer  to 
say,  because  one  is  personal  property  and  the  other  is  real 
property.     The  right  to  own  property  at  all,  as  we  have  just 
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seen,  implies  the  right  to  have  it  applied  to  one's  support, 
and  there  is  no  difference  in  this  respect  between  land  and 
personal  estate,  or  whether  the  owner  is  an  infant  or  an  idiot, 
or  an  adult  free  from  disabilities. 

Inasmuch  as  the  jurisdiction  of  courts  of  equity,  in  dispos- 
ing of  the  personal  estate  of  infants  for  their  support,  does 
not  depend  upon  any  statutory  provisions,  but  upon  general 
principles,  it  is  important  to  ascertain  as  definitely  as  we  can 
the  true  reasons  upon  which  the  jurisdiction  rests,  and  also  to 
discover,  if  possible,  the  grounds  upon  which  they  have 
hitherto  declined  to  assume  jurisdiction,  when  the  application 
has  been  to  sell  realty  for  the  same  purpose. 

So  far  as  this  country  is  concerned,  the  mere  difference 
between  the  two  kinds  of  property  can  not  reasonably  be 
regarded  as  an  element  in  the  question.  It  is  believed  the 
true  and  only  rational  grounds  upon  which  the  jurisdiction 
rests,  are:  1.  The  duty  of  the  State  to  protect  and  provide 
for  such  of  its  citizens  as  are  incapable  of  taking  care  of  them- 
selves. 2.  The  right  of  every  owner  of  property  to  have  it 
applied  to  his  support.  3.  The  absolute  necessity  for  such 
relief.  4.  Such  applications  involve  the  exercise  of  judicial 
power.  5.  The  duty  which  the  State  owes  to  those  laboring 
under  disabilities  can  be  more  appropriately  and  efficiently 
performed  through  courts  of  equity  than  in  any  other  way. 

Since  all  of  these  reasons  apply  with  equal  force  to  appli- 
cations for  the  sale  of  real  property,  the  natural  inquiry 
arises,  why  is  it  held  the  jurisdiction  does  not  extend  to  real 
property?     Doubtless,  for  two  reasons: 

1.  The  jurisdiction  originated  in  England,  at  a  time  when 
it  was  contrary  to  the  settled  policy  of  that  country  to  inter- 
rupt the  course  of  descents  to  real  property.  The  law  of 
primogeniture  was  then  in  full  vigor,  and  was  regarded  with 
great  favor  by  the  courts,  and  of  course  every  severance  of 
an  estate  necessarily  interrupted  the  course  of  descent,  and 
was  justly  regarded  as  antagonistic  to  the  much  cherished 
rio-ht   of  primogeniture.     It  was   the   pride   of  the   English 
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people  to  keep  their  large  and  valuable  landed  estates  intact, 
so  that  they  might  descend  from  generation  to  generation  in 
the  same  family.  Moreover,  the  lands  there  were  almost 
universally  productive,  so  that  the  income,  as  a  general  rule, 
was  all  that  was  necessary  for  the  support  of  those  laboring 
under  disabilities,  hence  there  was  no  necessity  for  the  sale 
of  the  realty.  The  policy  of  this  country  is  the  very  reverse 
of  that  which  gave  rise  to  the  rule  in  England.  With  us  it 
has  been  the  settled  policy  to  keep  our  lands  unfettered  by 
entailments,  and  to  encourage,  as  far  as  possible,  their  free  and 
untrammeled  transfer  from  one  to  another. 

2.  The  recognition,  in  this  country,  of  the  rule  which  per- 
mits courts  of  chancery  to  order  a  sale  of  the  personal  estate, 
but  not  of  the  realty,  of  persons  laboring  under  disabilities, 
is  attributable  solely  to  the  great  veneration  in  which  previous 
decisions  are  held  by  the  courts.  As  a  general  rule,  a  court 
follows  the  old  beaten  track  of  precedents,  without  ever  stop- 
ping to  inquire  into  the  reasons  upon  which  they  rest,  until 
it  discovers  that  to  follow  it  in  some  particular  case  will  re- 
sult in  great  hardship  or  manifest  injustice,  when,  for  the 
first  time,  it  feels  itself  bound  to  reconsider  the  reasons  upon 
which  the  precedents  it  has  hitherto  followed  rest,  and  upon 
such  reconsideration  it  may  find  that  the  grounds  upon  which 
the  original  case  was  decided  are  not  sound,  and  that  all  the 
subsequent  cases  have  simply  followed  it  without  examining 
the  reasons  upon  which  it  rests,  or  it  may  turn  out  that  the 
reasons  upon  which  the  original  case  was  decided  have  ceased 
to  exist.  In  either  of  the  cases  supposed,  where  the  case  has 
not  become  a  rule  of  property,  the  court  should  disregard  the 
precedents,  and  announce  such  a  rule  as  is  consonant  with 
reason  and  justice. 

The  value  of  every  case  as  a  precedent,  which  is  not 
founded  upon  some  statutory  provision  and  has  not  become 
a  rule  of  property,  depends  entirely  upon  the  reasons  which 
support  it.  If  it  is  founded  upon  a  misapprehension  of  facts, 
or  is  supported   by  false   logic,  or  the  reasons  upon  which  it 
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rests  have  ceased  to  exist,  and  the  case  has  not  become  a  rule 
of  property,  it  should  be  disapproved,  and  no  longer  be 
recognized  as  authoritative. 

On  the  other  hand,  where  a  question  has  once  been  solemnly 
decided  by  a  respectable  court  of  last  resort,  the  decision  of 
such  court  should,  unless  some  of  the  reasons  we  have  men- 
tioned, or  others  equally  good,  affirmatively  appear  to  the 
contrary,  be  accepted  as  the  best  evidence  as  to  what  the  law 
is  on  that  question,  and  courts  should  give  it  effect  accord- 
ingly, or,  in  other  words,  should  adhere  to  the  principle  of 
stare  decisis. 

The  general  rule  unquestionably  is,  all  cases  falling  within 
the  same  principle,  however  much  they  may  differ  in  their 
facts  as  to  unimportant  matters,  should  be  decided  in  the  same 
way.  In  our  judgment,  in  this  country,  where  it  is  the  set- 
tled policy,  as  we  have  seen,  to  encourage  the  free  transfer  of 
real  property  to  the  same  extent  as  that  of  personal  estate, 
there  is  no  more  reason  for  holding  that  a  court  of  equity  has 
an  inherent  power  to  order  the  sale  of  the  one  and  not  the 
other,  than  there  would  be  to  attempt  to  found  a  distinction 
with  respect  to  the  power  of  the  court  to  order  a  sale  on  the 
difference  between  a  flock  of  sheep  and  a  herd  of  cattle. 

If  courts  of  equity  have  the  power,  without  legislation,  to 
order  the  sale  of  the  one,  they  have  power  to  order  the  sale 
of  the  other,  and  since  there  is  no  question  as  to  their  power, 
with  respect  to  the  sale  of  the  personal  estate  of  an  infant,  we 
hold,  for  the  reasons  already  stated,  they  may,  in  like  manner, 
direct  the  sale  of  the  real  estate  of  an  infant,  lunatic,  or  idiot, 
whenever  necessary  for  his  support.  All  the  reasons  which 
we  have  mentioned  as  the  grounds  of  the  jurisdiction  of  a 
court  of  equity  to  order  a  sale  of  the  personal  estate  of  an 
infant,  apply  with  more  force,  if  possible,  to  the  case  of  a 
lunatic  or  idiot. 

An  inquiry,  for  the  purpose  of  determining  whether  there 
is  a  necessity  for  converting  the  real  estate  of  a  lunatic  into 
money   for   his   support   in   a   particular  case,  is  clearly   the 
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exercise  of  judicial  power,  and,  since  the  primary  object  of  all 
property  rights  is  to  provide  the  owner  with  means  to  relieve 
his  wants  and  necessities,  and,  since  every  such  owner  there- 
fore has  the  right  to  have  his  property  applied  for  these  pur- 
poses, and  inasmuch  as  lunatics  are  unable  to  do  this  for 
themselves,  and  it  is  the  peculiar  province  of  courts  of  equity 
to  enforce  existing  rights,  when  the  the  law  affords  no  ade- 
quate remedy,  as  it  certainly  does  not  in  cases  of  this  character, 
it  is  not  perceived,  on  principle,  why  courts  of  equity  may 
not  well  assume  jurisdiction  in  such  cases;  and  it  is  hardly  a 
sufficient  answer  to  say  the  precedents  are  the  other  way,  if 
well  established  principles  sanction  the  jurisdiction. 

It  is  conceded  that  if  there  was  not  an  existing  right  in  the 
lunatic  to  have  his  property  applied  for  his  support,  then  a 
court  of  equity  would  have  no  power  or  authority  to  inter- 
pose, for  to  do  so  would  be  an  invasion  of  the  rights  of  the 
legislature,  or,  in  other  words,  it  would  be  simply  judicial 
legislation. 

At  the  time  of  the  application  for  an  order  for  the  sale  of 
the  land  in  controversy,  there  was  no  Lord  Chancellor  com- 
missioned by  the  State  with  the  power  to  provide  for  the 
wants  and  necessities  of  all  lunatics  and  idiots  within  the 
State,  nor  was  there  any  other  tribunal,  save  a  court  of  equity, 
authorized  to  act  in  the  premises. 

Moreover,  it  must  be  borne  in  mind,  that  when  this  diver- 
sity in  the  jurisdiction  exercised  over  infants  and  persons  of 
unsound  mind  first  obtained,  courts  of  chancery  were  then  in 
their  infancy,  and  the  principles  upon  which  they  acted  were 
not  so  well  denned  and  understood  as  they  are  now.  At  that 
time,  their  jurisdiction  was  confined  in  very  narrow  limits 
and  was  extended  to  comparatively  but  few  subjects,  and  to 
hold  that  all  matters  over  which  they  did  not  then  assume 
jurisdiction  is  a  sufficient  reason  for  withholding  equitable 
relief  at  the  present  time  would  be  to  deprive  courts  of  equity 
of  the  greater  portion  of  their  jurisdiction.  This  we  are  not 
prepared  to  do.     All  who  are  conversant  with  the  history  of 
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equity  jurisprudence  know  that  as  a  distinct  system,  it  has 
been  of  constant  growth  and  development  from  its  inception 
to  the  present  time,  covering  a  period  of  hundreds  of  years. 
The  jurisdiction  of  a  court  of  equity  does  not  depend  upon 
the  mere  accident  whether  the  court  has,  in  some  previous 
case  or  at  some  distant  period  of  time,  granted  relief  under 
similar  circumstances,  but  rather  upon  the  necessities  of  man- 
kind, and  the  great  principles  of  natural  justice,  which  are 
recognized  by  the  courts  as  a  part  of  the  law  of  the  land,  and 
which  are  applicable  alike  to  all  conditions  of  society,  all  ages, 
and  all  people.  Precedents  are  useful  as  evidences  of  what  the 
law  is,  and  serve  as  guides  in  the  application  of  those  prin- 
ciples. Where  it  is  clear  the  circumstances  of  the  case  in 
hand  require  an  application  of  those  principles,  the  fact  that 
no  precedent  can  be  found  in  which  relief  has  been  granted 
under  a  similar  state  of  facts  is  no  reason  for  refusing  it. 
Curtiss  x.Brown,  29  111.  201;    Voris  v.  Sloan,  68  id.  588. 

It  is  not  true,  however,  in  point  of  fact,  that  courts  of 
equity  have  never  exercised  jurisdiction  over  the  persons  and 
estates  of  lunatics  and  idiots.  Ex  parte  Salisbury,  3  J.  C.  R. 
347. 

It  is  further  claimed  by  appellant,  that  the  proceeding  by 
the  conservator  to  sell  the  land  was  adversary  to  his  ward, 
and  therefore  the  ward  should  have  been  made  a  party,  and 
that  not  having  been  done,  the  court  was  without  jurisdiction 
to  render  any  decree  in  the  case.  We  do  not  regard  the  pro- 
ceeding as  adverse  to  the  ward,  but,  on  the  contrary,  for  her 
benefit. 

The  petition  prayed  for  a  sale  of  the  premises  for  the  pay- 
ment of  existing  indebtedness  on  account  of  her  support  and 
for  her  future  maintenance,  and,  so  far  as  its  object  was  to 
provide  means  for  her  future  support,  it  was  clearly  for  her 
benefit,  and  it  was  not,  therefore,  necessary  to  make  her  a 
party. 

The  allegations  in  the  petition  were  sufficient  to  give  the 
court  jurisdiction,  and  the  decree  must,  therefore,  be  regarded 


1881.]  Nevius  v.  Gourley  et  al.  365 

Syllabus. 

as  binding  in  all  collateral  proceedings,  and  its  effect  in  this 
respect  can  not  be  changed,  even  admitting  the  proceeds  of 
the  sale  were  applied  to  an  improper  purpose,  which  we  do 
not  wish  to  be  understood  as  at  all  intimating  was  done. 
This  substantially  disposes  of  the  main  objections  against  the 
validity  of  the  decree,  and  sale  by  the  conservator,  and  the 
conclusion  reached,  of  course,  renders  it  unnecessary  to  con- 
sider other  questions  which  have  been  argued  by  counsel. 

For  the  reasons  stated,  we  are  of  opinion  the  decree  of  the 

circuit   court  should    be   affirmed,   and   it    is,   therefore,    so 

ordered. 

Decree  affirmed. 


Mary  A.  Nevius 

v. 

Thomas  R.  Gourley  et  al. 

Filed  at  Ottawa  February  3,  1881. 

1.  Will — devise  on  condition  precedent — condition  must  be  performed.  Where 
a  father  devised  a  tract  of  land  to  his  son  upon  condition  that  he  should  pny 
certain  legacies  named,  to  his  daughters,  within  one  year  after  the  testator's 
death,  and  also  pay  all  notes,  etc.,  for  which  the  testator  was  bound  as  his 
surety,  and  settle  the  estate  without  any  charge  to  the  same,  it  was  held,  that 
the  conditions  upon  which  the  devise  was  made  were  conditions  precedent, 
and  that  if  either  of  them  had  not  been  performed  within  the  time  limited, 
the  devise  to  the  son  never  took  effect. 

2.  New  trial — on  the  evidence.  Where  the  trial  court  has  twice  found 
the  disputed  facts  the  same  way,  this  court  will  not  reverse  the  decree  on  the 
sole  ground  that  the  finding  of  the  trial  court  is  erroneous,  unless  this  court 
is  able  to  say  it  was  clearly  so. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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Brief  for  the  Appellant, 


Messrs.  Bassett  &  Wharton,  for  the  appellant: 

Henry  W.  Nevius  has  never  taken  out  letters  testa- 
mentary, has  never  given  bond,  filed  an  inventory,  or 
given  notice  of  adjustment,  or  done  anything  to  settle  the 
estate,  except  prove  the  will  and  take  possession  of  the  per- 
sonal property,  a  part  of  which  he  still  retains.  The  estate 
is  not  settled.  The  first  question  is,  had  Henry  W.  Nevius 
a  vested  title  in  the  tract  of  land  ?  We  think,  under  the  will, 
he  had  no  title.  The  devise  was  contingent.  Beatty  v.  Mont- 
gomery, 21N.J.  Eq.  Eep.  325  ;   Clayton  v.  Somers,  27  id.  230. 

And  the  title  would  not  vest  until  the  contingency  hap- 
pened. Candles  v.  Dinkle,  4  Watts  (Pa.  Eep.),  143;  Collier 
v.  Stougliton,  20  Ala.  263;  Huckabee  v.  Swoop,  20  id.  491; 
Burns  v.  Clark,  37  Barb.  (N.  Y.)  496;  Tilden  v.  Tilden,  13 
Gray  (Mass.),  103;  American  Col.  Society  v.  Trustees,  2  Allen, 
302. 

And  where  the  title  vested  but  the  will  enjoined  some 
restrictions,  or  act  to  be  done  by  the  devisee  as  a  condition 
of  enjoyment,  a  failure  by  the  legatee  to  perform  the  condi- 
tions would  cause  a  forfeiture  of  the  legacy.  Clapp  v.  Stougli- 
ton, 10  Pick.  463;  Hoyden  v.  Stougliton,  5  id.  528;  Rogers  v. 
Law,  1  Black  (U.  S.),  253;  Shackelford  v.  Hall,  19  111.  211. 

Where  the  special  is  forfeited,  or  fails  on  account  of  the 
non-performance  of  a  condition  of  the  will  by  the  legatee, 
the  legacy  passes  to  the  residuary  legatee,  and  not  to  the  heirs. 
Hay  den  v.  Stougliton,  5  Pick.  528;  Brigliam  v.  Shattuck,  10 
Pick.  306;  Clapp  v.  Stougliton,  10  Pick.  463;  Booth  v.  Mont- 
gomery, 21  N.  J.  Eq.  324;  Hereat  v.  Redd,  50  Ga.  151; 
Bradford  v.  Bradford,  19  Ohio,  546;  2  Eedf.  on  Wills,  454, 
504. 

Where  a  portion  of  the  mortgage  debt  is  due,  and  the 
mortgage  is  foreclosed  as  to  the  portion  due,  it  is  not  proper 
to  decree  that  the  sale  to  be  made  under  the  decree  of  fore- 
closure shall  be  subject  to  that  portion  of  the  mortgage  debt 
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still  to  become  due.     Hards  v.  Burton,  79  111.  510;  Smith  v. 
Smith,  32  id.  198;    Weinerv.  Helntz,  17  id.  259. 

The  defendants  to  the  bill  of  complaint,  other  than  Henry 
Nevius,  claimed  title  under  the  will,  and  not  under  Henry 
Nevius.  Their  right  arose  by  title  distinct  and  separate  from 
that  of  complainant,  and  there  is  no  jurisdiction  in  equity  to 
try  title  to  real  estate.  As  to  all  of  the  defendants,  the  bill 
should  have  been  dismissed,  as  they  were  not  proper  parties 
to  the  foreclosure.  Burton  v.  Gleason,  56  111.  25;  Comstoch 
v.  Herineberry,  66  id.  212;  Kennedy  v.  Kennedy,  66  id.  190; 
Shubber  v.  Belsey,  79  id.  307.  • 

Messrs.  Pepper  &  Wilson,  for  the  appellees,  commented 
at  some  length  upon  the  evidence  to  show  the  conditions  of 
the  will  have  been  performed. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  Mercer  county  cir- 
cuit court  on  the  12th  day  of  November,  1878,  by  appellees 
against  appellant  and  others,  to  foreclose  a  mortgage  executed 
by  Henry  W.  Nevius  to  appellees  on  the  9th  day  of  August, 
A.  D.  1877,  to  secure  two  promissory  notes  given  by  him  to 
them  at  the  same  time,  for  the  sum  of  $1000  each,  payable, 
respectively,  on  or  before  the  1st  of  January,  1885  and  1886, 
with  interest  thereon,  payable  annually,  at  the  rate  often  per 
cent  per  annum. 

The  tract  of  land  upon  which  this  mortgage  was  executed, 
was  devised,  upon  certain  conditions,  to  Henry  W.  Nevius, 
by  his  father,  William  I.  Nevius,  who  died  testate  on  the 
10th  day  of  June,  1877,  leaving  the  appellant,  his  widow, 
and  a  number  of  children  and  grand-children.  By  his  will 
he  made,  among  others,  the  following  specific  bequests  to  his 
daughters,  namely:  to  Rebecca  E.  McCreight  $200;  to  Ad- 
riania  J.  Parks  $300;  and  to  Cornelia  L.  Johnson  $150.  The 
devise  to  Henry,  their  brother,  of  the  mortgaged  premises, 
was  conditioned   that   he   should,  within  one  year   from  the 
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decease  of  the  testator,  pay  to  his  sisters,  out  of  his  own  pri- 
vate funds,  the  three  specific  legacies  above  specified,  and 
should  pay,  or  cause  to  be  paid,  all  notes,  bonds  and  obliga- 
tions for  which  the  testator  was  bound  as  his  surety;  and 
should  also  settle  his  estate  "  without  any  other  charge  to  said 
estate."  By  another  provision  of  the  will  appellant  was  made 
residuary  legatee  for  life. 

Henry  W.  Nevius  was  nominated  executor  of  the  will,  and 
upon  the  decease  of  his  father  he  made  probate  of  the  same, 
and  qualified  as  such  executor. 

Default  having  been  made  in  the  payment  of  the  interest 
on  the  above  mentioned  notes,  the  present  suit  was  instituted 
for  the  purpose  of  foreclosing  the  mortgage  as  to  such  inter- 
est, and  a  decree  was  rendered  in  the  court  below  to  that 
effect,  from  which  decree  Mary  A.  Nevius  alone  has  appealed 
to  this  court. 

The  defendants,  other  than  Henry  W,  Nevius,  resisted  the 
foreclosure  proceedings,  on  the  alleged  ground  that  the  con- 
ditions upon  which  the  mortgaged  premises  were  devised 
to  Henry  had  not  been  performed,  and  that  by  reason  thereof 
no  title  to  them  had  ever  vested  in  him, — in  other  words,  it 
is  claimed  that  Henry  did  not,  within  twelve  months  from 
the  decease  of  the  testator  (the  time  limited  by  the  will),  pay 
to  the  legatees  the  above  mentioned  specific  legacies,  particu- 
larly that  of  Adriania  J.  Parks;  and,  moreover,  that  he  has 
not  settled  the  estate  as  by  the  provisions  of  the  will  he  was 
bound  to  do  before  the  title  to  the  mortgaged  premises  could 
vest  in  him. 

There  is  no  controverted  question  of  law  presented  by  the 
record  before  us.  It  is  conceded,  on  the  one  hand,  that  the 
conditions  upon  which  the  devise  of  the  mortgaged  premises 
were  made  to  Henry  are  conditions  precedent,  and  that  if 
they,  or  either  of  them,  have  not  been  performed,  the  devise 
of  them  to  him  never  took  effect,  and  the  same  is  now  inop- 
erative and  void.  On  the  other  hand,  it  is  conceded  that  if 
the  conditions  upon   which  the  devise  was  made  have  been 
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performed  within  the  time  required  by  the  will,  the  devise 
took  effect,  and  is  now  operative  and  binding  on  all  parties 
concerned,  and  that  the  decree  of  the  court  below  was  prop- 
erly rendered.  And  it  is  also  further  conceded,  that  any 
adjustment  of  the  legacies  satisfactory  to  the  legatees,  or  any 
waiver  of  the  conditions  of  the  will  on  their  part,  answers  the 
requirements  of  that  instrument. 

It  will  be  thus  perceived  that  the  present  controversy  is 
exclusively  about  facts.  The  case  has  been  twice  heard  in  the 
court  below,  resulting  each  time  in  a  decree  for  appellees,  and 
it  is  now  before  this  court  for  the  second  time,  upon,  in  many 
respects,  the  same  state  of  facts  as  when  here  before.  See 
Nevius  et  al.  v.  Gourley  et  al.  95  111.  208. 

Upon  the  previous  consideration  of  the  case  by  this  court, 
we  were  of  opinion  that  the  evidence  did  not  satisfactorily 
show  a  payment  by  the  mortgagor  of  the  legacy  of  $300  out 
of  his  own  private  funds  within  the  time  limited  by  the  will, 
and  for  this  reason,  mainly,  the  decree  of  the  court  below  was 
reversed  and  the  cause  remanded.  Upon  this  question  appel- 
lees evidently  strengthened  their  case  at  the  last  hearing  in 
the  court  below.  Two  witnesses,  Alice  Hudson  and  Walter 
Hudson,  were  added  to  the  list  of  their  witnesses  at  the  pre- 
vious trial,  besides  some  new  facts  were  elicited  not  then  called 
out. 

Alice  testifies,  in  substance,  that  she  lived  three  months  at 
the  house  of  James  Parks,  during  the  spring  and  summer  of 
1878,  commencing  sometime  in  April,  and  that  while  there 
she  remembers  that  H.  W.  Nevius  came  there  to  get  Mrs. 
Parks  to  sign  a  receipt;  that  he  told  her  to  be  in  a  hurry,  as 
he  wanted  to  go  to  Mrs.  McCreight's,  to  get  her  to  sign  a 
receipt  too;  that  Mrs.  Parks  washed  her  hands  and  went  into 
the  room,  and  that  she  and  Henry  there  had  a  conversation 
with  respect  to  what  she  had  received  from  her  father's  estate; 
that  they  were  settling;  that  Henry  owed  her  for  her  share  of 
the  place  ;  that  it  was  admitted  he  had  given  her  a  horse,  and, 
as  the  witness  believed,  $127  in  money;  that  she  did  not 
24—97  III. 
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understand  the  amount  of  the  receipt;  that  she  (Mrs.  Parks) 
had  often  told  witness  she  had  received  her  share  of  her 
father's  estate,  etc. 

Walter  Hudson  also  testifies  to  like  admissions. 

We  do  not  propose  to  enter  into  any  discussion  or  analysis 
of  the  evidence,  with  a  view  of  showing  that  the  conclusion 
reached  upon  the  former  hearing  of  this  case  is  not  inconsist- 
ent with  the  disposition  we  now  make  of  it,  or  that  the  present 
conclusion  is  fully  warranted  by  the  evidence  as  now  pre- 
sented. The  possible  good  that  might  result  from  doing  so, 
would  hardly  compensate  for  the  time  and  labor  it  would  in- 
volve. Suffice  it  to  say,  then,  that  in  consideration  of  the 
additional  testimony  to  which  we  have  just  adverted,  and  in 
view  of  the  fact  the  court  below,  whose  opportunities  for  accu- 
rately weighing  the  testimony  and  judging  of  the  credibility 
of  witnesses  were  superior  to  ours,  have  twice  found  the  issues 
of  fact  in  favor  of  the  appellees,  we  do  not  feel  at  liberty  to 
again  reverse  the  decree  on  the  sole  ground  that  the  finding 
of  that  court  upon  the  facts  was  erroneous,  unless  we  were 
able  to  say  it  was  clearly  so,  which  we  can  not  do,  in  view  of 
the  conflicting  character  of  the  testimony. 

The  decree  of  the  circuit  court  is,  therefore,  affirmed. 

Decree  affirmed. 


Harvey  Green 

v. 

The  City  of  Chicago. 

Filed  at   Ottawa  February  3,  1881. 

1.  Right  of  way — rule  for  estimating  compensation.  Where  land  is  taken 
for  a  public  improvement,  the  compensation  which  both  the  statute  and  con- 
stitution require  to  be  made  to  the  owner,  is  the  value  of  the  land  taken,  with- 
out regard  to  any  supposed  benefits  or  damages  that  may  result  to  adjacent 
property  by  reason  of  the  proposed  improvement,  and  the  compensation  in  no 
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case  should  be  less  than  the  land  will  sell  for  in  a  fair  and  open  market,  where 
it  has  a  marketable  value. 

2.  Same — rule  upon  a  partial  taking.  In  every  case  of  a  partial  taking,  the 
proper  inquiry  is  as  to  the  true  value  of  the  part  taken,  without  regard  to 
whether  the  remaining  part  is  benefited  or  damaged.  If  the  part  taken  is  of 
such  size  and  shape  as  to  be  available  for  purposes  of  business  or  habitation, 
and,  by  reason  thereof,  has  a  marketable  value,  that  must  control.  On  the 
other  hand,  if  it  is  of  such  size  and  shape  as  not  to  be  available  for  either 
of  these  purposes,  then  its  relative  value  as  a  part  of  the  entire  lot,  and 
other  considerations,  must  be  looked  to  in  determining  its  actual  value. 

3.  Same — damages  as  to  part  not  taken.  Where  the  owner  interposes  a 
claim  for  compensation  on  account  of  damages  to  the  part  not  taken,  its  value 
after  such  taking,  as  compared  with  the  value  of  the  entire  lot  before  the 
taking,  is  not  only  an  important,  but  a  necessary  factor  in  determining  what, 
if  any,  compensation  he  is  entitled  to  receive. 

4.  Same — evidence  upon  which  the  jury  may  act.  The  amount  of  compensa- 
tion for  land  taken  for  a  public  improvement  is  a  question  of  fact,  to  be  found 
by  the  jury,  from  an  actual  survey  of  the  premises,  when  that  is  practicable, 
their  own  knowledge  of  values,  and  the  opinions  of  witnesses  who  are  familiar 
with  the  subject  of  inquiry  and  whose  business  in  life  has  afforded  them 
opportunities  of  acquiring  information  and  of  judging  accurately  upon  the 
question. 

5.  Same — jury  not  bound  by  opinion  of  witnesses  as  to  value.  While  it  is 
propei-,  on  the  examination  of  witnesses  as  to  the  value  of  property  sought  to 
be  condemned  for  public  use,  to  call  out  the  various  theories  and  processes 
upon  which  their  conclusions  are  based,  to  ascertain  their  correctness,  yet 
the  jury,  after  all,  must  determine  the  question  of  value  according  to  their 
own  judgment  of  what  seems  to  be  just  and  proper  from  all  the  evidence 
before  them. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  Decker  &  French,  for  the  appellant. 

Mr.  Francis  Adams,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
of  the  First   District  affirming  a  judgment  of  the   Superior 
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Court  of  Cook  County,  rendered  upon  the  verdict  of  a  jury 
in  a  condemnation  proceeding,  fixing  the  amount  of  compen- 
sation to  be  paid  by  the  city  of  Chicago  to  Harvey  Green  for 
parts  of  certain  lots  proposed  to  be  taken  by  the  city  in  the 
widening  of  State  street  between  Twelfth  street  and  Egan 
avenue.  Green  was  the  owner  often  lots,  all  fronting  on  the 
east  side  of  State  street,  and  of  the  depth  of  one  hundred  and 
twenty  feet  each.  This  street  was  sixty-six  feet  wide,  but  by 
the  proceeding  in  question  it  was  proposed  to  take  thirty-four 
feet  off  the  west  end  of  these  lots  of  appellant  for  the  purpose 
of  extending  its  width  to  one  hundred  feet.  The  jury  allowed 
appellant,  as  compensation  for  the  west  thirty-four  feet  of 
lots  from  one  to  five  inclusive,  $1650,  and  for  the  west  thirty- 
four  feet  of  the  remaining  lots  $1750,  and  nothing  on  account 
of  damages  to  the  remaining  parts  of  the  lots  by  reason  of 
the  proposed  improvement. 

No  exceptions  are  taken  to  the  regularity  of  the  proceed- 
ings. Appellant  is  simply  dissatisfied  with  the  amount  of 
compensation  awarded  him  by  the  jury,  and  complains  of  the 
instructions,  and  the  rulings  of  the  Superior  Court  in  the 
admission  and  rejection  of  testimony. 

Where  land  is  taken  for  a  public  improvement,  as  in  this 
case,  the  compensation  which  both  the  statute  and  the  consti- 
tution require  to  be  made  to  the  owner  is  the  value  of  the  land 
taken,  without  regard  to  any  supposable  benefits  or  damage 
that  may  result  to  adjacent  property  by  reason  of  the  proposed 
improvement  for  which  such  property  is  taken,  and  the  com- 
pensation, in  no  case,  should  be  less  than  the  land  would  sell 
for  in  a  fair  open  market,  where  it  has  a  marketable  value. 
The  value  or  amount  of  compensation  in  every  such  case  is  a 
question  of  fact,  to  be  determined  by  the  jury,  from  an  actual 
survey  of  the  premises,  when  that  is  practicable,  their  own 
knowledge  of  values,  and  the  opinions  of  witnesses  who  pro- 
fess to  be  familiar  with  the  subject  of  inquiry,  and  whose 
business  in  life  has  afforded   them  opportunities  of  acquiring 
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information  and  of  judging  accurately  upon  the  question. 
Village  of  Hyde  Park  v.  Dunham,  85  111.  569. 

While,  on  the  examination  of  such  witnesses,  it  is  proper  to 
call  out  the  various  theories  and  processes  by  which  their  re- 
spective conclusions  are  reached,  whether  they  be  correct  or 
false,  vet  the  jury,  after  all,  must  determine  the  question  of 
value  according  to  their  own  judgment  of  what  seems  to  be 
just  and  proper  from  all  the  evidence  before  them. 

It  is  their  duty  to  consider  these  theories  and  processes  in 
connection  with  the  other  evidence  in  the  case,  but  they  are 
not  bound  by  any  of  them  unless  they  believe  they  lead  to  the 
proper  result  and  are  in  harmony  with  the  weight  of  the 
testimony. 

Inasmuch  as  the  value  of  the  land  taken  is  purely  a  ques- 
tion of  fact,  to  be  determined  by  the  jury  from  the  particular 
circumstances  in  each  case,  it  is  believed  no  general  rule  can 
be  laid  down  applicable  alike  to  all  cases.  All  that  may  be 
safely  or  properly  done,  is  to  lay  down  general  rules  with 
respect  to  specific  classes  of  cases,  subject  to  such  modifications 
as  the  special  circumstances  may  require.  Where,  in  any 
case,  the  different  theories  and  processes  submitted  by  wit- 
nesses for  ascertaining  the  value  of  property  taken  lead  to 
widely  differing  results,  and  the  opinions  of  the  witnesses 
themselves  are  conflicting  and  wholly  irreconcilable,  and  there 
is  sufficient  evidence  upon  which  the  verdict  may  be  sus- 
tained, the  court  ought  not  to  disturb  it,  unless  it  is  manifest, 
from  all  the  circumstances  in  the  case,  the  jury  adopted  a 
false  theory  in  arriving  at  their  conclusion,  in  which  event 
the  verdict  ought  to  be  set  aside. 

Where  the  whole  of  a  lot  is  taken  for  the  purpose  of  widen- 
ing a  street,  or  other  public  improvement,. but  little,  if  any, 
room  is  left  for  diversity  of  opinion  with  respect  to  the  mode 
of  determining  the  amount  of  compensation.  In  all  such 
cases,  where  the  property  taken  has  a  marketable  value,  that 
alone  furnishes  the  true  measure  of  compensation.  It  is  only 
in  cases  of  partial  taking  that  any  serious  difficulty  is  encount- 


374  Green  v.  City  of  Chicago.  [Feb. 

Opinion  of  the  Court. 

ered  in  determining  the  amount  of  damages,  yet  the  measure 
of  compensation  is  precisely  the  same  as  where  the  entire  lot 
is  taken.  In  either  case  the  owner  is  entitled  to  the  actual 
value  of  the  property  taken, — no  more  and  no  less;  and  in 
the  case  of  a  partial  taking,  the  amount  he  is  to  receive  does 
not  at  all  depend  upon  the  value  of  the  remaining  portion 
after  such  taking.  Hence,  in  every  case  of  partial  taking,  the 
proper  inquiry  is  as  to  the  true  value  of  the  part  taken,  with- 
out regard  to  whether  the  remaining  part  is  benefited  or  dam- 
aged. If  the  part  taken  is  of  such  size  and  shape  as  to  be 
available  for  purposes  of  business  or  habitation,  and  by  reason 
thereof  has  a  marketable  value,  that  must  control.  On  the 
other  hand,  if  it  is  of  such  size  or  shape  as  not  to  be  available 
for  either  of  these  purposes,  then  its  relative  value  as 'a  part 
of  the  entire  lot,  and  other  considerations,  must  be  looked  to 
in  determining  its  actual  value.  Of  course,  where  the  owner 
interposes  a  claim  for  compensation  on  account  of  damages  to 
the  part  not  taken,  its  value,  after  such  taking,  as  compared 
with  the  value  of  the  entire  lot  before  the  taking,  is  not  only 
an  important,  but  a  necessary  factor  in  determining  what,  if 
any,  compensation  he  is  entitled  to  receive. 

Upon  a  careful  examination  of  the  instructions  in  this  case, 
we  see  nothing  in  them  in  conflict  with  these  general  prin- 
ciples, which  are  fully  recognized  by  the  previous  decisions 
of  this  court. 

Whether  the  appellant,  under  the  evidence,  was  entitled  to 
more  compensation  than  that  allowed  him  by  the  jury,  is  a 
question,  under  the  law,  we  are  not  permitted  to  review,  hence 
it  would  not  be  proper  to  discuss  it,  even  if  we  believed  the 
conclusion  reached  by  the  other  courts  was  erroneous. 

The  amount  of  damages  which  appellant  was  entitled  to 
recover  was  purely  a  question  of  fact  for  the  jury.  The  same 
question,  on  appeal,  was  presented  to  the  Appellate  Court  for 
review,  and  that  court,  by  its  affirmance  of  the  judgment  of 
the  court  below,  has,  in  effect,  decided  it  in  the  same  way  the 
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jury  did,  and  this  must  be  accepted  as  a  final  determination 
of  the  question. 

Perceiving   no   error   in   the   record,  the  judgment  of  the 
Appellate  Court  is,  therefore,  affirmed. 

Judgment  affirmed. 


William  H.  Powell  et  al. 

v. 

The  Board  of  Education,  etc. 

Filed  at  ML  Vernon  February  3,  1881. 

School  law — modem  languages  may  properly  be  taught  in  schools.  Under 
that  section  of  the  School  law,  specifying  the  branches  of  studies  to  be  taught 
in  the  common  or  free  schools,  the  words,  "  and  in  such  other  branches,  in- 
cluding vocal  music  and  drawing,  as  the  directors,  or  voters  of  the  district, 
at  the  annual  election  of  directors,  may  prescribe,"  the  German  or  any  modern 
language  may  be  taught.  While  the  medium  of  communication  must  be  the 
English  language,  the  teaching  of  the  modern  languages  is  not  prohibited. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  St. 
Clair  county. 

Messrs.  Wilderman  &  Hamill,  and  Mr.  E.  A.  Halbert, 
and  Mr.  J.  M.  Dill,  for  the  appellants. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

We  have  given  this  case  that  full  and  careful  consideration 
its  importance  demands,  and  find  that  our  views  on  the  questions 
raised  may  be  stated  without  any  very  elaborate  discussion. 
The  bill  was  brought  by  a  number  of  tax  payers,  against  the 
board  of  education  of  the  school  district  in  which  they  reside 
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and  in  which  their  property  is  situated,  to  enjoin  what  they 
allege  is  a  misappropriation  of  the  school  funds  of  the  district. 

The  principal  allegations  of  the  bill  upon  which  is  based 
the  right  of  relief,  are: 

First. — That  complainants  are  advised,  as  a  matter  of  law, 
the  board  of  education  has  no  power  to  prescribe  any  studies, 
in  common  schools  established  in  such  district,  other  than 
the  branches  of  education  prescribed  in  the  qualifications  for 
teachers,  viz:  orthography,  reading  in  English,  penmanship, 
arithmetic,  English  grammar,  modern  geography,  the  ele- 
ments of  the  natural  sciences,  history  of  the  United  States, 
physiology  and  the  laws  of  health,  and  such  other  branches 
of  an  English  education,  including  vocal  music  and  draw- 
ing, as  the  board  of  education,  or  the  voters  of  the  district  at 
the  annual  election  of  directors,  may  prescribe.     And — 

Second. — That  the  board  of  education,  without  power  or 
authority  of  law,  as  complainants  are  advised,  are  using  the 
common  schools  of  the  district  for  instruction  in  the  branches 
of  a  German  education,  and  have  employed  teachers  to  teach, 
and  who  are  teaching,  in  such  schools  German  orthography, 
German  reading,  German  penmanship  and  German  grammar, 
and  are  misappropriating  and  diverting  the  common  school 
funds  and  the  funds  derived  from  complainants  and  other  tax 
payers  in  the  district  for  the  support  of  common,  schools  in 
such  district,  to  the  teaching  of  such  German  branches. 

It  is  admitted  by  defendants,  that  the  German  language  is 
one  of  the  branches  taught  in  the  schools  of  the  district  under 
their  direction,  but  it  is  denied  it  is  done  without  authority 
of  law,  or  that  it  is  any  misappropriation  of  the  common 
school  funds. 

It  is  also  set  up  in  the  answer,  the  teaching  of  the  German 
language  in  the  schools  of  the  district  does  not  increase  the 
expenses  of  the  district  one  dollar;  that  the  same  number  of 
teachers  now  employed  would  necessarily  be  employed  whether 
the  German  language  is  taught  or  not ;  that  instructions  in  the 
English  branches  are  not  allowed  to  suffer  on  account  of  teach- 
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ing  German  ;  that  at  an  election  for  members  of  the  board  of 
education,  held  in  April,  1878,  the  question  of  teaching  the 
German  language  as  it  is  now  taught  was  made  an  issue  at 
the  polls,  and  such  question  was  decided  by  a  majority  of 
over  two  hundred  votes  in  favor  of  teach i no;  such  lanouao-e 
in  the  schools  of  the  district,  and  that  the  German  language 
has  been  taught  in  the  schools  of  the  district,  without  objec- 
tion, for  more  than  fifteen  years. 

Answers  to  specific  interrogatories  propounded  in  the  bill 
disclose  a  few  facts  it  may  be  well  to  state,  in  order  to  a  clear 
understanding  of  the  case  in  all  its  bearings.  According 
to  reports  of  teachers,  the  number  of  pupils  participating 
in  German  instruction  is  from  80  to  90  per  cent  of  the  pupils 
enrolled  for  the  years  covered  by  this  controversy.  All 
pupils  receive  instructions  in  the  English  branches  taught 
in  the  schools.  Participation  in  the  German  instruction  is 
optional  with  the  parents  of  the  pupils.  All  teachers  giving 
instruction  in  German  teach  English  branches  in  their  re- 
spective classes.  The  time  occupied  in  giving  instruction 
in  German,  in  the  first  or  lowest  grade,  is  thirty  minutes, 
and  in  all  other  classes  it  is  one  hour  per  day.  On  the 
hearing  in  the  circuit  court,  the  bill  was  dismissed,  and  that 
decree  was  affirmed  in  the  Appellate  Court.  As  the  case 
was  submitted  on  bill  and  answer,  the  facts  alleged  in  the 
answer  will  be  taken  as  true. 

But  one  question  arises  on  the  record,  as  the  case  comes 
before  this  court,  and  that  is  whether  the  board  of  educa- 
tion, under  existing  laws,  have  any  rightful  authority  to 
allow  the  teaching  of  the  German  lanouiao-e  as  one  of  the 
branches  to  be  taught  in  the  schools  of  the  district. 

Section  1,  article  8,  of  our  present  constitution  declares : 
"  The  General  Assembly  shall  provide  a  thorough  and  efficient 
system  of  free  schools,  whereby  all  the  children  of  the 
State  may  receive  a  good  common  school  education."  This 
section  of  the  constitution  is  mandatory,  and,  at  the  same 
time,    it    is    a    limitation    upon    the    power  of  the    General 
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Assembly.  So  far  as  it  makes  it  the  duty  of  the  legislature 
to  establish  aa  thorough  and  efficient  system  of  free  schools," 
it  is  mandatory.  But  the  latter  clause  of  the  section  is  a 
limitation  upon  the  power  of  the  legislature  as  to  the  char- 
acter of  education  to  be  afforded  by  the  system  of  free  schools 
to  be  established  and  maintained.  It  is  not  a  grant  of  power, 
as  was  said  in  Richards  v.  Raymond,  92  111.  612,  for  the 
General  Assembly  needed  no  grant  of  power  to  enable  it  to 
enact  any  laws  that  might  be  deemed  necessary  to  advance 
the  welfare  of  the  people  of  the  State.  It  is  apprehended,  if 
it  were  not  for  the  limitations  contained  in  the  section  cited, 
and  also  in  the  third  section  of  the  same  article  of  the  consti- 
tution, the  legislature  might  enact  any  law  deemed  most  ben- 
eficial to  the  people  of  the  State,  on  the  subject  of  schools 
and  general  education.  But  those  sections  fix  limits  in  two 
particulars  beyond  which  the  legislature  may  not  go,  and  of 
course  all  inhibited  legislation  on  the  subject  of  education 
would  be  void. 

Observing  the  constitutional  restriction,  the  General  As- 
sembly can  only  establish  a  "  system  of  free  schools"  that 
will  afford  aa  good  common  school  education."  But  what  is 
"a  common  school  education?"  As  the  constitution  is  silent 
on  the  subject,  it  is  evidently  left  to  the  wisdom  of  the  Gen- 
eral Assembly  to  declare  what  would  constitute  such  an  edu- 
cation. No  doubt  that  body  would  be  bound  to  conform  to 
the  popular  understanding  of  what  constitutes  "a  common 
school  education."  Without  being  able  to  give  any  accurate 
definition  of  a  "  common  school,"  it  is  safe  to  say  the  com- 
mon understanding  is,  it  is  a  school  that  begins  with  the 
rudimental  elements  of  an  education,  whatever  else  it  may 
embrace,  as  contradistinguished  from  academies  or  universities 
devoted  exclusively  to  teaching  advanced  pupils  in  the 
classics,  and  in  all  the  higher  branches  of  study  usually  in- 
cluded in  the  curriculum  of  the  colleges. 

The  act  of  1872,  which  is  the  last  revision  of  the  School 
law,  enacts  that  every  school  established  under  its  provisions 
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"shall  be  for  the  instruction  in  the  branches  of  education 
prescribed  in  the  qualifications  for  teachers,  and  in  such  other 
branches,  including  vocal  music  and  drawing,  as  the  directors, 
or  the  voters  of  the  district,  at  the  annual  election  of  direc- 
tors, may  prescribe."  The  qualifications  of  teachers  of  the 
first  grade,  as  prescribed  by  the  act,  shall  be  to  "teach 
orthography,  reading  in  English,  penmanship,  arithmetic, 
English  grammar,  modern  geography,  the  elements  of  the 
natural  sciences,  the  history  of  the  United  States,  physiology 
and  the  laws  of  health,"  and  of  the  second  grade,  shall  be  to 
teach  "orthography,  reading  in  English,  penmanship,  arith- 
metic, English  grammar,  modern  geography  and  the  history 
of  the  United  States." 

The  difficulty  in  the  case  lies  in  ascertaining  what  studies 
the  board  of  education  may  prescribe  for  the  schools  of  the 
district,  under  the  phrase  "such  other  branches."  As  the 
branches  teachers  shall  be  qualified  to  teach  are  specifically 
mentioned,  the  argument  insisted  upon  in  support  of  the  bill 
is,  the  branches  enumerated  are  the  kind  of  branches,  and  the 
language  in  which  they  are  expressed  in  the  statute  is  the 
kind  of  language,  the  legislature  had  in  mind  when  it  used 
the  general  terms,  "and  in  such  other  branches."  We  will 
be  assisted  to  a  clearer  understanding;  of  what  the  General 
Assembly  may  have  intended  to  be  understood  by  the  use  of 
the  words,  "such  other  branches,"  in  connection  with  the 
studies  prescribed  for  the  schools,  by  a  brief  review  of  the 
legislation  concerning  public  schools.  It  may  be  well  to 
observe, — first,  the  legislature,  from  its  earliest  action  on  the 
subject  of  schools,  seems  to  have  used  the  words  "free  schools/' 
and  "common  schools,"  interchangeably,  sometimes  using  one 
phrase  and  at  other  times  using  the  other,  as  meaning  the 
same  thing;  and,  second,  that  the  words,  "English  educa- 
tion," found  in  the  bill,  do  not  exist  in  the  present  statute. 
In  the  revision  of  1872,  of  the  School  law,  the  expression, 
"English  education,"  was  omitted.  Notwithstanding  the 
omission  of  the  words,  "English   education,"  from  the  stat- 
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nte7  it  must  be  conceded  the  education  to  be  afforded  to  the 
children  of  the  State  by  the  system  of  free  schools  the  Gen- 
eral Assembly  is  required  to  establish,  is  what  is  popularly 
understood  to  bean  "English  education."  But  what  is  an 
"English  education  ?"  The  sciences  are  taught  in  the  lan- 
guages of  all  civilized  peoples.  Mathematics,  geography, 
geology,  and  other  sciences  taught  in  the  schools  are  no  more 
a  part  of  an  English  education  than  they  are  of  a  German  edu- 
cation. An  education  acquired  through  the  medium  of  the 
English  language  is  an  English  education  ;  but  if  the  same 
branches  were  taught  in  the  German  language  it  would  be  a 
German  education.  It  is,  therefore,  the  language  employed  as 
a  medium  of  instruction  that  gives  distinctive  character  to  the 
education,  whether  English,  German  or  French,  and  not  the 
particular  branches  of  learning  studied.  This  accords  with 
the  legislative  description,  as,  in  the  act  of  1847,  of  schools 
entitled  to  support  from  public  funds,  that  they  shall  be  Eng- 
lish schools, — that  is,  schools  "  in  which  the  medium  of 
instruction  was  the  English  language."  Keeping  these  defi- 
nitions in  view,  we  may  be  better  prepared  to  understand  the 
legislation  concerning  schools,  and  may,  possibly,  discern  the 
legislative  intention  as  to  what  studies  should  be  prescribed 
for  the  common  schools  of  the  State. 

The  constitution  of  1818,  of  this  State,  contained  no  pro- 
visions in  respect  to  education.  But  the  convention  that 
framed  that  instrument,  and  on  the  same  day  they  adopted  it, 
by  ordinance  accepted  certain  propositions  made  by  Congress, 
which,  if  accepted  by  the  convention,  became  obligatory  on 
the  United  States,  and  could  not  thereafter  be  revoked  by  the 
State  without  the  consent  of  the  United  States.  Among  the 
propositions  accepted,  was  one  setting  apart  section  sixteen  in 
every  township  in  the  State  for  the  use  of  the  inhabitants  of 
such  townships,  for  the  use  of  schools,  and  another  appropria- 
ting to  the  State  a  certain  per  cent  of  the  net  proceeds  of  the 
sale  of  lands  lying  within  the  State — a  portion  of  which  was 
to  be   devoted    by  the   legislature    to   the   encouragement  of 
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learning,  of  which  one-sixth  part  was  to  be  exclusively 
bestowed  on  a  college  or  university.  Other  propositions  were 
accepted,  but  they  have  no  bearing  on  our  present  discussion. 
As  early  as  1819  there  was  some  legislation  concerning  the 
preservation  of  the  public  school  funds.  But  it  was  not  until 
1825  an  effort  was  made  to  provide  for  a  system  of  free 
schools.  That  act  was  a  very  imperfect  code,  and  was  wholly 
inefficient  to  accomplish  the  purposes  intended.  School 
officers  had  a  limited  power  to  raise  funds  to  support  what 
was  termed  a  free  school,  in  every  county  in  the  State,  which 
tax  was  to  be  levied  "either  in  cash,  or  good  merchantable 
produce  at  cash  price.'7  But  that  act  was  so  amended  by  the 
act  of  1827  as  to  wholly  destroy  what  efficiency  it  had,  by  a 
provision  that  "no  person  shall  hereafter  be  taxed  for  the 
support  of  any  free  school  in  this  State,  unless  by  his  or  her 
own  free  will  and  consent  first  had  and  obtained  in  writing-." 
Most  of  the  provisions  of  the  act  of  1825  relate  to  the  man- 
agement of  the  school  funds  derived  from  the  General  Gov- 
ernment under  the  ordinance  of  1818.  It  did  not  designate 
the  studies  that  should  be  taught  in  the  schools  to  be  estab- 
lished, nor  did  it  prescribe  the  qualifications  of  teachers.  The 
liberal  system  of  education  it  was  expected  would  be  inaugu- 
rated, is  indicated  in  the  preamble  to  the  act,  where  it  is 
said,  "  believing  that  the  advancement  of  literature  always  has 
been,  and  ever  will  be,  the  means  of  developing  more  fully 
the  rights  of  man,  that  the  mind  of  every  citizen  in  a  repub- 
lic is  the  common  property  of  society  and  constitutes  the  basis 
of  its  strength  and  happiness,  it  is  therefore  considered  the 
peculiar  duty  of  a  free  government  like  ours  to  encourage 
and  extend  the  improvement  and  cultivation  of  the  intellec- 
tual energies  of  the  whole."  It  is  from  this  first  attempt  to 
establish  a  system  of  free  schools,  incomplete  as  it  was,  that 
has  sprung  our  liberal  and  beneficent  system — a  system  not 
inferior,  perhaps,  to  the  best  system  of  public  schools  in  any 
land. 
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The  amendments  to  the  act  of  1825,  made  by  the  act  of 
1833,  are  unimportant,  except,  the  latter  act  contained  one 
beneficent  provision  in  harmony  with  the  generous  spirit  that 
has  always  pervaded  the  legislation  of  this  State  on  the  sub- 
ject of  public  education.  It  provided  for  the  admission  into 
the  schools,  and  the  gratuitous  tuition,  of  such  children 
residing  in  the  vicinity  whose  parents  or  guardians  were 
unable  to  pay  their  tuition. 

The  act  of  February  26,  1841,  making  provisions  for 
organizing  and  maintaining  common  schools,  was  a  revision 
of  the  whole  law  on  the  subject  of  schools  and  school  funds, 
and  repealed  all  former  acts  on  the  same  subject,  except  the 
act  of  1825,  which  was  not  repealed  until  it  was  done  by  the 
act  of  March  3,  1845.  The  act  of  1841  did  not  enumerate 
the  studies  for  the  common  schools  to  be  organized  under  it, 
nor  did  it  fix  the  qualifications  of  teachers.  It  made  it  the 
duty  of  the  board  of  examiners,  if  they  found  the  applicant 
possessed  the  requisite  qualifications,  to  give  him  a  certificate 
stating  the  particular  "  branches  of  science"  they  found  him 
qualified  to  teach. 

Again,  by  the  act  of  1845,  the  school  law  was  revised, 
and  new  provisions  added.  That  act,  for  the  first  time,  so 
far  as  we  have  been  able  to  discover,  specified  the  branches  of 
study  in  which  teachers  should  be  examined,  viz:  Orthography, 
reading  in  English,  penmanship,  arithmetic,  English  gram- 
mar, modern  geography  and  the  history  of  the  United 
States.  It  also  contained  the  first  definition  of  that  class  of 
schools  the  State  would  maintain  out  of  the  public  school 
funds.  It  is  that  "  no  school  shall  derive  any  benefit  from  the 
public  or  town  fund,  unless  the  text-books  used  in  said  schools 
shall  be  in  the  English  language,  nor  unless  the  common 
medium  of  communication  in  said  school  shall  be  in  the  Eng- 
lish language:  Provided,  that  this  section  may  not  apply  to 
those  who  may  desire  to  study  any  foreign  language  in  said 
school  for  the  purpose  of  learning  the  same."  It  will  be 
observed  that,  although  the  common   schools  should  be  dis- 
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tinctively  English  in  their  character,  yet  it  was  permissible  to 
teach  any  foreign  language  in  them  to  persons  desiring  to 
learn  such  language. 

The  act  of  1847  concerning  schools  omitted  the  definition 
of  that  class  of  schools  contained  in  the  act  of  1845,  that 
should  receive  the  benefit  of  the  public  and  town  school 
funds.  It  made  it  the  duty  of  the  directors,  however,  when 
certifying  the  schedule  of  scholars  kept  by  the  teacher, 
to  certify  "the  school  was  an  English  one,  in  which  the 
medium  of  instruction  was  the  English  language."  Thus 
preserving  the  distinctive  character  of  the  public  schools  as 
English  schools,  by  providing  that  the  medium  of  instruc- 
tion should  be  in  the  English  language.  That  was  all  that 
was  deemed  necessary  to  make  them  English  schools. 

The  constitution  of  1848,  like  that  of  1818,  contained  no 
provisions  concerning  schools  or  education,  other  than  a  pro- 
vision, the  General  Assembly. might  exempt  school  property 
from  taxation,  and  another  recognizing  school  districts  as 
among  municipal  corporations,  having  authority  to  impose 
taxes. 

After  the  adoption  of  the  constitution  of  1848,  there  was 
another  revision  of  the  school  law.  It  was  by  the  act  of 
February  12,  1849.  This  act  prescribed  the  same  qualifica- 
tions for  teachers  in  the  public  schools  as  the  previous  acts; 
but,  like  the  act  of  1847,  it  was  silent  as  to  the  character  of 
schools  entitled  to  the  benefits  of  the  public  school  funds. 

The  act  of  February  16,  1857,  was  "  an  act  to  establish  and 
maintain  a  system  of  free  schools."  It  repealed  all  former 
acts  in  relation  to  schools,  and  was,  by  far,  the  most  elabo- 
rate in  its  details  of  any  act  on  the  same  subject  passed  by 
the  General  Assembly  up  to  that  date.  Indeed,  it  seems  to 
have  been  the  ground  work  for  all  subsequent  legislation 
respecting  schools.  It  prescribes  the  same  qualifications  for 
teachers  in  the  public  schools  .as  in  the  last  act  cited,  but 
gives  a  more  enlarged  definition  than  that  contained  in  the 
act  of  1845,  of  the  class   of  schools   for  the  maintenance  of 
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which  the  public  funds  may  be  appropriated,  as  follows: 
"That  each  and  every  school  or  schools,  of  whatever  grade, 
established  or  authorized  to  be  established  under  the  provis- 
ions of  this  act,  shall  be  a  school  or  schools  for  the  purpose  of 
teaching  various  branches  of  an  English  education,  and  no 
part  of  the  common  school  fund,  township  fund,  or  of  any 
school  fund,  shall  be  paid  out  or  appropriated  for  the  estab- 
lishing, conducting,  or  the  supporting  in  any  manner,  of  any 
other  character  or  class  of  school  or  schools,  as  aforesaid 
designated:  Provided,  that  nothing  herein  contained  shall 
prevent  the  teaching  a  foreign  language  in  a  common 
school,  as  aforesaid."  Under  this  clause  of  the  statute  it  was 
undoubtedly  competent  for  the  directors  to  permit  a  foreign 
language  to  be  taught  in  the  common  schools  and  yet  the 
schools  retain  their  character  as  English  schools.  This  is 
plain,  from  the  fact  that,  by  another  section  of  the  same  act, 
the  teacher  was  required  to  certify  that  the  school  kept  by 
him  was  for  the  "purpose  of  teaching  various  branches  of  an 
English  education. " 

The  act  of  1865,  although  very  elaborate,  was  not,  in  fact, 
a  recasting  of  all  the  laws  respecting  common  or  free  schools. 
It  did  not  purport  to  repeal  the  act  of  1857  on  the  same  sub- 
ject, and  did  not,  in  fact,  repeal  any  part  of  it,  except  so  far 
as  the  provisions  of  the  two  acts  were  inconsistent  or  con- 
flicting. It  was  more  in  the  nature  of  an  amendatory  act. 
The  very  fact  the  General  Assembly,  at  the  same  session  and 
on  the  same  day,  passed  a  special  act  to  repeal  so  much  of 
section  seventy-two,  of  the  act  of  1857,  as  exempted  school 
officers  from  serving  on  juries  in  courts  of  record,  shows  it  was 
the  intention  that  act  should  stand.  The  act  of  1865  con- 
tained some  provisions  not  found  in  any  former  act.  Con- 
cerning the  description  of  schools  to  be  established  under  its 
provisions,  it  Avas  enacted,  "Every  school  established  under 
the  provisions  of  this  act,  shall  be  for  the  purpose  of  instruc- 
tion in  the  various  branches  of  an  English  education,  and  no 
school   funds  shall  be   appropriated   under  this   act  for   any 
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other  class  or  description  of  schools:  Provided,  that  nothing 
herein  contained  shall  prevent  the  teaching  in  common 
schools  of  other  and  higher  branches  than  those  enumerated 
in  this  section."  The  branches  enumerated  in  the  section 
cited  are  orthography,  reading  in  English,  penmanship, 
arithmetic,  English  grammar,  modern  geography,  and  the 
history  of  the  United  States.  It  will  be  perceived  there  is 
nothing  in  this  section  of  the  act  of  1865,  inconsistent  with 
the  section  on  the  same  subject  in  the  act  of  1857,  that  per- 
mits a  foreign  language  to  be  taught  in  the  common  schools, 
and  both  may  stand  together.  But  if  this  construction 
needed  assurance,  it  may  be  found  in  the  fact,  the  General 
Assembly,  by  the  act  of  March  30,  1869,  section  three, 
declared  that,  "when  the  German,  French,  or  other  modern 
language  is  taught  in  a  public  school,  it  shall  be  lawful  for 
the  teacher  thereof  to  employ  or  use  said  German  or  other 
modern  langnaffe  as  the  medium  of  communication  in  teach- 
ing  the  same,  to  the  end  that  the  colloquial  forms  of  such 
language,  and  facility  in  the  use  thereof,  may  the  more 
quickly  and  thoroughly  be  acquired  by  the  pupils."  This 
was  a  plain  legislative  construction,  that,  as  the  law  then 
stood,  it  was  permissible  to  teach  any  modern  language  in  the 
common  schools,  and  it  relaxed,  in  a  degree,  the  rule  that  had 
previously  prevailed,  that  the  medium  of  all  instruction  in 
the  common  schools  should  be  the  English  language,  and  per- 
mitted instruction  in  German,  or  other  modern  language,  to 
be  through  the  medium  of  such  language. 

We  now  come  again  to  the  last  revision  of  the  School  law 
as  contained  in  the  act  of  1872.  It  is  a  complete  code  in 
itself,  and  repeals  all  former  acts  respecting  schools.  There 
have  been  some  amendments  made  since  to  the  general  school 
law,  but  they  are  not  important  in  this  discussion.  A  num- 
ber of  studies  are  added  by  this  act  to  those  enumerated  in 
former  acts,  for  instruction  in  common  schools,  viz :  "  thje 
elements  of  the  natural  sciences,"  "physiology"  and  "the  laws 
of  health."  As  to  the  description  of  schools  to  be  established 
25—97  III. 
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under  this  law,  ifc  is  enacted,  as  we  have  seen,  that  "every 
school  established  under  the  provisions  of  this  act  shall  be 
for  instruction  in  the  branches  of  an  education  prescribed  in 
the  qualifications  for  teachers,  and  in  such  other  branches, 
including  vocal  music  and  drawing,  as  the  directors,  or  voters 
of  the  district,  at  the  annual  election  of  directors,  may  pre- 
scribe." 

It  will  be  noticed  that  in  this  act  are  omitted  the  words 
contained  in  the  act  of  1865  descriptive  of  schools  to  be 
established,  viz:  "various  branches  of  an  English  education," 
as  well  as  that  clause  in  the  act  of  1857  that  provided, 
nothing  therein  contained  should  prevent  the  teaching  of  "a 
foreign  language"  in  a  common  school.  But  it  will  not  be 
understood  that  because  of  the  omission  of  the  words,  "Eng- 
lish education,"  schools  to  be  established  under  the  law  of 
1872  would  be  any  less  pronounced  "  English  schools  "  in 
which  the  medium  of  instruction  is  the  English  language, 
than  under  former  acts,  nor  that  there  is  any  restriction  upon 
teaching  modern  languages  in  common  schools  because  of  the 
omission  of  the  permissive  clause  of  the  act  of  1857. 

This  summary  of  the  legislation  respecting  common  or  free 
schools  makes  apparent  the  class  or  description  of  schools  to 
be  maintained  out  of  the  public  school  fund,  no  matter  from 
what  source  the  same  may  be  derived.  It  is  manifest  such 
schools  shall  be  what  are  popularly  known  as  "  English 
schools," — that  is,  the  medium  of  instruction  in  all  schools 
established  or  to  be  established  under  existing  laws  shall  be 
the  English  language,  but  there  has  been  no  intention  ex- 
pressed, in  any  legislation  respecting  schools,  to  inhibit  the 
teaching  of  modern  languages  in  such  schools.  On  the  con- 
trarv,  the  legislation,  for  more  than  a  third  of  a  century  back 
of  the  act  of  1872,  by  affirmative  expressions,  allowed  it.  It 
would  be  an  unreasonable  construction,  because  the  act  of 
1872  is  silent  upon  the  question  of  teaching  modern  lan- 
guages in  common  schools,  it  is  therefore  a  restriction  on 
that  policy  that  had   grown  up  under  former  legislation,  and 
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had  been  so  generally  acted  upon  throughout  the  State. 
Had  such  been  the  intention  of  the  General  Assembly,  it 
would  no  doubt  have  used  apt  words  to  express  that  inten- 
tion. The  absence  of  any  affirmative  expressions  abrogat- 
ing the  former  policy  in  respect  to  teaching  modern  languages 
in  common  schools,  is  persuasive,  at  least,  that  that  policy 
was  not  to  be  changed. 

Under  this  view  of  the  law,  there  can  be  no  valid  objection 
to  teaching  German  or  other  modern  language  as  a  branch 
of  study  in  common  schools,  "as  the  directors,  or  the  voters 
of  the  district  at  the  annual  election  of  directors,  may  pre- 
scribe," where  the  medium  of  instruction  in  such  schools  is 
the  English  language. 

Directors  are  invested  by  law  with  large  discretion  in  all 
matters  pertaining  to  the  management  of  schools.  With  the 
discretionary  powers  of  officers,  whether  executive  or  judicial, 
courts  have  no  rightful  authority  to  interfere  unless  where 
there  has  been  such  abuse  of  their  discretion  as  works  palpa- 
ble injustice  or  injury. 

Section  48  of  the  school  law  makes  school  directors  of  each 
district  a  body  politic  and  corporate,  and  gives  them  power 
to  "  direct  what  branches  of  study  shall  be  taught  and  what 
text  books  and  apparatus  shall  be  used  in  the  several  schools." 

Construing  this  clause  of  the  statute  in  McCormich  Y.Burt, 
95  111.  263,  it  was  said  :  "  In  the  performance  of  the  duties 
imposed  by  law  upon  school  directors,  they  must  exercise 
judgment  and  discretion.  What  rules  and  regulations  will 
best  promote  the  interests  of  the  school  under  their  immedi- 
ate control,  and  what  branches  shall  be  taught,  and  what  text 
books  shall  be  used,  are  matters  left  to  the  determination  of 
the  directors,  and  must  be  settled  by  them  from  the  best 
lights  they  can  obtain  from  any  source,  keeping  always  in 
view  the  highest  good  of  the  whole  school." 

Power  is  expressly  given  to  directors  to  order  that  "other 
branches"  than  those  enumerated,  may  be  taught  in  the 
common  schools,  and,  by  another  section,  they  are  given  dis- 
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cretion  to  say  what  those  branches  of  study  shall  be.  The 
limitation  upon  this  power  arises  out  of  the  constitution 
itself,  and  is,  that  such  schools  shall  be  distinctively  English 
schools,  in  which  the  medium  of  instruction  is  the  English 
language,  and  that  such  schools  shall  be  what  are  popularly 
understood  to  be  "common  schools/'  as  contradistinguished 
from  colleges  and  universities.  This  view  of  the  law  finds 
sanction  in  the  reasoning  in  Richards  v.  Raymond,  92  111. 
612. 

In  Stuart  v.  School  Directors,  30  Mich.  69,  questions  anal- 
ogous with  those  involved  in  this  decision  were  discussed, 
and  much  of  the  reasoning  in  the  opinion  is  valuable  as  aid- 
ing us  in  the  construction  we  have  given  to  our  own  statute. 

There  is  another  consideration  that  has  an  important  bear- 
ing on  the  decision.  The  School  law  now  in  force  (sec.  8) 
makes  the  State  Superintendent  of  Public  Instruction  the 
legal  adviser  of  all  school  officers,  and  also  makes  it  his  duty, 
when  requested  by  any  such  officer,  to  give  "his  opinion  in 
writing  upon  any  question  arising  under  the  school  laws  of 
the  State. "     Previous  statutes  contain  similar  provisions. 

It  was  determined,  certainly  as  early  as  1865,  by  the  State 
Superintendent  of  Public  Instruction,  that  while  the  common 
schools  of  the  State  must  bear  the  distinctive  character  of 
English  schools,  in  which  the  common  medium  of  communi- 
cation shall  be  the  English  language,  the  statute,  under  the 
expression  "other  and  higher  branches/'  was  permissive 
authority  to  teach  the  modern  languages  in  the  common 
schools.  See  Dr.  Bateman's  School  Decisions,  pp.  99  and 
284.  A  volume,  containing  this  construction  of  the  School 
law,  was  published  in  1867  under  the  authority  of  the  State. 

We  may  take  judicial  notice  of  what  is  generally  known, — 
that  the  German  and  other  modern  languages  have  been 
taught  in  the  common  schools  in  many  localities  in  the  State. 
For  many  years  modern  languages  have  constituted  "other 
branches"  of  study  in  the  common  schools,  and  the  Jegis- 
lature  has  not  seen  fit  to   forbid  the  course  adopted.      The 
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teaching  of  modern  languages  in  our  common  schools  has 
been  too  long  acquiesced  in  to  be  now  changed  except  by 
legislative  action,  if  done  at  all.  It  ought  not  to  be  done  by 
judicial  construction. 

This  bill  makes  no  case  that  will  warrant  equitable  relief. 
It  is  admitted  the  German  language  is  one  of  the  branches 
taught  in  the  schools  of  the  district  by  the  direction  of  the 
board  of  education,  but  that  is  allowable  under  the  School  law, 
as  the  same  has  been  construed.  Nothing  contained  in  the 
bill  shows  the  school  is  not  an  English  school,  in  which  the 
common  medium  of  instruction  is  the  English  language.  The 
mere  fact,  the  German  language  is  one  of  the  branches  of 
study  prescribed,  does  not  change  its  character  as  an  English 
school. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Walker,  J. :  I  fail  to  find  any  authority  in  the  statute 
empowering  the  directors  of  schools  to  permit  the  teaching 
of  anything  but  the  English  branches  of  a  common  school 
education  in  the  common  schools.  In  the  absence  of  such 
statutory  authority,  I  think  the  directors  are  powerless  to 
authorize  the  teaching  of  any  foreign  language,  and  I  think 
the  judgment  of  the  Appellate  Court  should  be  reversed. 


James  H.  Purdy  et  ux. 

v. 
Euth  A  Henslee  et  al. 

Filed  at  Mt.   Vernon  February  3,  1881. 

1.  Chancery  practice — right  of  complainant  to  dismiss  his  bill.  Under  our 
practice  a  complainant  in  chancery  has  the  right,  at  any  time  before  decree 
is  rendered,  to  dismiss  his  bill,  unless  a  cross-bill  has  been  filed. 
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2.  In  a  suit  in  chancery,  upon  the  hearing  the  chancellor  orally  announced 
his  own  conclusions,  which  were  adverse  to  the  complainant,  and  thereupon, 
before  any  formal  decree  was  entered,  the  complainant  asked  leave  to  dismiss 
his  bill,  which  was  granted,  and  the  bill  was  dismissed,  against  the  defend- 
ant's protest.  It  was  held,  there  being  no  cross-bill  filed,  the  court  made  a 
proper  disposition  of  the  case. 

3.  Cross-bill — what  constitutes — of  the  answer  as  a  cross-bill.  A  defendant 
in  a  suit  in  chancery  can  not  make  his  answer  a  cross-bill,  and  under  it 
obtain  any  specific  decree  in  his  favor.  And  conceding,  as  intimated  in 
Theilman  v.  Carr,  75  111.  885,  that  there'is  no  objection,  after  concluding  the 
answer,  to  proceed  right  along  on  the  same  piece  of  paper,  and  state  the  mat- 
ter of  the  cross-bill — (and  that  is  all  that  is  intimated  in  that  case  touching 
the  question  as  to  what  is  requisite  to  constitute  a  cross-bill,)  yet  the  state- 
ment should  be  sufficient  to  constitute  a  cross-bill  if  disconnected  and  a 
proper  heading  attached.  If  the  answer  is  to  be  treated  as  a  cross-bill,  it 
should  have  the  substantial  requisites  of  a  cross-bill.  All  parties  in  interest 
should  be  brought  before  the  court  and  required  to  answer  its  allegations,  or, 
at  least,  given  an  opportunity  to  do  so, — and  there  should  be  such  a  prayer  as 
will  indicate  that  the  appropriate  relief  is  desired. 

4.  Same— party  filing,  must  take  steps  to  have  it  answered.  It  is  the 
duty  of  a  party  who  files  a  cross-bill  to  take  steps  to  have  it  answered,  and 
Avhere  no  such  steps  are  taken  and  the  parties  voluntarily  go  to  a  hearing,  the 
cross-bill  may  be  regarded  as  abandoned. 

5.  Publication — what  parties  affected  by.  A  publication  of  notice  to 
"  the  unknown  heirs  and  legal  representatives  of "  a  deceased  person,  is  not 
sufficient  to  bring  before  the  court  the  known  heirs  of  such  person's  deceased 
wife,  whose  interests  are  subsequently  disclosed  by  the  pleadings,  on  a  bill 
for  partition. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Mr.  E.  F.  Wingate,  for  the  appellants : 

A  defendant  in  a  chancery  suit  for  partition  may,  after 
fully  answering  the  bill,  state  new  matter  entitling  him  to 
affirmative  relief,  as  he  would  in  a  cross-bill,  and  praying  in 
conclusion  for  the  relief  sought.  Theilman  et  al.  v.  Carr 
et  al.  75  111.  385. 

The  defendant's  answer  was,  in  substance  and  effect,  a 
cross-bill.     Kuniz  v.  Hibard,  55  111.  449. 

Notwithstanding  the  dismissal  of  the  bill,  the  court  should 
have  retained  the  cause   upon  the  new  matter  set   up   in  the 
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answer,  and  decreed  a  partition  of  the  land  according  to  the 
rights,  titles  and  interests  of  the  parties,  removing  all  clouds, 
and  have  vested  the  title  in  the  parties  in  interest  according 
to  the  facts  and  conclusions  of  law  as  found  by  the  court. 
This  position  is  not  only  in  harmony  with  the  reason  and 
spirit  of  the  rules  of  practice  in  chancery  in  this  class  of 
cases,  but  is  fully  sustained  by  this  court  in  the  case  of  Ralls 
et  al,  v.  Ralls  et  al.  82  111.  243. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Ruth  A  Henslee  and  Lydia  L.  Heywood  filed  their  bill  in 
equity,  for  partition,  claiming  therein  to  be  seized  in  fee  of 
certain  undivided  interests  in  the  lands  therein  described. 
The  appellants  and  numerous  others,  among  whom  were  the 
unknown  heirs  and  legal  representatives  of  Thomas  Osburn, 
deceased,  were  made  defendants.  Appellants  alone  appeared 
to  the  suit,  and  they  filed  what,  in  the  introductory  part,  pro- 
fesses to  be,  and  what,  in  its  body,  in  fact  appears  to  be,  an 
answer  to  the  bill.  In  this  they  show,  by  facts  stated,  that 
the  complainants  have  no  interest  whatever  in  the  land 
described  in  the  bill;  that  Thomas  Osburn  never  had  any 
title  therein  which  could  descend  to  his  heirs  at  law,  and  that 
said  land  is  owned  chiefly  by  the  appellant  Louise  J.  Purdy, 
and  certain  heirs  at  law  (whose  names  are  given)  of  Susannah 
Osburn,  deceased,  (who  was  the  Avife  of  the  said  Thomas  Osburn, 
deceased,)  as  tenants  in  common.  It  concludes  as  follows: 
"And  these  respondents  having  answered  said  amended  bill, 
pray  that  the  said  Oliver  P.  Osburn,  Norman  E.  Osburn, 
George  L.  Osburn,  Ann  Clara  Osburn,  Araminta  Osburn 
and  Phoebe  Osburn  may  be  ordered  to  be  made  parties  to 
this  suit,  and  summoned  into  this  court  as  such,  and  prav 
that  the  said  bill  be  dismissed,  and  that  these  respondents  may 
have  judgment  for  their  costs  in  this  behalf  most  unjustly 
sustained,  and  that  your  Honor  may  be  pleased  to  grant  such 
other  and   further  relief  in  the  premises    as  is  authorized   by 
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the  law  of  this  State  in  that  behalf  made  and  provided,  and 
as  to  equity  and  good  conscience  may  appertain,  and  as  in 
duty  bound  they  will  ever  pray,"  etc. 

General  replication  was  filed,  and  the  cause  subsequently 
coming  on  to  be  heard,  after  hearing  the  evidence,  the  Chan- 
cellor orally  announced  his  conclusions  thereon,  which  are, 
in  substance,  that  the  interests  of  the  parties  were  as  set  forth 
in  the  answer,  and  thereupon,  before  any  formal  decree  was 
entered,  complainants  asked  leave  to  dismiss  their  bill  of 
complaint,  which  was  granted,  and  the  bill  was  dismissed, 
against  appellants'  protest. 

This  action  of  the  court,  in  allowing  complainants  to  dis- 
miss their  bill  of  complaint,  presents  the  only  ground  urged 
for  reversing  the  decree  below. 

By  the  English  chancery  practice,  the  complainant  retains 
the  absolute  control  of  the  suit,  and  may  dismiss  it,  if  he 
chooses,  at  any  time  before  decree  actually  rendered.  1  Smith's 
Chancery  Practice  (2d  Am.  ed.),  312;  1  Daniell's  Chancery 
Practice  (Perkins'  ed.),  797-8,  and  note  1  on  latter  page. 

Our  statute,  however,  provides  that  "no  complainant  shall 
be  allowed  to  dismiss  his  bill,  after  cross-bill  has  been  filed, 
without  the  consent  of  the  defendant."  Rev.  Stat.  1874,  ch. 
22,  title  '"Chancery,"  sec.  36.  And  so  we  have  held  a  com- 
plainant has  the  right,  at  any  time  before  decree  is  rendered, 
to  dismiss  his  bill,  unless  a  cross-bill  has  been  filed.  Moliler 
et  al.  v.  Wiltberger,  74  111.  163.  See  also  MoConnel  et  al.  v. 
Smith,  Admr.,  etc.,  23  id.  611. 

Since  no  decree  was  here  actually  rendered,  the  only  in- 
quiry is,  was  a  cross-bill  filed  before  the  complainants  asked 
and  obtained  leave  to  dismiss  their  bill.  What  defences  may 
be  interposed  and  what  relief  obtained  under  an  answer, 
without  a  cross-bill,  is  wholly  irrelevant,  for  it  is  the  filing 
of  a  cross-bill,  not  this  or  that  kind  of  an  answer,  which, 
under  the  statute,  will  take  from  the  complainant  the  right 
to  dismiss  his  bill  before  decree  rendered,  and  this  alone. 
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In  Ballance  v.  Underhill,  3  Scam,  453,  the  defendants  filed 
their  answers,  and  for  the  purpose  of  defeating  the  relief 
sought  by  the  bill,  they  each  set  up  a  state  of  facts,  not  only 
sufficient  to  defeat  the  relief  sought  by  the  bill,  but  sufficient, 
if  properly  presented  for  that  purpose,  to  entitle  them  to 
affirmative  and  positive  relief  against  the  complainant.  In 
addition  to  the  usual  prayer  that  the  bill  be  dismissed  with 
costs,  they  also  asked  for  specific  relief  against  Ballance,  and 
the  defendant,  Frisby,  in  his  answer,  also  prayed  that  his 
answer  might  u  be  taken  and  treated  as  a  cross-bill." 

In  discussing  whether  this  answer  should  be  treated  as  a 
cross-bill,  the  court  said  :  "To  ascertain  this,  it  is  necessary 
to  look  into  the  practice  of  courts  of  chancery  in  cases  of 
cross-bills.  *  *  *  So  far  as  the  practice  and  proceedings 
are  concerned,  there  is  no  difference  between  a  cross  and  an 
original  bill."  And  after  showing  the  practice  in  regard  to 
cross-bills,  it  is  added  :  "This  short  review  of  the  practice 
in  relation  to  cross-bills,  is  sufficient  to  show  that  Frisby's 
answer  did  not,  nor  could  it,  become  a  cross-bill,  by  his  simply 
requesting  that  it  might  be  so  treated.  It  has  none  of  the 
features  of  a  bill  in  chancery,  nor  was  it  ever  afterwards 
treated  as  such  by  any  of  the  parties." 

In  McConnell  v.  Hodson  et  al.  2  Gilman,  640,  Hodson 
answered  the  bill,  and,  at  the  conclusion  of  the  answer,  added 
a  prayer  for  specific  relief,  and  that  his  answer  might  be  taken 
and  considered  a  cross-bill.  The  court  said  :  "A  defendant 
in  a  suit  in  chancery  can  not  make  his  answer  a  cross-bill  and 
under  it  obtain  any  specific  decree  in  his  favor.  In  this  way 
he  can  not  obtain  affirmative  relief,  even  although  the  parties 
may  elect  to  consider  the  answer  a  cross-bill.  It  is  contrary 
to  the  established  practice  of  the  courts  of  chancery,  both  in 
England  and  this  country.  If  in  this,  or  in  any  other^similar 
proceeding,  the  parties  in  interest  desire  the  interposition  of 
a  court  of  equity  in  their  behalf,  they  must  file  their  bill,  and 
therein  state  specifically  their  causes  of  complaint." 
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It  has,  moreover,  been  held,  in  general  terms,  in  the  fol- 
lowing cases,  that  a  court  has  no  power  to  decree  affirmative 
relief  on  an  answer,  and  this  can  only  be  done  on  bill  or 
cross-bill  praying  such  relief — though,  in  none  of  them  does 
it  appear,  as  in  the  cases  above,  that  it  was  asked  to  have  the 
answer  treated  as  a  cross-bill.  Edwards  v.  Helm,  4  Scam. 
142;  Tarleton  v.  Vietes,  1  Gilm.  470;  McConnel  v.  Smith, 
23  111.  611  ;  Mason  et  al.  v.  McGirr  et  al.  28  id.  322;  McCagg 
v.  Heacoch,  42  id.  153;  Hanna  v.  Ratekin,  43  id.  462;  Tits- 
worth  v.  Stout,  49  id.  78;  Norman  v.  Hudleston,  64  id.  11  ; 
Price  v.  Blachnore,  65  id.  386.  Conceding,  as  intimated  in 
Thielman  et  al.  v.  Carr  et  al.  75  111.  385,  that  there  is  no 
objection,  after  concluding  the  answer,  to  proceed  right  alono- 
on  the  same  piece  of  paper,  and  state  the  matter  of  the  cross- 
bill— (and  that  is  all  that  is  intimated  in  that  case  touching 
the  present  question) — the  statement  should  be  sufficient  to 
constitute  a  cross-bill  if  disconnected  and  a  proper  heading 
attached. 

There  was  here  no  distinct  statement  of  matters  for  a  cross- 
bill, after  the  conclusion  of  the  answer — no  parties  were 
required  to  answer  a  cross-bill,  and  no  specific  relief  was 
prayed.  So  that,  if  this  answer  shall  be  held  to  be  a  cross- 
bill, no  reason  is  perceived  why  every  answer  which,  in  addi- 
tion to  denying  the  right  of  the  complainant,  sets  up  some 
affirmative  right  in  the  defendant,  shall  not  be  held  a  cross- 
bill, thus  overruling  the  long  line  of  decisions  to  which  we 
have  referred. 

If  this  answer  was  to  be  treated  as  a  cross-bill,  it  should 
have  had  the  substantial  requisites  of  a  cross-bill.  All  par- 
ties in  interest  should  have  been  brought  before  the  court  and 
required  to  answer  its  allegations,  or,  at  least,  have  been 
given  an  opportunity  to  do  so — and  there  should  have  been 
such  a  prayer  as  indicated  that  the  appellants  desired  parti- 
tion. 

The  heirs  at  law  of  Susannah  Osburn,  deceased,  were  not 
before  the  court — for  it  can   not  be  pretended  that  a  publica- 
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tion  to  the  "unknown  heirs  and  legal  representatives  of 
Thomas  Osburn,  deceased,"  would  be  sufficient  to  brin«-  them 
before  the  court — and  no  effort  seems  to  have  been  made  in 
that  regard.  It  does  not  appear  by  the  answer  that  appel- 
lants desire  partition.  They  desire,  in  addition  to  the  dismis- 
sal of  the  bill,  general  relief,  it  is  true, — but  the  holding  of 
real  estate  by  parties  entitled  thereto,  as  tenants  in  common, 
involves  no  legal  or  equitable  wrong,  except  where  it  is 
against  the  will  of  some  of  the  tenants.  They  may  enjoy 
property  thus  for  years,  and  share  the  proceeds  and 
divide  the  burdens,  without  desiring  a  partition.  The  mere 
fact  that  land  is  held  by  tenants  in  common,  gives  a  court  of 
equity  no  right  to  interfere  with  it.  If  the  parties  become 
dissatisfied  in  thus  holding  it,  and  are  unable  to  divide  it 
among  themselves,  they  may  then  invoke  the  aid  of  chancery, 
and  the  statement  of  these  facts  would  authorize  the  court  to 
act. 

But  it  does  not  appear  by  this  answer  that  appellants,  and 
those  whom  it  shows  to  be  tenants  in  common  with  them,  are 
dissatisfied  to  hold  the  property  longer  as  tenants  in  common; 
— that  they  are  unable  to  effect  a  partition  among  themselves, 
and  desire  the  appointment  of  commissioners,  etc. — to  effect 
partition.  Here,  as  in  Ballance  v.  Underhill,  supra,  it  is  quite 
clear  the  parties  did  not  themselves,  even,  treat  and  regard 
this  answer  as  a  cross-bill. 

But,  even  if  the  answer  had  been  far  more  in  the  nature  of 

a  cross-bill  than  it  is,   it  is  the   duty  of  a  party  who  files  a 

cross-bill  to  take  steps  to  have  it  answered, — Reed  et  al.  v. 

Kemp,  16  111.   445, — and  where   no  steps   are   taken   under  a 

cross-bill  after  it  is  filed,  and  the  parties  voluntarily  go  to  a 

hearing,  the  cross-bill  may  be  regarded  as  abandoned.     Hun- 

gate  et  a  I.  v.  Reynolds,  72  111.  425. 

The  decree  below  is  affirmed. 

Decree  affirmed. 
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Hugh  Crawford  et  al. 

v. 

Thomas  M.  Logan. 

Filed  al  Mt.  Vernon  February  3,  1881. 

1.  Creditor's  bill — by  whom.  Where  a  party  indorses  a  note  upon 
which  judgment  is  obtained  by  the  assignee,  and  on  failure  to  collect 
the  same,  he  pays  the  assignee  the  amount  of  the  judgment,  taking  an  assign- 
ment thereof  to  himself,  he  Avill  be  subrogated  to  all  the  rights  of  the  judg- 
ment creditor,  and  may  maintain  a  creditor's  bill  for  the  collection  of  such 
judgment. 

2.  Fraudulent  conveyance — settlement  upon  loife.  A  settlement  upon  a 
wife  or  child  by  a  voluntary  conveyance,  without  consideration,  where  the 
grantor  is  insolvent,  or  where  he  is  largely  indebted  and  fails  to  retain  prop- 
erty which  proves  sufficient  to  discharge  his  debts,  can  not  be  sustained. 

3.  But  where  the  grantor  is  solvent,  and  the  settlement  is  made  in  good 
faith,  without  a  fraudulent  intent,  the  amount  being  a  reasonable  provision 
to  be  made,  due  regard  being  had  to  the  grantor's  estate,  it  can  not  be  avoided 
by  subsequent  creditors,  but  is  void  only  as  against  creditors  existing  at  the 
date  of  the  conveyance,  unless  the  settlement  is  made  with  a  view  to  future 
fraudulent  indebtedness. 

4.  Recording  law — creditors  must  have  a  lien  to  avoid  an  unrecorded  deed. 
The  section  of  the  Conveyance  act  which  declares  that  all  deeds,  etc.,  for 
land,  shall  be  void  as  to  creditors  and  subsequent  purchasers  of  the  grantor, 
without  notice,  until  they  are  Recorded,  does  not  embrace  a  creditor  who  has 
not  reduced  his  debt  to  a  judgment,  or  acquired  a  lien  on  the  land  in  some 
other  way.  If  the  deed  is  recorded,  or  the  grantee  is  put  in  possession,  before 
the  acquisition  of  a  lieu  by  judgment  or  otherwise,  it  will  pass  the  title  as 
against  creditors. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hou.  Oliver  A.  Harker,  Judge,  presiding. 

Mr.  J.  B.  Mayham,  for  the  appellants: 

Thomas  M.  Logan,  being  a  mere  volunteer  creditor,  could 
not  maintain  the  bill.  Miller  et  al.  v.  Davidson,  3  Gilm. 
518;  Newman  et  al.  v.  Willetts,  52  111.  98;  McConnel  v.  Dick- 
son et  al.  43  id.  99. 


1881.]  Crawford  et  al.  v.  Logan.  397 

Opinion  of  the  Court. 

The  rule  is,  that  an  indebtedness  can  not  reach  backward 
beyond  its  inception  or  creation  to  disturb  titles  to  property. 

"A  settlement  upon  a  wife  by  a  voluntary  conveyance,  with- 
out consideration,  the  grantor  being  solvent  at  the  time,  and 
made  without  any  fraudulent  intent,  can  not  be  attacked  by 
a  subsequent  creditor,  and  is  only  void  against  creditors 
existing  at  the  time  of  the  conveyance,  if  the  grantor  was 
insolvent  at  the  time  of  its  execution."  Moritz  v.  Hoffman 
et  al.  35  111.  553;  Pratt  v.  Myers,  56  id.  23. 

There  must  be  manifest  fraud  established  against  the 
defendants,  and,  in  order  to  disturb  these  conveyances,  that 
fact  or  fraud  must  be  traced  to  a  debt  already  incurred,  or  a 
deliberate  design  in  contemplation  of  indebtedness  thereafter 
to  be  incurred. 

We  refer,  generally  to  the  following  cases  :  Wooldridge  v. 
Gage,  68  111.  157;  Pratt  v.  Myers,  56  id.  23;  Patrick  v. 
Patrick,  77  id.  555;  Siveeney  v.  JDamron,  47  id.  450;  Moritz 
v.  Hoffman,  35  id.  553  ;  Newman  v.  Willetts,  52  id.  98 ;  Miller 
v.  Davidson,  3  Gilm.  518;  Annis  v.  Bonar,  86  111.  128. 

So  far  from  the  record  in  this  case  establishing  either  of 
the  foregoing  propositions,  it  discloses  that  Hugh  Crawford 
was,  at  the  time  of  the  conveyance  of  the  property  in  ques- 
tion, free  from  debt,  or  nearly  so,  with  an  abundance  of 
means  to  pay  all  his  creditors,  with  no  prospect  or  anticipa- 
tion of  incurring  any  liabilities. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Thomas  M.  Logan, 
in  the  circuit  court  of  Jackson  county,  against  Hugh  Craw- 
ford and  Elizabeth  Crawford,  to  subject  certain  real  property 
in  the  town  of  Murphysboro  to  the  payment  of  a  judgment 
which  Elviria  Logan  had  recovered  in  a  certain  action 
against  John  Hessick  and  Hugh  Crawford,  on  the  16th  day 
of  June,  1874,  and  which  she  had  assigned  to  the  complain- 
ant. 
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On  the  hearing  in  the  circuit  court,  upon  bill,  answer, 
replication  and  proofs,  a  decree  was  rendered  in  favor  of 
complainant,  substantially  as  prayed  for  in  the  bill,  and  the 
defendants  prosecuted  this  appeal.  It  is  first  urged  that  the 
complainant,  as  assignee  of  the  judgment,  can  not  maintain 
the  bill.  We  perceive  no  force  in  this  position.  The  com- 
plainant had  endorsed  the  note  upon  which  judgment  was 
rendered,  to  Elviria  Logan,  and  he  had  procured  John  A. 
Logan  to  guarantee  the  payment  thereof.  It  was  the  duty  of 
complainant  to  protect,  not  only  his  guarantor,  but  his 
assignee,  and  when  he  paid  Elviria  Logan  the  amount  of  the 
judgment  and  took  an  assignment  to  himself,  in  equity  he 
became  subrogated  to  all  the  rights  his  assignee  had  for  the 
collection  of  the  same,  and  we  are  aware  of  no  principle 
which  would  preclude  him  from  maintaining  a  bill  of  this 
character,  if  his  assignor,  Elviria  Logan,  could  maintain  a 
bill  in  her  own  name. 

This  brings  us  to  a  consideration  of  the  main  question 
involved  in  the  case,  and  that  is,  whether  the  evidence  is  suffi- 
cient to  sustain  the  decree. 

The  property  in  controversy,  consisted  of  a  lot  and  a  two- 
story  brick  business  house,  which,  as  appears  from  the  evi- 
dence, was,  on  the  2d  day  of  December,  1872,  conveyed  by 
Crawford  to  Andrew  Friedline,  and,  on  the  same  day,  Fried- 
line  conveyed  it  to  Crawford's  wife.  The  complainant's 
debt  was  not,  however,  created  until  the  13th  day  of  Decem- 
ber, 1872,  eleven  days  after  the  property  had  been  conveyed 
to  Crawford's  wife.  It  also  appears,  that  the  debt  was 
not  one  of  Crawford's  own  contracting;  but,  on  the  other 
hand,  John  Herrick,  on  the  13th  day  of  December,  1872, 
borrowed  of  Thos.  M.  Logan  $1000,  and  gave  his  note  for 
the  amount,  due  in  one  year,  with  interest  at  10  per  cent., 
which  Crawford  executed  as  surety  with  Herrick,  but  the 
note,  as  executed,  was  a  joint  obligation.  No  consideration 
passed  from  Friedline  to  Crawford  for  the  conveyance  of  the 
property,  nor  was  there  any  consideration  for  the  conveyance 
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from  Friedline  to  Crawford's  wife;  but  the  intent  and  pur- 
pose of  the  transaction,  as  appears  from  the  evidence,  was  to 
make  a  settlement  upon  Elizabeth  Crawford,  the  wife  of  the 
owner  of  the  property. 

A  settlement  upon  a  wife  or  child,  by  a  voluntary 
conveyance,  without  consideration,  where  the  grantor  is 
insolvent,  or  where  he  is  largely  indebted  and  fails 
to  retain  property  which  proves  sufficient  to  discharge  his 
debts,  can  not  be  sustained  ;  but  where  the  grantor  is  solvent, 
and  the  settlement  is  made  in  good  faith,  without  a  fraudu- 
lent intent,  the  amount  being  a  reasonable  provision  to  be 
made,  due  regard  being  had  to  the  grantor's  estate,  it  may  be 
sustained.  This  court  has  held,  in  a  number  of  cases,  and 
the  doctrine  may  be  regarded  as  well  settled,  that  a  settle- 
ment of  property  by  a  husband  upon  the  wife,  where  the  hus- 
band is  solvent  at  the  time,  and  the  settlement  is  reasonable, 
considering  the  grantor's  circumstances,  can  not  be  attacked 
by  subsequent  creditors,  but  such  settlement  is  only  void 
as  against  creditors  existing  at  the  time  of  the  conveyance, 
unless  the  settlement  is  made  with  a  view  to  future  fraudulent 
indebtedness.  Moritz  v.  Hoffman,  35  111.  553;  Pratt  v. 
Myers,  56  id.  23;  Sweeney  v.  Damron,  47  id.  450;  Wooldrldge 
v.  Gage,  68  id.  158;  Patterson  v.  McKinney,  ante,  41. 

As  we  have  before  seen,  complainant's  debt  had  no  exist- 
ence until  eleven  days  after  the  property  passed  from  Craw- 
ford to  his  wife.  In  regard  to  other  indebtedness  of 
Crawford,  the  only  proof  complainant  introduced  on  the 
subject  was  a  note,  made  to  E.  S.  Richer,  for  $262.34,  payable 
in  six  months,  signed  by  John  Herrick  and  Hugh  Crawford, 
without  date.  Also,  a  note  dated  February  9,  1874,  due  in 
ninety  days,  signed  by  the  same  parties,  given  to  S.  E.  North, 
amount  $689;  and  a  note,  executed  by  the  same  parties,  pay- 
able to  Gill  J.  Burr,  amount  $100,  given  April  12,  1873,  due 
on  demand.  Not  a  single  one  of  these  debts  was  shown  to 
have  been  in  existence  at  the  time  the  settlement  was  made. 
The  notes   were  all  signed   by  Crawford  as   surety,  and  the 
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one  for  $689,  given  to  North,  has  since  been  paid.  The  only 
other  proof  in  reference  to  Crawford's  indebtedness  was  his 
own  evidence,  and  he  testified  that  when  the  deeds  were  exe- 
cuted he  owed  only  some  small  liquor  bills,  not  to  exceed 
$300  or  $400,  to  wholesale  merchants,  and  that  he  was  worth, 
over  and  above  the  property  in  controversy,  $2000,  which 
consisted  of  a  homestead  (his  residence),  money,  and  circuit 
clerk  fees  as  former  clerk  of  the  circuit  court,  due  and  unpaid. 
This  testimony  fails,  entirely,  to  bring  the  case  within  the 
rule  announced  in  the  cases  cited,  where  property  conveyed 
may  be  reached  by  creditors.  Had  complainant's  debt  been 
created  before  the  property  was  conveyed,  the  conveyance 
might  be  held  void  as  against  complainant.  Such  was  not 
the  case.  On  the  other  hand,  Crawford,  at  the  time  he  made 
the  deed,  had  ample  property  in  his  hands  to  pay  and  dis- 
charge the  few  small  debts  he  then  owed,  which,  according  to 
the  evidence,  did  not  exceed  $400. 

The  deeds  vesting  the  title  in  Elizabeth  Crawford  were  not, 
however,  recorded  until  the  second  day  of  December,  1873,  and 
it  is  contended  that  they  are  not  to  be  regarded  in  force,  as 
against  complainant,  until  that  time.  In  support  of  this  view, 
we  are  referred  to  section  30,  act  of  1872,  Session  Laws  of 
1871-2,  p.  291,  which  declares  all  deeds,  mortgages  and  other 
instruments  of  writing  which  are  authorized  to  be  recorded, 
shall  take  effect  and  be  in  force  from  and  after  the  time  of  filing 
the  same  for  record,  and  not  before,  as  to  all  creditors  and 
subsequent  purchasers,  without  notice,  and  all  such  deeds  and 
title  papers  shall  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers  without  notice,  until  the  same 
shall  be  filed  for  record.  Had  complainant  obtained  a  judg- 
ment before  the  deeds  were  placed  on  record,  and  before  pos- 
session of  the  property  was  transferred  to  Elizabeth  Crawford, 
then  he  would  have  had  a  prior  lien  over  the  deeds,  under 
the  section  of  the  statute  cited,  but  we  do  not  understand  that 
the  statute  has  ever  been  held  to  embrace  within  its  pro- 
visions a  creditor  who  has  not  reduced  his  debt  to  judgment, 
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or  acquired  a  lien  on  the  land  in  some  other  manner;  but,  on 
the  other  hand,  we  are  of  opinion  that  the  statute  was  only 
designed  to  protect  such  creditors  as  had  obtained  a  lien  on 
the  land  by  reducing  their  demands  to  judgment,  or  in  some 
other  mode  provided  by  the  law.  This  is  in  harmony  with 
the  ruling  in  Martin  v.  Dryden,  1  Gilman,  188,  where  it  was 
held  that  a  creditor,  within  the  meaning  of  the  Recording 
act,  was  one  who,  without  actual  or  constructive  notice  of  a 
prior  conveyance  or  incumbrance,  institutes  such  proceedings 
or  takes  such  steps  as  effect  a  lien  on  the  land  before  the 
recording  of  such  conveyance  or  incumbrance,  whether  the 
debt  be  prior  or  subsequent  to  them,  and  whether  the  vendor, 
at  the  time  of  conveying  or  incumbering,  had  other  property 
sufficient  to  pay  the  debt,  or  not. 

The  only  remaining  question  to  be  considered  is,  whether 
the  settlement  was  made  with  a  view  to  contracting  future 
fraudulent  indebtedness.  The  record  contains  no  evidence 
to  sustain  the  decree  on  this  ground.  At  the  time  Crawford 
executed  the  note  to  Elviria  Logan  with  Herrick,  the  latter 
owned  a  farm,  and  was  then  understood  to  be  entirely  solvent, 
and  responsible  for  all  his  contracts,  and  there  is  no  evidence 
in  the  record  that  tends  to  establish  the  fact  that  Crawford 
ever  expected  to  be  called  on  to  pay  the  note.  The  same  is 
true  in  regard  to  the  other  three  notes  which  Crawford  exe- 
cuted. Under  such  circumstances,  it  is  unreasonable  to  believe 
that  Crawford  settled  the  property  in  question  on  his  wife 
with  the  view  or  expectation  of  incurring  future  indebted- 
ness. It  is  not  infrequently  the  case,  that  a  man  who  has 
involved  himself  as  security  for  others,  attempts  to  dispose  of 
his  property  in  order  to  avoid  the  payment  of  such  debts,  but 
it  rarely,  if  ever,  occurs,  that  a  person  disposes  of  his  prop- 
erty with  a  view  of  becoming  indebted  as  security  for 
another. 

We  are  of  opinion  that  the  evidence  fails  to  sustain  the 
decree,  and  the  decree  will  be  reversed  and  the  cause 
remanded.  Decree  reversed. 

26—97  III. 
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Wilt  J  am  Hopkins  et  al. 

v. 

E.  A.  Medley  et  al. 

Filed  at  ML   Vernon  February  3,  1881. 

1.  Partition — of  the  plcad'mgs  therein — whether  as  at  law,  or  in  chancery. 
A  petition  for  the  partition  of  land,  under  the  statute,  is  a  suit  at  law,  and  not 
in  equity,  and,  as  such,  the  proceedings,  except  wherein  otherwise  provided, 
should  conform,  as  far  as  practicable,  to  the  procedure  which  obtains  in  courts 
of  law,  and  this  requirement  is  not  at  all  affected  by  the  fact  that  the  statute 
authorizes  the  court  to  adjust  the  equities  of  the  parties  the  same  as  a  court  of 
equity  might  under  a  like  state  of  facts,  nor  from  the  fact  that  service  is 
required  the  same  as  in  chancery  cases,  and  that  the  answer  may  be 
required  under  oath.  It  is  an  action  at  law  and  a  substitute  for  the  old 
common  law  action  of  partition. 

2.  The  defendant  in  a  proceeding 'for  partition  under  the  statute,  may 
file  such  plea  or  pleas,  other  than  pleas  in  abatement,  as  are  usual  in  common 
law  actions,  and  are  appropriate  to  the  defence  which  he  may  think  proper 
to  interpose,  or  to  the  relief  which  he  himself  may  seek.  The  word  "answer," 
in  the  Partition  act,  is  used  in  its  generic  or  extended  sense,  and  not  with 
reference  to  any  particular  form  of  pleading,  every  plea  in  bar  being,  in  its 
extended  sense,  deemed  an  answer. 

3.  A  petition  for  partition  being  an  action  at  law,  the  answer  can  not  be 
regarded  as  anything  more  than  the  defendant's  plea,  the  sufficiency  of  which 
should  properly  be  determined  upon  demurrer;  but  if  exceptions  are  filed 
to   it,  they  must  be  treated  as  a  demurrer,  and  nothing  more. 

4.  The  defendant  may  plead  any  plea  which  may  afford  him  any  defence,  and 
which  shows  either  that  the  plaintiff  ought  to  have  no  relief  whatever,  or  that 
his  relief  ought  to  be  different  from  that  which  he  claims.  It  must,  of  course, 
take  issue  with  one  or  more  of  those  allegations  which  are  essential  to  every 
complaint  in  partition.  It  must  either  deny  that  the  plaintiff  is  in  possession, 
or  that  the  parties  are  co-tenants,  or  that  the  property  sought  to  be  divided  is 
subject  to  compulsory  partition.  If  no  issue  be  taken  on  some  of  the  essential 
allegations  of  the  complaint,  then  some  affirmative  matter  must  be  stated 
showing  that  the  plaintiff  is  not  entitled  to  any  relief,  or  to  the  relief  sought, 
The  answer  of  the  defendant,  whether  in  form  of  a  plea  or  pleas,  or  otherwise, 
where  the  petition  is  in  a  court  of  law,  is  to  be  judged  and  tested  by  the  prin- 
ciples applicable  to  pleadings  at  law. 

5.  Same — plea  in  abatement  not  allowed  in  suit  for  partition.  In  a  suit  for  the 
partition  of  lands,  no  plea  in  abatement  is  allowed  by  statute,  nor  will  such 
suit  abate  by  the  death  of  any  tenant. 
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6.  Same — partial  defence — amending  petition.  Where  the  answer  to  a  peti- 
tion for  partition  admits  the  purchase  of  the  land  by  a  remote  owner,  but 
charges  that  he  sold  and  conveyed  a  specified  part  of  the  lotto  another,  under 
whom  the  defendants  claim,  before  the  sale  by  him  to  a  party  under  whom 
the  petitioner  claims, — this  part  of  the  answer  will  present  a  good  plea  in 
defence  of  the  relief  claimed,  which  was  as  to  the  entire  lot,  and  the  petitioner 
can  not  recover  at  all  without  amendment. 

7.  Same — as  to  improvements  under  claim  of  ownership.  So,  where  the 
answer  charged  that  a  certain  person,  assuming  to  be  the  owner  in  fee 
of  the  lot,  conveyed  the  same  to  another,  who  thereafter  claimed  to  be 
the  owner  in  fee,  and  who,  while  in  possession  and  so  claiming  to  be 
the  exclusive  owner,  through  loans  from  the  defendant  and  others,  erected 
a  large  three  story  brick  building  thereon  of  the  value  of  from  $4000 
to  $5000,  the  lot  before  that  time  being  comparatively  unimproved  and  not 
worth  more  than  five  or  six  hundred  dollars,  and  showing  that  the  defendant, 
through  several  mesne  conveyances,  had  succeeded  to  all  the  interest  of  the 
party  so  improving  the  same,  it  was  held  as  showing  a  good  defence  in  part 
to  the  relief  sought,  and  that  the  petitioner  was  not  entitled  to  share  in  the 
enhanced  value  of  the  lot  caused  by  the  improvements  made  thereon  in  good 
faith  under  an  honest  belief  of  absolute  ownership. 

8.  Pleading — surplusage  not  reached  by  demurrer.  Surplusage  in  a  plead- 
ing can  not  be  reached  by  a  demurrer,  or  exception  to  an  answer  in  the 
nature  of  a  plea. 

9.  Same — qualities  of  a  plea — general  rule  at  law.  At  law,  it  is  sufficient  if 
the  defendant's  plea  shows  that  the  -plaintiff  is  not  entitled  to  recover.  This 
may  be  done  in  several  ways.  The  defendant  may  deny  all  the  facts  in  the 
declaration,  or,  where  it  consists  of  several  facts,  he  may  pass  over  any  one 
or  more  of  them,  and  single  out  some  particular  one  and  traverse  that  alone, 
or  he  may  admit  them  all  to  be  true,  and  set  forth  a  new  state  of  facts,  which, 
in  law,  shows  the  plaintiff  has,  notwithstanding  the  facts  alleged,  no  right  of 
recovery,  and  in  either  case  the  plea  will  be  good. 

10.  Same — difference  in  chancery  pleading  and  at  law.  There  is  also  this 
difference  in  the  systems  of  pleading  in  equity  and  at  law  :  Whatever  is  not 
admitted  by  the  answer  must  be  proved  by  the  complainant,  although  it  is 
not  denied,  whereas  at  law  everything  which  is  not  denied  is,  by  implication, 
admitted  to  be  true. 

11.  Pleading  in  chancery — requisites  of  answer.  In  a  chancery  suit,  if  a 
defendant  answers,  he  must  do  so  fully.  It  is  not  sufficient  for  him  to  set  up 
a  state  of  facts,  which,  if  true,  would  defeat  the  complainant's  right  to  relief, 
but  he  must  also,  either  admit  or  deny  the  charges  in  the  bill,  or  his  answer 
will  be  subject  to  exception.     In  actions  at  law  the  rule  is  very  different. 

12.  Default — setting  aside.  The  attorney  of  a  defendant,  in  a  partition 
suit,  in  which   a  default  has  been   taken,  in   which  answer  under  oath  was 
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required,  owing  to  other  pressing  professional  business,  was  unable  in  time 
to  make  the  necessary  examination  for  preparing  an  answer,  the  defendant 
residing  in  a  distant  part  of  the  State,  and  the  attorney  also  showed,  by  his 
affidavit,  that  he  believed  the  defendant  had  a  good  defence,  and  that  the 
facts  constituting  such  defence  were  not  within  the  knowledge  of  the  defend- 
ant, who  necessarily  relied  upon  him  to  investigate  and  ascertain  the  facts 
constituting  the  defence,  also  that  the  facts  occurred  many  years  before,  and 
that  he  had  not  had  time  sufficient  to  ascertain  such  facts  with  any  degree 
of  certainty,  and  to  have  procured  the  defendant's  oath  before  the  default  was 
taken,  and  that  it  would  have  been  wholly  impossible  for  him  to  have  pre- 
pared the  case  for  trial  at  such  term  of  court.  It  was  held,  in  view  of  the 
facts  of  this  case,  that,  the  default  ought  to  have  been  set  aside. 

13.  Statute — adopted  from  another  country — rule  of  construction.  Where  the 
legislature  adopts  a  statute  of  Great  Britain,  it  must  be  presumed  to  have 
adopted  it  Avith  the  construction  already  given  it  by  the  English  courts. 


Writ  of  Error  to  the  Circuit  Court  of  Clay  county; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

This  was  a  petition  by  defendants  in  error,  against  plain- 
tiff's in  error,  in  the  Clay  county  circuit  court,  for  the  par- 
tition of  lot  9,  block  20,  in  the  town  of  Flora,  this  State. 
The  charging  part  of  the  petition  was  as  follows: 

Petitioners  say  that  they  are  the  owners  in  fee  of  the  undi- 
vided |f  of  lot  No.  9,  block  20,  in  the  town  of  Flora,  Illinois; 
that  Samuel  White  purchased  of  the  United  States  the  north- 
west quarter  of  the  south-west  quarter  sec.  25,  town.  3,  range 
6,  etc.  White  conveyed  to  John  Brown,  trustee,  the  undivided 
half  of  said  north-west  south-west.  In  1854,  White  and  Brown 
platted  the  town  of  Flora.  John  Brown  conveyed  said  lot  to 
White;  White  conveyed  to  H.  G.  Gunn  ;  Gunn  conveyed  to 
I.  C.  Sailor;  Sailor  conveyed  to  Catharine  Medley,  the  mother 
of  complainants.  In  1863,  Kobert  Medley  and  Catharine 
Medley  conveyed  to  Bishop  &  Howett;  Bishop  conveyed  to 
Howett;  and,  November  26,  1863,  Howett  conveyed  to 
Eobert  and  Catharine  Medley;  November  30,  1863,  Kobert 
and  Catharine  Medley  conveyed  to  Thos.  Cooper;   and  Sep- 
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teraber,  1864,  Cooper  conveyed  to  Catharine  Medley.  Cath- 
arine Medley  died  in  1870,  leaving  Robert  Medley,  her 
husband,  and  W.  T.  Medley,  Charles  Medley  and  petitioners, 
her  children. 

Afterwards,  Robert  Medley  and  W.  T.  Medley  conveyed 
by  warranty  deed  to  other  parties.  Afterwards,  said  Chas. 
Medley  died  intestate.  After  the  death  of  Catharine  Medley, 
Robert  Medley  had  an  estate  by  curtesy  and  possession,  and 
was  entitled  to  possession  till  his  death. 

Arthur  Farrar,  Samuel  Wheeler  and  William  Hopkins 
now  own  the  interest  conveyed  by  said  Robert  and  W.  T. 
Medley,  and  own  J-i,  as  tenants  in  common  with  petitioners. 
Robert  Medley  died  January  1,  1880,  and  by  reason  of  his 
death,  said  curtesy  is  extinguished.  Petition  requires  answer 
under  oath,  and  asks  for  partition. 

A  plea  by  defendants,  alleging  that,  at  the  time  of  filing 
the  petition,  the  west  half  of  the  lot  was  occupied  by  Jennie 
and  L.  B.  Steele,  as  tenants  for  years,  under  Hopkins,  and 
the  west  half  by  Kenner,  as  tenant  for  years,  under  Farrar 
&  Wheeler,  was,  on  motion  of  petitioners,  stricken  from  the 
files,  and  the  defendants  excepted. 

An  application  for  a  continuance  was  then  made  by  defend- 
ants, founded  upon  an  affidavit  by  Hopkins,  setting  up  sub- 
stantially the  same  facts  contained  in  his  answer,  and  alleging 
that  further  time  was  necessary  for  investigating  and  cor- 
rectly ascertaining  the  facts,  etc.  The  application  was  over- 
ruled, and  the  defendants  excepted.  And,  thereupon,  the 
defendants  filed  an  answer,  the  charging  part  being,  in  sub- 
stance, as  follows: 

Defendants  say  :  It  is  true  that  the  petitioners  are  the  heirs 
at  law  of  Catharine  Medley,  and  that  Samuel  White  purchased 
of  the  United  States  the  north-west  south-west  of  said  sec- 
tion 25  ;  but  that,  afterwards,  said  Samuel  sold  and  conveyed 
to  Wm.  White  a  part  of  said  tract,  including,  as  these  defend- 
ants are  informed  and  believe,  about  one-half  off  the  south 
end  of  said  lot  9,  and  at  the  time  of  said  conveyance  of  Sam- 
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nel  White  to  H.  G.  Guun,  said  White  was  not  the  owner  of 
a  part  of  said  lot,  being  the  undivided  one-half  of  said  south 
end  of  said  lot,  and  that  said  interest  in  said  south  end  became 
vested  in  said  W.  T.  Medley.  '  (Other  conveyances  recited  in 
petition  are  admitted).  That  at  the  time  of  the  death  of 
said  Catharine  Medley  the  said  lot  was  unimproved,  except 
that  there  was  an  old  and  nearly  valueless  frame  dwelling 
house  thereon.  That  said  lot  was  worth  about  five  or  six 
hundred  dollars.  That,  after  the  death  of  said  Catharine,  said 
Robert  regarded  himself  as  the  owner  in  fee  of  said  lot,  and 
conveyed  the  same  to  said  W.  T.  Medley,  on  November  16, 
1871 ;  and  the  said  W.  T.  Medley,  from  that  time  forth,  con- 
sidered himself  as  the  owner  in  fee  of  said  lot;  that  the  said 
W.  T.  and  Robert  Medley  procured  an  abstract  of  the  title  to 
said  lot  from  John  Apperson,  a  trustworthy  and  competent 
abstractor  of  titles  in  said  county,  which  abstract  purported 
to  be  an  abstract  in  full  of  all  the  conveyances  of  said  lot, 
but  that  said  abstract  did  not  disclose  the  said  conveyance 
from  Robert  Medley  and  Catharine  Medley  to  Cooper,  and 
said  Robert  Medley,  as  the  surviving  husband  of  Catharine 
Medley,  was  supposed  at  her  death  to  become  the  owner  of 
the  entire  fee  to  said  lot,  and  that,  on  the  faith  of  such 
abstract,  the  conveyances  hereinafter  mentioned  were  all 
made.  That  said  W.  T.  Medley  represented  himself  to  the 
defendants  as  the  owner  in  fee  of  said  lot,  and  upon  the  faith 
of  such  abstract  and  the  representations  aforesaid,  this  defend- 
ant loaned  to  said  W.  T.  Medley  the  sum  of  $2500,  which 
sum  was  expended  by  said  W.  T.  Medley  in  the  erection  and 
completion  of  a  large  three-story  brick  building,  now  stand- 
ing on  said  lot,  and  of  the  value  of  four  or  five  thousand 
dollars.  That  said  W.  T.  Medley  procured,  also,  in  March, 
1873,  a  loan  of  $1500  of  M.  A.  Wolf,  securing  the  same  by 
trust  deed,  with  covenants  of  general  warranty  on  the  west 
half  of  said  lot.  That  on  October  27,  1874,  said  W.  T.  and 
Robert  Medley,  by  their  deed,  with  usual  general  covenants 
of  warranty,  subject  to  said  trust  deed  for  the   use  of  M.  A. 
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Wolf,  conveyed  the  west  half  of  said  lot  to  said  Arthur  Far- 
rar  and  Samuel  Wheeler,  for  the  consideration  of  $3500  paid 
by  said  Farrar  and  Wheeler,  part  of  which  was  paid  by  said 
Farrar  and  Wheeler  assuming  and  paying  off  said  debt  to 
Marcus  A.  Wolf.  That  the  east  half  of  said  lot  was  con- 
veyed by  said  Robert  and  W.  T.  Medley,  by  warranty  deed, 
to  Hun  ley  and  Stanfield,  and  afterwards  to  Fremont  Frazee, 
who  succeeded  to  all  the  rights  and  equities  of  said  Hun  ley 
and  Stanfield,  who  purchased  said  east  half  for  a  consideration 
of  §4000.  That  the  said  $2500  advanced,  as  aforesaid,  by 
said  Wm.  Hopkins,  was  advanced  for  the  purpose  of  com- 
pleting said  brick  building,  then  in  process  of  erection,  and 
was  secured  by  a  deed  of  trust,  with  the  usual  covenants  of 
warranty,  by  Robert  and  W.  T.  Medley,  to  Rufus  Cope,  as 
trustee.  That  a  large  part,  affiant  can  not  state  how  much, 
of  the  purchase  price  paid  by  Farrar  and  Wheeler  for  said 
west  half  of  lot  9,  was  expended  in  finishing  said  building. 
That  said  Hopkins  has  succeeded  to  all  tthe  rights  of  said 
Fremont  Frazee  in  said  east  half  of  said  lot.  That  no  part 
of  said  building  was  erected  with  the  means  of  said  Catha- 
rine Medley,  but  that  the  entire  cost  of  the  same  was  paid  by 
W.  T.  Medley  out  of  the  funds  derived  as  above  stated, 
except  a  part  thereof,  affiant  can  not  state  the  amount,  but  he 
believes  the  amount  was  not  large,  derived  from  the  means 
of  Robert  and  W.  T.  Medley,  and  invested  in  said  building 
in  the  belief  that  they  were  the  legal  owners  of  said  lot. 
That  the  entire  amount  of  money  realized  out  of  the  said 
several  mortgages  or  deeds  of  trust,  and  said  conveyances, 
was  either  expended  in  the  erection  of  said  building  or  went 
into  the  hands  of  the  complainants  herein,  as  the  heirs  or 
legatees  of  said  W.  T.  Medley,  and,  since  his  death,  has  been 
enjoyed  by  them,  and  is  now  owned  and  enjoyed  by  them. 
That  the  defendants,  as  the  grantees  of  said  W.  T.  Medley 
and  Robert  Medley,  are  entitled,  by  virtue  of  their  warranty 
of  good  and  sufficient  title,  indefeasible  and  free  from  incum- 
brance, to  the  said  lot,  in  case  of  a  failure  of  said  title,  to  be 
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reimbursed  for  whatever  loss  they  may  suffer,  out  of  the  assets 
of  the  estate  of  said  Robert  and  W.  T.  Medley,  in  the  hands 
of  said  complainants,  or  which  have  been  received  by  them 
from  the  estate  of  said  Robert  and  W.  T.  Medley.  That 
said  petitioners,  except  the  said  E.  A.  Medley,  are  in  such  a 
condition  financially,  that,  by  suit  at  law,  these  defendants 
would  be  unable  to  collect  the  sums  which  they  w7ould  be 
entitled  to  recover,  in  case  said  petitioners  should  prevail  in 
their  said  petition,  unless  these  defendants  can  be  protected 
in  the  division  of  the  property  in  controversy. 

They  further  say,  that  Jennie  Steele  and  L.  B.  Steele  are 
occupants,  as  tenants  for  years,  of  the  east  half  of  said  lot, 
and  that  Jay  Kenner  is  occupying  the  west  half  of  said  lot, 
as  a  tenant  for  years,  and  that  said  parties  were  occupying  as 
aforesaid,  at  the  time  of  the  commencement  of  this  suit. 
These  defendants,  therefore,  say  that  they  are  entitled  to  have 
allowed  them  the  value  of  the  improvements  made  on  said 
lot,  as  herein  recited. 

Farrar  and  Wheeler,  being  residents  of  Chicago  and  not 
present,  the  answer  was  sworn  to  only  by  Hopkins,  and  was, 
therefore,  treated  as  his  answer  alone.  Farrar  and  Wheeler 
were  called  and  defaulted,  and  a  decree  pro  confesso  was 
entered  against  them,  and  a  number  of  exceptions  were  filed 
to  the  answer  as  to  Hopkins,  the  first  and  third  of  which 
were  sustained,  and,  not  answering  further  upon  being 
required  to  do  so,  a  decree  pro  confesso  was  also  entered 
against  him.     The  first  and  third  exceptions  are  as  follows: 

First — Answer  does  not  sufficiently  set  out  the  conveyance 
of  a  part  of  the  lot  described  by  Samuel  White  to  William 
White,  and  does  not  sufficiently  state  how  W.  T.  Medley 
became  vested  with  that  portion  of  said  lot. 

Third — Answer  is  impertinent  in  alleging  Jay  Kenner, 
Jennie  Steele  and  L.  B.  Steele  in  possession  of  lot,  and  in 
asking  allowance  for  improvements. 

An  application  was  made  to  set  aside  the  default  as  to  Far- 
rar and  Wheeler  founded  upon  the  affidavit  of  their  counsel, 
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stating  that  Farrar  and  Wheeler  reside  in  Chicago;  that  about 
two  weeks  before  this  court,  affiant  was  called  to  go  to  Arkan- 
sas, to  attend  a  circuit  court  in  that  State;  was  absent  about 
one  week;  and  on  his  return  he  received  a  communication 
from  said  defendants  regarding  said  cause;  that  he  gave  the 
matter  of  the  defence  to  said  suit  immediate  attention,  first 
making  an  abstract  of  title  thereto;  that  said  defendants  have, 
as  affiant  believes,  a  good  defence  to  the  claim  of  said  plain- 
tiffs asset  up  in  the  answer  of  Wm.  Hopkins,  herewith  filed; 
that  the  facts  constituting  such  defence,  were  not  within  the 
knowledge  of  said  defendants;  that  they  necessarily  relied 
upon  affiant  to  investigate  and  ascertain  the  facts  constituting 
their  defence  and  necessary  to  be  set  up  in  their  answer;  that 
the  facts  involved  in  said  defence  occurred  years  ago,  and  that 
in  order  to  be  able  to  ascertain  them  with  any  degree  of  cer- 
tainty required  an  amount  of  time  which  it  was  impossible 
for  affiant  to  have  at  his  command  during  the  present  session 
of  court,  in  time  to  procure  the  oath  of  said  defendants  to  an 
answer  before  said  default  was  taken;  and  affiant,  from  his 
knowledge  of  said  cause  says,  on  his  oath,  that  it  would  have 
been  wholly  impossible  for  him  to  have  prepared  said  defence 
for  trial  at  this  term;  that  in  matters  of  the  character  and  im- 
portance of  those  involved  in  this  suit,  it  has  been  the  com- 
mon practice  in  this  court,  to  give  reasonable  and  sufficient 
time  to  counsel,  for  the  preparation  of  pleadings  and  in  pre- 
paring for  trial;  and  affiant  further  says,  that  until  three  or 
four  days  before  said  default  was  taken,  he  had  overlooked  the 
fact  that  the  petition  of  plaintiffs  herein  required  an  answer 
under  oath,  and  that  after  that  he  did  not  have  sufficient 
time  to  procure  the  attendance  of  said  defendants,  who  were, 
as  affiant  believes,  in  the  state  of  New  York,  etc. 

This  application  was  denied,  and  final  decree  entered  against 
the  defendants,  in  conformity  with  the  prayer  of  the  petition. 

Mr.    Rufus  Cope,   for  the  plaintiffs  in  error. 
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Mr.  F.  G.  Cockrell,  and  Mr.  W.  B.  Cooper,  for  the 
defendants  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  importance  of  this  case,  both  with  respect  to  the  legal 
questions  involved  and  the  value  of  the  property  depending 
upon  its  determination,  has  induced  us  to  give  it  our  most 
careful  and  deliberate  consideration,  and  also  to  set  out  more 
fully  than  is  usual  the  proceedings  in  the  court  below,  so  that 
its  real  merits  may  be  presented  in  as  clear  and  compendious 
a  light  as  possible. 

A  reversal  is  asked  upon  a  number  of  grounds  : 

First. — It  is  insisted  that  the  court  erred  in  striking  the 
plea  in  abatement  from  the  files.  This  objection  is  not  well 
taken.  Section  21  of  chapter  1  of  the  Revised  Statutes  pro- 
vides :  ".No  plea  in  abatement  shall  be  received  in  any  suit 
for  partition,  nor  shall  such  suit  abate  by  the  death  of  any 
tenant."  This  section  is  almost  a  literal  copy  of  the  3d  sec- 
tion of  chapter  31  of  8  and  9  W.  Ill,  which  was  passed  by  the 
English  Parliament  to  remedy  some  of  the  delays  and  incon- 
veniences of  the  common  law  action  of  partition.  The  only 
difference  between  the  two  sections  is,  the  3d  section  of  the 
English  statute  contains  the  words  "admitted  or"  immedi- 
ately before  the  word  "received."  2  Sellouts  Prac.  214.  In 
construing  this  section  of  the  English  statute,  it  is  uniformly 
held  that  no  plea  in  abatement  is  admissible  in  partition  pro- 
ceedings, and  in  adopting  it  the  legislature  must  be  presumed 
to  have  intended  to  adopt  it  with  the  construction  already 
given  it  by  the  English  courts.  2  Sellouts  Prac.  217.  In- 
deed, it  is  difficult  to  conceive  how  any  other  construction 
could  have  been  placed  upon  it.  The  language  of  the  section 
is  clear  and  unequivocal.  We  are  of  opinion,  therefore,  the 
plea  in  question  was  properly  stricken  from  the  files. 

Plaintiffs  in  error  also  complain  of  the  action  of  the  court  in 
refusing  to  continue  the  cause  and  to  set  aside  the  default  as 


1881.]  Hopkins  et  al.  v.  Medley  et  al.  411 

Opinion  of  the  Court. 

to  Farrar  and  Wheeler.  Passing  these  questions,  at  least  for 
the  present,  we  proceed  at  once  to  the  more  important  question: 
Was  the  circuit  court  warranted  in  sustaining  the  exceptions 
to  the  answer,  defaulting  the  defendants,  and  rendering  the 
final  judgment  in  the  cause  in  the  manner  it  did? 

Preliminary  to  passing  upon  this  question,  it  is  important 
to  consider  somewhat  the  character  of  the  proceeding  and  the 
principles  and  rules  of  practice  which  should  govern  it. 
For,  whether  the  decision  of  the  court  below  in  sustaining  the 
exceptions  to  the  answer  was  right  or  wrong,  depends,  in 
some  respect,  upon  whether  it  is  to  be  determined  by  prin- 
ciples which  govern  pleadings  at  law,  or  those  which  govern 
pleadings   in  equity. 

In  the  first  place,  it  is  to  be  observed,  there  is  no  question 
or  controversy  here,  as  is  sometimes  the  case,  as  to  whether 
the  proceeding  is  by  bill,  or  by  petition  under  the  statute. 
It  is  clearly  the  latter,  and  as  such,  according  to  the  pre- 
vious decisions  of  this  court,  it  must  be  regarded  as  a  suit  at 
law  and  not  in  chancery,  and  it  therefore  follows,  that  the 
proceedings,  except  when  otherwise  provided,  should  conform, 
as  far  as  is  practicable,  to  the  procedure  which  obtains  in 
courts  of  law,  and  this  requirement  is  not  at  all  affected  by 
the  fact  that  the  present  statute  authorizes  the  court,  in  such 
cases,  to  adjust  the  equities  of  the  parties  to  the  same  extent 
that  a  court  of  equity  might  under  a  like  state  of  facts.  The 
change  in  the  statute,  in  this  respect,  does  not  at  all  affect  the 
character  of  the  court,  as  a  court  of  law,  when  exercising  this 
equitable  jurisdiction.  Its  only  effect  is  to  confer  additional 
jurisdiction  in  a  specific  class  of  cases,  in  which  courts  of 
equity  had  previously  exercised  exclusive  jurisdiction  There 
is  nothing  in  the  nature  of  many  equitable  rights  that  requires 
them  to  be  administered  exclusively  in  courts  of  equity. 
They  might  be  administered  just  as  well  in  a  court  of  law,  if 
the  law  so  provided.  This  is  practically  demonstrated  by  the 
code  system  which  prevails  in  many  of  the  States  of  this 
Union.     Formerly,  the  answer   in  partition  at  law  was  not 
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required,  in  any  case,  to  be  under  oath,  but  the  statute  is  now 
so  modified  that  the  petitioner  may,  if  he  elect  to  do  so, 
require  the  answer  of  the  defendant  to  be  verified  by  oath. 
In  like  manner  there  are  certain  pleas  in  proceedings  at  law 
which  are  required  to  be  verified  by  the  oath  of  the  defendant. 
But  such  verification  of  the  pleadings  has  never  been  sup- 
posed to  affect  the  character  of  the  proceeding,  as  a  suit  at 
law. 

In  Louvalle  v.  Menard,  1  Gilm  39,  before  this  change  in  the 
statute  occurred,  this  court,  in  speaking  of  the  character  of 
the  proceeding,  said  :  "The  mode  of  obtaining  a  division  of 
real  estate,  given  by  this  statute,  was  evidently  intended  to 
take  the  place  of  the  common  law  remedy  by  the  writ  of  par- 
tition. *  *  *  In  this  proceeding  the  defendants  are  not, 
as  in  suits  in  equity,  required  to  make  discovery,  or  even  to 
answer  the  petition  under  oath,  and  the  testimony  is  not 
necessarily  taken  by  depositions,  but  may  be  introduced  viva 
voce  at  the  hearing.  The  proceedings  are  summary  and  in 
rem.  The  court  is  to  act  on  the  legal  estate,  and  not  on  the 
equities  of  the  parties.  Its  only  duty  is  to  ascertain  their 
respective  legal  interests  in  the  premises,  and  direct  a  division 
among  them  accordingly." 

In  Greenup  v.  Sewell,  18  111.  54,  where  the  same  subject 
was  under  consideration,  we  said:  "The  proceeding,  under 
the  statute,  for  partition,  is  strictly  a  proceeding  at  law,  like 
the  common  law  writ  of  partition,  in  which  mere  equitable 
claims  or  titles  can  not  be  investigated  and  determined." 
Without  citing  others,  these  authorities  fully  establish  the 
proposition  that  the  proceeding  in  question  is  an  action  at 
law,  and  a  substitute  for  the  old  common  law  action  of  parti- 
tion. So  far  as  the  procedure  is  defined  by  the  act,  of  course 
that  must  be  substantially  pursued. 

The  first  section  defines  who  are  entitled  to  partition,  and 
gives  all  such  the  right  to  proceed  by  petition  or  bill,  as  they 
may  elect,  thus  clearly  recognizing  the  fact  that  they  are,  in 
contemplation  of  law,  two  distinct  proceedings.    The  act  then 
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proceeds  to  provide  where  such  suits  shall  be  brought,  how 
they  shall  be  brought  and  defended  by  persons  laboring 
under  disabilities,  and  to  define  what  the  petition  shall  con- 
tain. It  also  expressly  provides,  that  service,  whether  by 
notice,  copy  of  petition,  or  by  personal  service  of  the  sum- 
mons, shall  be  in  the  same  manner  as  in  chancery  cases. 

It  is  further  declared  that  the  answer  of  the  defendant, 
when  required  under  oath,  shall  have  the  same  effect  as  sworn 
answers  in  chancery.  The  specific  provisions,  with  reference 
to  service  and  the  effect  of  a  sworn  answer,  are  the  only  ones 
that  make  any  reference  to  the  procedure  in  chancery  cases. 
And  we  presume  that  it  will  hardly  be  contended  that  these 
provisions  have  the  effect  of  changing  the  suit  from  a  legal 
into  an  equitable  proceeding. 

Suppose  our  common  law  procedure  was  so  modified  by 
legislative  enactment  as  to  require  the  same  mode  of  service 
in  all  actions  of  assumpsit,  as  is  required  in  chancery  causes, 
and  it  was  further  provided,  that  all  special  pleas  in  assump- 
sit setting  up  new  matter  by  way  of  confession  and  avoid- 
ance, when  required  by  the  plaintiff,  should  be  verified  by 
affidavit,  and  when  so  verified,  they  should  have  the  same 
effect  as  an  answer  in  chancery, — no  one  would  contend  for  a 
moment,  that  such  legislation  would  have  the  effect  of  chang- 
ing actions  of  assumpsit  into  suits  in  equity,  or  otherwise 
change  "the  practice  or  procedure  in  such  actions.  So  far  as 
the  mode  of  service  is  concerned,  that  is  purely  arbitrary,  and 
does  not  at  all  affect  the  character  of  the  action,  and  the  pro- 
vision giving  the  answer  in  a  partition  at  law  the  same  effect 
as  a  sworn  answer  in  chancery,  affects  only  the  measure  and 
mode  of  proof  in  the  cause,  and  is  simply  equivalent  to 
declaring  that  the  answer,  when  thus  sworn  to,  shall  be  taken 
as  true,  unless  overcome  by  the  testimony  of  two  witnesses,  or 
that  which  is  equivalent  to  the  testimony  of  two  witnesses. 
Of  course  some  actions  at  law  are  more  equitable  than  othei-s, 
depending  upon  the  mode  of  procedure  and  the  equitable 
character  of  the  rights  administered,   but  these   actions   are 
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still  at  law,  and  are  governed  by  the  rules  and  principles 
applicable  to  such  actions. 

The  proceeding  in  this  case,  then,  being  clearly  a  suit  at 
law,  and,  as  such,  pending  in  a  court  of  law  only,-on  principle, 
the  answer  can  not  be  regarded  as  anything  more  than  the 
defendant's  plea,  whose  sufficiency  should  properly  have  been 
determined  by  a  demurrer,  and,  in  any  view,  the  exceptions 
must  be  treated  as  a  demurrer,  and  nothing  more.  Under 
certain  circumstances  important  consequences  flow  from  this 
distinction. 

In  a  chancery  proceeding,  if  a  party  submits  to  answer,  it  is 
well  settled  he  must  answer  fully.  It  is  not  sufficient  for 
him  to  set  up  a  state  of  facts  which,  if  true,  would  defeat  the 
complainant's  right  of  recovery.  He  must,  also,  either  admit 
or  deny  the  charges  in  the  complainant's  bill,  otherwise  his 
answer  will  be  subject  to  exception. 

This  double  office  which  an  answer  in  chancery  performs, 
results,  mainly,  from  the  frame  of  the  bill.  Originally,  all 
bills  were  framed  for  purposes  of  discovery,  as  well  as  relief. 
Hence,  every  bill  not  only  stated  the  facts  upon  which  the 
complainant  relied,  but  also  required  the  defendant  to  answer 
under  oath,  the  charges  in  the  bill,  and  to  this  end  the  bill 
also  contained  specific  interrogatories  founded  upon  the  mat- 
ters therein  stated,  which  the  defendant  was  bound  to  answer. 
And  such  is  often  the  practice  of  the  present  time,  though 
not  universally  so,  as  in  ancient  times.  2  Daniell's  Chancery 
Practice,  813. 

In  a  proceeding  at  law,  however,  the  rule  is  altogether  dif- 
ferent. It  is  sufficient  if  the  plea  of  the  defendant  shows 
that  the  plaintiff  is  not  entitled  to  recover.  This  may  be 
done  in  several  ways.  The  defendant  may  deny  all  the  facts 
in  the  declaration,  or,  where  the  defence  consists  of  several 
facts,  he  may  pass  over  one  or  more  of  them  and  single  out 
some  particular  one  and  traverse  that  alone,  or  he  may  admit 
them  all  to  be  true,  and  set  forth  a  new  state  of  facts,  which, 
in  law,  shows  the  plaintiff,  notwithstanding  the  facts  alleged, 
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has  no  right  of  recovery ;  and,  in  either  case,  the  plea  will  be 
good.  There  is,  also,  this  diversity  in  the  two  systems  of 
pleading.  Whatever  is  not  admitted  by  the  answer  to  be 
true,  in  a  chancery  proceeding,  must  be  proved  by  the  com- 
plainant, although  it  is  not  denied;  whereas,  in  a  pleading  at 
law,  everything  which  is  not  denied  is,  by  implication,  admit- 
ted to  be  true. 

Keeping  in  view  this  diversity  which  prevails  with  respect 
to  the  principles  which  control  the  procedure  in  courts  of  law 
and  courts  of  equity,  we  pass  at  once  to  the  consideration  of 
the  sufficiency  of  the  answer. 

It  admits  that  petitioners  are  the  heirs  of  Catharine  Med- 
ley, the  purchase  of  the  lot  by  Samuel  White  from  the  gov- 
ernment, but  charges  that  he  sold  one  half  off  the  south  end 
of  the  lot  to  William  White,  and  that  Samuel  White,  at  the 
time  of  his  conveyance  to  Gunn,  through  whom  petitioners 
claim,  was  not  the  owner  of  the  undivided  south  half  of  the 
lot,  and  that  the  interest  therein  became  vested  in  W.  T. 
Medley,  through  whom  defendants  claim.  It  also  charges, 
that  the  lot,  at  the  time  of  Catharine  Medley's  death,  was 
unimproved,  except  an  old  and  nearly  valueless  frame  house, 
and  was  not  worth  over  five  or  six  hundred  dollars;  that 
after  her  death,  to-wit:  on  the.  16th  of  November,  1871, 
Robert  Medley,  'assuming  to  be  the  owner  in  fee  of  the  lot, 
conveyed  the  same  to  W.  T.  Medley,  who  thereafter  claimed 
to  be  the  owner  in  fee;  that  while  in  possession  and  so  claim- 
ing to  be  the  exclusive  owner  in  fee,  W.  T.  Medley,  through 
loans  from  Hopkins  and  others,  erected  thereon  a  large  three- 
story  brick  building,  which  is  now  of  the  value  of  from  four 
to  five  thousand  dollars,  and  afterwards,  for  the  consideration 
of  $3500,  conveyed  the  west  half  of  the  lot  to  Farrar  and 
Wheeler,  a  large  .portion  of  the  consideration  being  applied 
in  discharging  the  incumbrances  which  had  accrued  in 
improving  the  lot,  as  above  stated;  and  that,  for  the  consid- 
eration of  $4000,  he  also  conveyed  the  east  half  to  Hunley 
and  Stanfield,  who  conveyed  to  Frazee,  and  that  defendant 
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Hopkins  has  succeeded  to  all  Frazee's  interests  and  rights  in 
the  same. 

Upon  this  state  of  facts  it  would  be  the  grossest  injustice  to 
give  the  petitioners  an  equal  interest  in  the  enhanced  value 
of  the  lot.  If  the  facts  alleged  in  the  answer  be  true, — and, 
for  the  purpose  of  passing  upon  its  sufficiency,  we  must 
assume  them  to  be  so, — not  a  dollar  of  their  money  was  con- 
tributed to  making  the  valuable  improvements  erected  on  the 
lot  by  W.  T.  Medley.  Upon  a  partition  between  him  and 
them,  no  one,  we  presume,  would  contend  for  a  moment,  that 
he  would  not  be  allowed  the  exclusive  benefit  of  the 
improvements  thus  made  by  him;  but  it  is  equally  clear, 
that  his  assignees,  who,  in  good  faith,  purchased  his  interest 
in  the  lot,  honestly  believing,  as  is  shown  by  the  answer,  that 
he  was  the  exclusive  owner,  are,  in  equity,  subrogated  to  all 
his  rights.     Louvalle  v.  Menard,  supra. 

Under  the  decree  rendered,  these  valuable  improvements, 
amounting  to  four  or  five  thousand  dollars,  are  taken  from 
the  defendants,  who  purchased  them  in  good  faith,  presuma- 
bly paying  their  full  value,  and  absolutely  given  to  the  peti- 
tioners, who  never  paid  for  them  a  single  cent.  If  the  answer 
is  to  be  regarded  as  simply  the  plea  of  the  defendant,  and  its 
sufficiency  is  to  be  tested  by  the  rules  and  principles  which 
obtain  in  courts  of  law,  it  is  substantially  good, — for,  admit- 
ting the  facts  therein  alleged,  it  clearly  shows  the  petitioners 
are  not  entitled  to  recover  according  to  the  case  made  by  the 
petition. 

Every  plea  in  bar,  in  the  generic  or  extended  sense  of 
the  term,  is  deemed  in  law  an  answer,  and  doubtless  the 
legislature  used  the  term  in  the  Partition  act  in  this  general 
sense,  rather  than  with  reference  to  any  particular  form  of 
pleading.  And  that  the  act  contemplates,  or,  at  least,  did 
contemplate,  as  originally  framed,  the  ordinary  course  of 
pleadings  and  procedure  as  they  obtain  in  courts  of  law,  so 
far  as  applicable  in  carrying  into  effect  the  objects  and  pur- 
poses of  the  act,  is  manifest   from  the  eighth  section  of  the 
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act  which,  as  now  modified,  constitutes  the  fifteenth  section. 
It  provided  as  follows: 

"The  court  shall  ascertain,  from  the  evidence,  in  case  of 
defaulter  from  the  confession,  by  plea  of  the  parties  if  they 
appear,  or  from  the  verdict  by  which  any  issue  of  fact  shall  be 
determined,  and  shall  declare  the  rights,  titles  and  interests 
of  all  the  parties  to  such  proceedings — petitioners  as  well  as 
defendants — and  give  such  judgment  as  may  be  required  by 
the  rights  of  the  parties." 

We  here  see  grouped  together  the  three  distinct  ideas  of  a 
plea  confessing  the  action,  a  trial  by  a  jury,  and  the  rendition 
of  a  judgment,  rather  than  a  decree,  all  of  which  are  appro- 
priate only  to  proceedings  at  law.  In  short,  we  are  of 
opinion  that  the  defendant,  in  a  proceeding  of  this  kind,  may 
file  such  plea  or  pleas,  other  than  pleas  in  abatement,  as  are 
usual  in  common  law  actions,  and  are  appropriate  to  the 
defence  which  he  may  think  proper  to  interpose,  or  to  the 
relief  which  he  himself  may  seek.  And  such  seems  to  be  the 
general  doctrine  on  the  subject.  But  for  the  statute,  pleas  in 
abatement  might  be  interposed  to  actions  of  this  kind  just 
the  same  as  to  any  others,  and  where  no  such  statutory  pro- 
vision forbids,  pleas  in  abatement  are  admitted  the  same  as 
other  pleas. 

Freeman,  in  his  work  on  Co-tenancy  and  Partition,  in 
treating  of  this  subject  (section  495),  says:  "In  the  States 
of  California  and  New  York,  and  probably  most  of  the  other 
States,  where  statutory  provisions  have  not  directed  to  the 
contrary,  the  proceedings  and  pleadings  on  the  part  of  the 
defendant  in  partition  correspond  with  those  in  other 
actions." 

In  section  498,  the  same  author  says :  "  In  the  United 
States,  it  is  generally  understood  that  the  defendant  may 
plead  any  plea,  including  pleas  in  abatement,  which  affords 
him  any  defence  to  the  plaintiffs  petition,  and  which  show 
either  that  the  plaintiff  ought  to  have  no  relief  whatever,  or 
that  his  relief  ought  to  be  different  from  that  which  he  claims 
27—97  III. 
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in  liis  petition.  The  answer  of  the  defendants  may  be  con- 
fined wholly  to  showing  that  the  plaintiff  is  not  entitled  to 
relief.  If  so,  it  must,  of  course,  take  issue  with  one  or  more  of 
those  allegations  which  we  have  shown  to  be  essential  to  every 
complaint  in  partition.  It  must  either  deny  that  the  plain- 
tiff is  in  possession,  or  that  the  parties  are  co-tenants,  or  that 
the  property  to  be  divided  is  subject  to  compulsory  partition. 
If  no  issue  be  taken  on  some  of  the  indispensable  allegations 
of  the  complaint,  then  some  other  matter  must  be  affirma- 
tively stated,  as,  that  the  plaintiff  has  no  legal  capacity  to 
sue,  or  that  there  is  another  action  pending  between  the 
same  parties  for  the  partition  of  the  same  property.  *  *  ■# 
Other  and  further  pleadings  may  also  be  had  between  the  parties 
respectively,  according  to  the  practice  of  the  court,  as  in  per- 
sonal actions,  until  an  issue  or  issues  in  law  or  in  fact  be  joined 
between  the  parties  or  some  of  them." 

The  foregoing  clearly  shows  that  the  answer  of  the  defend- 
ant, whether  in  the  form  of  a  plea  or  pleas,  technically  so 
called,  or  otherwise,  where  the  petition  is  pending  in  a  court 
of  law,  is  to  be  judged  of  and  tested  by  the  principles  appli- 
cable to  other  pleadings  in  courts  of  law,  and,  as  before  stated, 
when  the  answer  in  the  case  before  us  is  thus  tested,  it  is 
substantially  good.  Even  admitting  the  allegation  excepted 
to  for  insufficiency  was  wanting  in  certainty,  as  claimed,  still 
the  answer,  outside  of  that,  shows  clearly  and  beyond  all 
question  that  Samuel  White  did  not  own  the  south  half  of 
the  lot  at  the  time  of  his  conveyance  to  Gunn,  and  it  follows, 
as  a  necessary  consequence,  that  the  petitioners  have  not  the 
interest  in  the  lot  specified  in  their  petition,  and  were  not, 
therefore,  entitled  to  recover  at  all  without  amending  it. 
But,  leaving  this  out  of  the  question  also,  and  assuming  that 
defendants  have  only  the  H  of  the  lot,  still  the  answer  clearly 
shows  that  the  defendants  are  entitled  to  the  value  of  the 
improvements  made  by  W.  T.  Medley. 

So  far  as  the  third  exception  is  concerned,  treating  it  as  a 
demurrer,  it   should   not   have   been  sustained.     Taking  the 
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petitioners'  own  view  of  the  matter,  the  statement  in  the 
answer,  to  the  effect  that  other  parties  were  in  possession  of 
the  premises,  as  tenants  for  years,  who  had  not  been  made 
parties,  can  only  be  regarded  as  surplusage,  which  can  not  be 
reached  by  demurrer. 

Upon  the  whole,  as  the  case  is  now  presented,  we  are  sat- 
isfied that  substantial  justice  has  not  been  done  in  the  dispo- 
sition of  it  in  the  court  below,  and,  for  this  and  other  reasons 
already  given,  we  are  of  opinion  the  judgment  of  that  court 
should  be  reversed,  and  the  cause  remanded  so  as  to  afford 
the  parties  an  opportunity  of  having  a  trial  of  the  cause  on 
its  merits. 

Without  stopping  to  discuss  the  error  assigned  upon  the 
refusal  of  the  court  to  set  aside  the  default  entered  against 
Farrar  and  Wheeler  and  grant  a  continuance,  we  are  of  opin- 
ion, under  the  circumstances  of  this  case,  the  ends  of  justice 
will  be  subserved  by  setting  the  default  aside  and  permitting 
them  to  answer  the  petition  as  they  may  be  advised,  and  it  is 
accordingly  so  ordered. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 


Jesse  D.  Jennings 

v. 
Fayette  County. 

Filed  at  31  t.  Vernon  February  3,  1881. 

1.  Compensation  of  county  officers — out  of  ivhat  fund  to  be  paid.  Section  10 
of  article  10  of  the  present  constitution,  and  the  legislation  under  it,  make  it 
the  duty  of  the  county  board  to  fix  the  compensation  of  all  county  officers, 
with  the  amount  of  their  necessary  clerk  hire,  stationery,  fuel,  and  other  ex- 
penses, and,  in  all  cases  where  fees  are  provided  for,  such  compensation  shall  be 
paid  only  out  of,  and  shall  in  no  case  exceed,  the  fees  actually  collected.    The 
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compensation  of  such  officers  can  not  be  increased  or  diminished  during  their 
term  of  office.  All  fees  and  allowances  in  excess  of  their  compensation  shall 
be  paid  into  the  county  treasury. 

2.  Same — compensation  may  include  expenses  of  the  office.  Compensation  of 
county  officers  may  or  may  not  include  expenses  of  the  office.  It  is  lawful  to 
fix  a  compensation  that  will  include  the  expenses  of  the  office  as  well  as  the 
personal  services  of  the  incumbent,  but  it  is  also  lawful  to  fix  one  amount  for 
the  personal  services  of  the  officer,  and  another  amount  for  the  expenses  of 
the  office. 

3.  Where  the  compensation  includes  expenses  of  the  office,  such  officer  is 
entitled  to  retain  the  full  amount  allowed,  if  the  fees  actually  collected  equal 
that  amount.  But  where  one  sum  is  allowed  to  the  officer  as  compensation  for 
services,  and  another  sum  for  expenses,  such  officer  may  retain  out  of  the  fees 
collected  the  amount  allowed  him  for  his  personal  services,  but  no  more  of  the 
sum  appropriated  for  expenses  than  the  sum  actually  expended  for  that  pur- 
pose. 

4.  County  officers — effect  of  approving  reports  of  as  to  fees  collected,  etc. 
The  fact  that  a  county  board  has  approved  of  a  sheriff's  report  that  showed 
an  amount  due  him  after  deducting  all  fees  actually  collected,  imposes  no  obli- 
gation on  the  county  to  pay  him  the  deficit.  The  balance  found  to  be  due  him 
on  his  final  return  may  be  paid  to  him  out  of  any  fees  earned  by  him  during 
his  term  of  office,  when  afterwards  collected  by  his  successor. 

5.  A  county  officer  takes  his  office  cum  onere,  and  the  county  board  has  no 
power,  even  if  willing  to  do  so.  to  make  up  any  deficiency  that  may  exist,  either 
for  his  own  personal  services,  or  for  the  expenses  of  the  office,  except  out  of 
fees  earned  by  him  and  which  shall  be  collected. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  error  to  the  Circuit  Court 
of  Fayette  county;  the  Hon.  Charles "S.  Zane,  Judge,  pre- 
siding. 

Mr.  Anthony  Thornton,  for  the  plaintiff  in  error. 

Mr.  E.  M.  Ashcraft,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  record,  that  Jesse  D.  Jennings  was 
sheriff  of  the  county  of  Fayette  for  one  full  term,  from  De- 
cember, 1874.  At  the  September  term,  prior  to  his  election, 
the  board  of  supervisors  fixed  the  compensation  of  the  in- 
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coming  sheriff  at  the  sum  of  $1200  per  annum,  and  ordered 
that  such  sheriff  be  allowed  $800  per  year  for  "pay  of  deputies." 
While  these  orders  were  in  force  the  sheriff  elect  entered  upon 
the  discharge  of  the  duties  of  such  office,  and  regularly  there- 
after made,  as  he  was  required  to  do  by  law,  semi-annual  reports 
of  the  fees  of  his  office  by  him  collected.  His  reports  show, 
that,  at  the  date  they  were  made,  the  sheriff  had  not  collected 
sufficient  fees  to  liquidate  his  compensation  and  allowance  for 
deputy  hire  for  the  period  covered  by  the  reports,  and  stated 
the  amounts  of  such  deficiencies. 

On  the  6th  of  March,  1878,  claimant  presented  his  account 
to  the  board  of  supervisors  for  the  balance  due  him  for  deputy 
hire  ($1600),  from  which  he  deducted  two  small  items,  leav- 
ing a  balance  of  $1474.65.  The  board  of  supervisors  disal- 
lowed the  claim,  but,  on  appeal,  the  circuit  court  allowed  the 
full  amount  of  such  claim.  That  judgment  was  reversed  by 
the  Appellate  Court,  and  final  judgment  rendered  against 
claimant  for  costs.     The  case  comes  to  this  court  on  error. 

As  to  the  facts  of  this  case,  there  is  no  disagreement.  The 
Appellate  Court  seems  to  have  placed  its  decision  on  the 
ground  the  county  was  not  liable  for  any  part  of  claimant's 
account,  no  matter  whether  the  claim  arose  out  of  the  allow- 
ances made  to  him  for  compensation,  or  to  him  "for  pay  of 
deputies."  The  judgment  of  that  court  was  clearly  right, 
and  conforms  to  the  construction  heretofore  given  by  this 
court  to  section  10,  article  10  of  the  constitution. 

Section  9,  article  10  of  the  constitution,  to  which  our  atten- 
tion has  been  directed  as  bearing  on  the  decision,  has  exclu- 
sive application  to  the  county  of  Cook,  and  its  construction 
is  not  now  involved.  The  rights  of  claimant  are  definitely 
fixed  by  section  10,  article  10  of  the  constitution,  and  by  legis- 
lation in  conformity  with  it.  That  section  makes  it  the  duty 
of  the  county  board  to  fix  the  compensation  of  all  county 
officers,  with  the  amount  of  their  necessary  clerk  hire,  sta- 
tionery, fuel,  and  other  expenses,  and  in  all  cases  where  fees 
are   provided    for,  such   compensation  shall   be  paid  only  out 
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of,  and  shall  in  no  case  exceed,  the  fees  actually  collected. 
The  same  section  forbids  that  the  compensation  of  such  offi- 
cers shall  be  increased  or  diminished  during  their  term  of 
office,  and  enjoins  upon  them  the  duty  to  pay  "all  fees  and 
allowances"  by  them  received  in  excess  of  their  compensation, 
into  the  county  treasury. 

Adhering,  as  we  do,  to  the  definition  of  the  word  "com- 
pensation," as  given  in  the  former  decisions  of  this  court,  as 
that  word  is  used  in  the  constitution  and  the  statutes,  the 
case  presents  no  difficulty.  It  is  plain  the  "compensation" 
of  a  county  officer,  where  fees  are  provided  for,  must  be  paid 
out  of,  and  can  in  no  case  exceed,  the  fees  actually  collected. 
That  is  a  limitation  on  the  county  board.  They  can  not  pay 
such  officers  the  "compensation"  allowed  to  them  out  of  any 
fund  other  than  fees.  "Compensation "  of  county  officers 
may  or  may  not  include  expenses  of  the  office.  It  is  not 
alone  for  the  personal  services  of  the  incumbent.  It  is  law- 
ful to  fix  a  "compensation"  that  will  include  expenses  of  the 
office  as  well  as  the  personal  services  of  the  incumbent,  as 
was  done  in  Kilg ore's  case,  76  111.  548. 

But  it  is  also  lawful  for  the  board  to  fix  one  amount  for 
the  personal  services  of  the  officer,  and  another  amount  for 
the  expenses  of  the  office.  This  mode  of  iixing  the  "com- 
pensation" of  county  officers  was  approved  in  Wheeloch  v.  The 
People,  84  111.  551,  and  in  Cullom  v,  Dolloff,  94  id.  330. 
Where  the  compensation  includes  expenses  of  the  office,  such 
officer  is  entitled  to  retain  the  full  amount  allowed,  if  the  fees 
actually  collected  equal  that  amount.  But  where  one  sum  is 
allowed  to  the  officer,  another  sum  for  expenses,  such  officer 
may  retain  out  of  the  fees  collected  the  amount  allowed  to 
him  for  his  personal  services,  but  no  more  of  the  sum  appro- 
priated for  expenses  than  the  sum  actually  expended  for  office 
expenses.  This  was  expressly  decided  in  Cullom  v.  Dolloff, 
supra.  Had  the  board,  in  this  case,  fixed  the  compensation 
of  the  sheriff  at  $2000  per  annum,  and  provided  it  should  be  in 
full  of  all  expenses  of  the  office,  including  "pay  of  deputies," 
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there  would  be  no  question  it  could  only  be  paid  out  of  fees 
actually  collected.  No  obligation  would  rest  upon  the  county 
to  make  up  the  deficit  that  might  remain  after  exhausting  the 
fees  of  the  office.  What  possible  difference  can  it  make 
whether  the  board  fixed  one  sum  for  the  services  of  the  offi- 
cer and  another  sum  for  office  expenses,  or  one  sura  for  both? 
In  either  case  the  allowances  can  only  be  paid  out  of  fees 
actually  collected.  The  incumbent  takes  the  office  cum  oiiere. 
The  constitutional  inhibition  is  absolute,  the  "compensation" 
allowed  by  the  board,  whether  it  includes  expenses  of  the 
office  or  not,  shall,  in  no  case,  exceed  the  fees  of  the  office 
actually  collected,  and  the  county  has  no  power,  if  willing  so  to 
do,  to  make  up  any  deficiency  that  may  exist.  All  the  county 
board  intended  to  do,  by  its  orders,  was  to  give  the  sheriff  a 
compensation  of  $1200  a  year,  and  so  much  as  might  be 
necessary  of  an  additional  sum  of  $800  for  "pay  of  deputies," 
if  a  sufficient  sum  for  that  purpose  could  be  realized  from  the 
fees  and  emoluments  of  the  office,  but  not  otherwise.  Any 
contract  to  do  more,  on  the  part  of  the  county,  would  have 
been  without  authority  of  law,  and  of  no  binding  obligation. 

Great  stress  is  laid  on  the  fact  the  county  board  approved 
of  the  sheriff's  report  that  showed  an  amount  due  him  after 
deducting  all  fees  actually  collected.  That  fact  imposed  no 
obligation  on  the  county.  It  was  the  duty  of  the  board  to 
audit  and  examine  such  reports. 

The  statute  has  expressly  provided,  "if  there  shall  be  any 
balance  of  salary  due  and  unpaid  to  any  such  officer  at  the 
time  of  making  the  last  return,  at  the  close  of  his  term  of 
office,  and  there  be  not  a  sufficient  amount  of  fees  collected  by 
such  officer,  remaining  in  the  county  treasury,  to  pay  such 
balance,  it  shall  be  paid  to  him  out  of  the  fees  earned  by  him 
during  his  term  of  office,  when  afterwards  collected  by  his 
successor." 

It  was,  therefore,  eminently  proper  the  board  should  ex- 
amine the  reports  of  the  sheriff,  and,  if  found  correct,  approve 
the  same,  so  that  if  a  fund   should   thereafter  accumulate   in 
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the  comity  treasury,  out  of  which  the  balance  due  him  could 
be  paid,  it  might  be  known  what  amount  he  would  be  enti- 
tled to  receive.  The  evidence  shows  claimant  earned  more 
fees  during  his  term  of  office  than  would  be  sufficient  to  pay 
the  sum  allowed  him  for  personal  services  and  the  additional 
sum  allowed  for  the  "pay  of  deputies."  Should  these  fees  be 
collected  by  his  successor  in  office,  and  be  paid  into  the  county 
treasury,  they  would  constitute  a  fund  out  of  which  he  might 
be  paid  the  sum  his  last  report  shows  he  would  be  entitled 
to  receive.  But  if  such  fees  are  not  collected,  there  is  no  fund 
out  of  which  he  could  be  paid. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  Vogt 

v. 

James  Dun  ley  et  al. 

Filed  at  3I(.  Vernon  February  3,  1881. 

Stock  running  at  large — election  in  respect  thereto.  Under  the  stock  law 
of  1874  an  election  may  be  held  at  any  general  election,  or  every  such  elec- 
tion, until  the  result  shall  be  against  cattle  running  at  large,  notwithstanding 
a  previous  vote  allowing  them  to  so  run  at  large.  But,  after  a  vote  requiring 
domestic  animals  to  be  kept  up  by  their  owners,  no  other  vote  upon  that 
subject  is   allowed  until  after  the  expiration  of  five  years. 

Writ  of  Error  to  the  Appellate  Court  for'the  Fourth  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  St.  Clair  county;  the  Hon.  George  W.  Wall, 
Judge,  presiding. 

Messrs.  Wilderman  &  Hamill,  and  Mr.  F.  E.  Scheel, 
for  the  plaintiff  in  error,, 

Mr.  James  M.  Dill,  for  the  defendants  in  error. 
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•    Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  case  was  tried  at  the  January  term,  1879,  of  the  St. 
Clair  circuit  court,  before  the  judge,  without  a  jury,  by  con- 
sent of  parties,  upon  the  following  agreed  facts:  "It  is 
agreed,  that  in  the  year  1872,  upon  a  petition  of  the  requisite 
number  of  voters  of  said  county  of  St.  Clair,  the  question 
of  permitting  stock  to  run  at  large  in  St.  Clair  county,  Illi- 
nois, was  submitted  to  the  voters  of  said  county,  at  the  regular 
fall  election  of  said  year,  and  that  a  majority  of  all  the  votes 
cast  at  said  election,  on  this  question,  was  in  favor  of  stock 
running  at  large  in  said  county;  that  at  the  regular  fall  elec- 
tion of  1876,  held  in  said  county,  upon  a  similar  petition  of 
the  voters  of  said  county,  the  question  was  again  submitted 
to  the  voters  of  said  county,  and  a  majority  of  all  of  said 
voters  voted  in  favor  of  keeping  up  stock  in  said  county.  It 
is  further  agreed,  that  said  defendant's  (Dunley)  stock  was 
running  at  large  in  Cahokia  precinct  since  said  last  named 
vote;  that  said  stock  strayed  on  the  lands  of  the  plaintiff  and 
damaged  his  crops;  that  the  plaintiff  (Vogt)  did  not  have  the 
said  lands  trespassed  on  enclosed  by  any  fence.  It  is  further 
agreed,  that  in  case  the  Stock  law  shall  be  held  in  force  ill 
this  county,  and  that  it  was  unlawful  for  stock  to  run  at  large 
in  this  county,  then  judgment  shall  be  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  one  dollar  and  costs,  otherwise 
the  judgment  shall  be  for  the  defendant  for  costs."  It  was 
also  further  agreed,  at  said  trial  of  said  cause,  that  at  the 
election  of  1876  a  majority  of  the  legal  voters  of  Cahokia 
precinct  voted  in  favor  of  permitting  domestic  animals  to  run 
at  large.     No  other  evidence  was  offered. 

The  court,  on  this  stipulation,  found  the  issues  in  favor  of 
defendant.  Plaintiff  entered  a  motion  for  a  new  trial,  but  it 
was  overruled  by  the  court,  and  a  judgment  was  rendered 
against  plaintiff  for  the  costs  of  the  suit.  The  case  was 
removed  to  the  Appellate  Court,  where  the  judgment  of  the 


426  Yogt  v.  Dunley  et  al.  [Feb. 

Opinion  of  the  Court. 

circuit  court  was  affirmed,  and  plaintiff  brings  the  case  to  this 
court  ou  error. 

The  decision  of  this  case  turns  upon  the  question,  whether 
this  last  election  was  authorized  by  the  statute.  It  is  claimed 
that,  one  election  having  been  held,  resulting  against  enclos- 
ing stock  and  in  favor  of  its  running  at  large,  the  power  to 
vote  on  the  question  was  thereby  exhausted.  On  the  other 
side,  it  is  contended  that  the  statute  authorizes  another  vote 
to  be  taken  after  the  expiration  of  five  years  from  the  first 
election. 

The  first  section  of  chapter  8  (Rev.  Stat.  1874,  p.  130,) 
prohibits  domestic  animals  from  running  at  large,  under  a 
penalty  prescribed.  The  second  section  provides,  that  a  vote 
of  the  electors  of  any  county  may  be  ordered,  on  a  petition  as 
provided,  for  and  against  such  animals  running  at  large.  The 
fourth  section  provides,  that  if  a  majority  of  the  votes  shall 
be  cast  in  favor  of  such  animals  running  at  large,  it  shall  be 
lawful  for  them  to  be  so  permitted. 

The  sixth  section  saves  the  rights  of  counties,  etc.,  where 
an  election  had  been  had  on  that  question,  in  pursuance  to 
any  law  in  force  when  this  chapter  took  effect.  The  seventh 
section  provides,  that  where,  in  any  county,  etc.,  domestic 
animals  have  been  restrained  from  running  at  large,  and 
there  shall  afterwards  be  a  vote  to  permit  them  to  do  so,  such 
vote  shall  not  take  effect  for  one  year;  and  no  vote  shall  be 
again  taken,  where  they  have  been  so  restrained,  for  five 
years. 

It  will  be  observed  that  the  first  election  was  held  in  this 
case  in  1872,  under  a  law  adopted  that  year,  (see  Session 
Laws  1871-2,  p.  116,)  and  it  was  in  force  at  the  time  the  act 
of  1874  went  into  effect,  and  is  within  the  saving  clause  of 
the  latter  act. 

The  second  section  of  the  act  of  1874  is  broad  and  com- 
prehensive in  its  provisions.  It  provides,  that  "on  the  peti- 
tion of  one  hundred  legal  voters   of  the  county  being   filed 
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with  the  county  clerk,  before  the  time  of  giving  notice  of  the 
general  election  in  November,  in  any  year,  in  counties  not 
under  township  organization,  *  *  *  the  county  clerk 
shall  cause  notice  to  be  given,  that  at  such  election  a  vote 
may  be  taken  in  such  county,  for  and  against  domestic  ani- 
mals *  *  *  being  allowed  to  run  at  large, "  etc.  It  is 
seen  that  there  is  no  limitation,  but  the  petition,  etc.,  may  be 
at  any  general  election. 

It  is  claimed,  that  the  provisions  of  this  section  are  suffi- 
ciently broad  to  authorize  an  election  to  be  held  at  any  gen- 
eral election,  or  every  such  election,  until  the  result  shall  be 
against  cattle  running  at  large,  and  when  an  election  shall 
have  so  resulted,  that  another  election  can  not  be  held,  as 
provided  by  the  seventh  section,  until  the  expiration  of  five 
years  thereafter. 

Will  the  second  section  bear  this  construction?  The 
seventh  section  prescribes  the  time  which  shall  expire,  after  an 
election  has  resulted  in  restraining  animals  from  running  at 
large,  before  another  election  shall  be  held  to  determine 
whether  they  may  run  at  large,  and  there  is  no  provision,  in 
terms,  on  the  subject  of  another  election  when  the  voters  have 
refused  to  restrain  such  animals.  Can  we  say  that  it  was  the 
intention  of  the  law-makers  to  prohibit  all  but  one  election 
when  it  resulted  against  restraining  animals,  and  permit  other 
elections  when  a  first  election  had  resulted  in  favor  of 
restraint?  We  think  not.  The  first  section  prevents  animals 
from  running  at  large  throughout  the  State,  and  the  other 
sections  provide  a  mode  by  which  the  people  of  any  county, 
etc.,  if  they  desire  it,  may  permit  them  to  run  at  large.  The 
first  section,  being  general  in  its  provisions,  indicates 
that  the  policy  of  the  General  Assembly  was,  to  prohibit  ani- 
mals from  running  at  large.  If  such  was  the  general  policy 
why,  when  a  vote  had  resulted  in  favor  of  their  running  at 
large,  prevent  the  people  of  that  county  from  ever  availing 
themselves  of  the  benefits  of  the  general  policy,  and  permit 
those  who  had   adopted   it  to  reject  it  by  a  subsequent  vote? 
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To  so  suppose  is  unreasonable.  We,  on  the  contrary,  must 
expect  that  body,  to  effectuate  its  general  policy,  to  afford 
more  means  and  greater  facilities  to  avail  of  it  than  to 
reject  it. 

If  the  General  Assembly  had  favored  the  policy  of  permit- 
ting animals  to  run  at  large,  it  would  simply  have  provided 
that  the  people  might  vote  to  keep  them  enclosed,  thus 
making  that  an  exception  to  the  general  law.  On  the  con- 
trary, it  made  the  rule,  to  enclose  stock,  and  liberty  to  permit 
them  to  run  at  large  the  exception  to  the  general  law.  This, 
we  think  indicates  the  policy  was  to  enclose  stock.  This 
being  the  object  of  the  law,  if  required,  the  act  should  receive 
a  liberal  construction  to  carry  out  its  provisions.  This  is, 
perhaps,  rendered  more  manifest  from  the  fact,  that  when  the 
people  voted  not  to  permit  animals  to  run  at  large,  the 
seventh  section  prevents  another  election  for  five  years. 

The  section  is  broad  enough  to  authorize  more  than  one 
election,  where  it  results  in  favor  of  stock  running  at  large. 
And  we  think  it  was  intended  to,  and  does,  authorize  annual 
elections  until  one  shall  result  in  favor  of  their  restraint. 
This  being  so,  this  election  was  authorized  and  binding,  and 
having  resulted  in  favor  of  restraining  stock  of  the  character 
of  that  stock  named  in  the  stipulation,  defendant  in  error 
violated  the  law  in  permitting  his  animals  to  trespass  on 
plaintiff  in  error,   and  was  liable  for  the  penalty. 

The  judgment  of  the  Appellate  Court  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Chart.es  E.  Capps  et  al. 

v. 

Montgomery  Hickman,  Guardian,  etc. 

Filed  at  Ml.  Vernon  February  3,  1881. 

1.  Will — when  portions  are  rendered  inoperative.  Where  a  testator,  in  the 
mercantile  business  with  two  of  his  sons,  by  his  will  directed  that  his  two 
sons  should  continue  the  business  until  his  youngest  child  should  attain  his 
majority,  unless  it  should  prove  unprofitable,  in  which  event  the  goods  should 
be  sold  and  the  proceeds  loaned,  etc.,  and  also  that  the  widow  should  be  paid 
annually  a  certain  sum  of  money,  and  the  testator  sold  out  his  interest  in  the 
business  to  his  two  sons  before  his  death,  and  the  widow  renounced  the  pro- 
visions of  the  will,  it  was  held  that  these  subsequent  facts  rendered  such  pro- 
visions of  the  will  inoperative. 

2.  Same — when  executors  are  made  trustees  for  minor  children,  not  bound  to  pay 
over  to  statutory  guardian.  A  testator,  by  his  will,  appointed  two  of  his  sons  exe- 
cutors, and  directed  and  empowered  them  to  sell  all  real  and  personal  property 
belonging  to  the  estate,  except  the  homestead  and  household  goods  devised  to 
his  widow  for  life,  and  use  the  proceeds  for  the  payment  of  legacies  and  for 
the  support  and  education  of  the  minor  children,  and  also  provided  that  the 
executors  should  hold  the  estate  in  trust,  except  as  otherwise  provided,  until 
the  youngest  child  should  become  of  age,  and  further  declared:  "I  will  that 
my  executors  pay  out  of  my  estate  annually  a  sum  which,  together  with  that 
provided  in  section  third  hereof,  is  sufficient  to  clothe,  educate  and  support 
my  minor  children  until  they  become  of  lawful  age:  "  Held,  that  the  execu- 
tors were  made  trustees  of  the  estate,  and,  in  effect,  testamentary  guardians 
of  the  minors,  with  the  duty  to  clothe,  educate  and  support  them,  and  that 
while  faithfully  discharging  such  duty,  the  court  had  no  rightful  power  or 
authority  to  require  the  executors  to  pay  over  any  moneys  to  the  statutory 
guardian  of  such  minors  for  their  support  and  education. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District; 
— heard  in  that  court  on  error  to  the  Circuit  Court  of  Fay- 
ette county;  the  Hon.  W.  R.  Welch,  Judge,  presiding. 

This  was  an  application,  by  Montgomery  Hickman,  to  the 
probate  court  of  Fayette  county,  asking  that  over  $9000  be 
paid  to  him  as  guardian  of  the  minor  heirs  of  E.  Capps, 
deceased,  for  the  support  and   maintenance  of  the   minors. 


430  Capps  et  al.  v.  Hickman,  Guardian,  etc.       [Feb. 

Brief  for  the  Appellants. 

On  appeal  to  the  circuit  court,  that  court  rendered  judgment 
against  the  appellants,  who  took  the  case  to  the  Appellate 
Court  for  the  Fourth  District  by  writ  of  error,  where  the 
judgment  of  the  circuit  court  Avas  affirmed.  The  executors 
prosecute  this  appeal  to  reverse  the  judgment  of  affirmance. 

Mr.  Edwin  M.  Ashcraft,  for  the  appellants: 

The  questions  presented  to  this  court  for  decision  in  this 
case  are : 

1.  Is  the  fund  set  apart  in  the  will  of  Ebenezer  Capps, 
for  the  support  and  education  of  his  minor  children,  a  trust 
fund  in  the  hands  of  his  executors? 

2.  By  the  will  of  Ebenezer  Capps,  are  the  executors  or 
testamentary  trustees  clothed  with  the  duty  of  disbursing  and 
paying  out  this  fund  for  the  support  and  education  of  his 
minor  children,  or  should  it  be  paid  to  the  guardian  to  be  by 
him  disbursed  for  the  minors? 

The  appellants  are,  by  the  will,  testamentary  trustees  of 
his  estate,  and  clothed  with  the  duty  of  disbursing  such  fund 
for  the  support,  education  and  maintenance  of  his  minor 
children;  and  the  placing  of  any  part  of  this  fund  in  the 
hands  of  any  other  person  is  in  violation  of  its  provisions. 

In  this  case,  so  far  as  this  fund  is  concerned,  the  executors 
are  testamentary  trustees,  and  the  minors  are  the  cestuis  que 
trust. 

The  cestui  que  trust  has  no  remedy  except  in  a  court  of 
equity.  Miller's  case,  Freem.  283;  Witter  v.  Witter,  3  P. 
Wms.  102;  King  v.  Jenkins,  3  Dow.  &  R.  41;  Edwards 
v.  Graves,  Hob.  265  ;  Farrington  v.  Knightly,  1  P.  Wms. 
149;  Vanderstegen  v.  Witham,  6  M.  &  W.  457;  Bond 
v.  Nurse,  10  Q.  B.  244;  Edwards  v.  Lowndes,  1  E.  &  B.  81  ; 
Drake  v.  Fywall,  1  H.  &  C.  78;  Sturt  v.  Mellish,  2  Atk.  612; 
Allen  v.  Imlet,  Holt.  641 ;  Holland's  case,  Styl.  41 ;  Queen  v. 
Orton,  14  Q.  B.  139. 

"In  whatever  way,  or  for  whatever  purpose,  or  in  what- 
ever   form,  trusts    arise    under   wills,   they  are    exclusively 
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within  the  jurisdiction  of  courts  of  equity."  Story's  Equity 
Jurisprudence,  vol.  2,  sec.  1058,  p.  278. 

Courts  of  probate  have  no  jurisdiction  of  estates  held  by 
executors  who  are  testamentary  trustees.  The  jurisdiction 
in  chancery  is  exclusive.     Billlngsly  v.  Harris,  17  Ala.  214. 

The  surrogate  court  lias  no  power  over  a  trustee.  Andrews'' 
case,  1  Johns.  Ch.  99. 

The  orphans'  court  has  no  jurisdiction  to  call  the  trustee 
of  a  minor's  property  into  court,  and  compel  him  to  appro- 
priate part  of  it  to  the  minor's  maintenance  and  education. 
PotVs  case,  1  Ashem,  (Pa.)  340. 

The  settlement  of  the  accounts  of  a  testamentary  trustee  is 
a  matter  of  equity  jurisdiction,  and  does  not  belong  to  courts 
of  probate,  nor  is  it  given  to  them  by  law.  Parsons  v.  Ly- 
man, 32  Conn.  566. 

Messrs.  Henry  &  Farmer,  for  the  appellee: 

In  order  to  a  clearer  understanding  of  the  legal  effect  of 
this  will  of  Ebenezer  Capps,  a  few  facts  must  be  kept  con- 
stantly in  view. 

The  first  is,  that  all  the  property  and  business  out  of  which 
was  to  come  the  support  for  the  wife  and  children  mentioned 
in  sections  four  and  seven  of  the  said  will,  were  disposed  of 
and  parted  with  by  the  said  Ebenezer  Capps  after  he  made 
the  said  will,  and  prior  to  his  death,  the  legal  effect  of  which 
was  to  render  nugatory  and  be  a  revocation  of  the  will  pro 
tanto,  or  those  portions  of  it  resting  or  depending  upon  the 
business  or  means  mentioned  in  those  sections.  This  is  a 
proposition  so  evident  that  it  would  scarcely  require  a  cita- 
tion of  authorities;  but  we  refer  the  court  to  Jarman  on 
Wills,  (5th  Am.  ed.)  vol.  1,  p.  308,  etc.;  4  Kent,  (9th  ed.) 
pp.  623,  624  and  625, — notes  and  authorities  there  cited. 

The  second  fact  to  be  noted  is,  that  Elizabeth  Capps,  widow 
of  Ebenezer  Capps,  renounced  the  provisions  made  for  her 
in  said  will,  thereby  virtually  rendering  null  and  void  the 
third  and  tenth  sections  of  the  said  will. 
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Now,  read  the  will  with  the  third,  fourth,  seventh  and 
tenth  sections  left  out,  and  see  what  you  have  left.  It  is 
simply  a  widow  with  her  rights,  such  as  the  statute  gives  her, 
and  no  other  provision  made  for  the  maintenance  of  the 
minor  children,  save  that  made  in  section  eleven  of  the  will, 
and  no  one  having  any  testamentary  right  to  the  care  or  cus- 
tody of  their  persons  or  their  means.  Under  such  circum- 
stances, what  reason  can  be  urged  why  the  court  of  probate 
of  Fayette  county  should  not  or  could  not  appoint  a  guardian, 
especially  when  their  natural  guardian,  their  mother,  requests 
it?  And,  after  he  is  appointed,  is  it  not  his  duty  to  look 
after  the  education  and  maintenance  of  his  wards?  That  be- 
ing his  duty,  is  it  not  his  right  to  have  the  means  set  apart 
by  their  father's  will,  for  that  purpose?  The  will  says  it 
shall  be  annually  paid  by  the  executors.  Paid  to  whom? 
To  their  guardian  of  course.  No  other  person  has  the  right 
to  have  it  paid  to  him. 

We  understand  the  general  principle  of  law,  both  in  this 
country  and  in  England,  to  be  that  where  an  executor  is  also 
appointed  trustee  for  the  holding  and  payment  of  specific 
legacies,  for  investing  funds  and  holding  them  for  distributees 
or  legatees,  his  office  of  executor  does  not  end,  nor  his  office 
of  trustee  begin,  until  he  has  settled  an  account  in  the  probate 
court,  and  has  set  apart  and  invested  the  fund,  and  given 
bond  as  trustee.  Until  that  is  done,  the  estate  is  still  liable 
for  the  legacy,  the  securities  on  his  executor's  bond  are  still 
liable,  and  he  is  still  subject  to  the  orders  of  the  probate 
court  as  executor.  See  Perry  on  Trusts,  sec.  574;  Dorr  v. 
Wainwright,  IZ  Pick.  388;  Pryor  v.  Talbot,  10  Cush.  1; 
Brown  v.  Kelsey,  2  id.  248. 

By  the  provisions  of  section  18,  19  and  20  of  article  6  of 
the  constitution  of  1870,  and  the  laws  enacted  thereunder,  it 
seems  to  us  clear  that  the  judge  of  probate  in  the  State  of 
Illinois  has  original  jurisdiction  in  all  that  class  of  cases,  and 
we  should  think  it  would  extend  even  to  the  trust  fund,  after 
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the  executor  has  qualified  as  trustee.     See  sec.  114  of  chap. 
3,  Rev.  Stat.  1874,  eutitled  " Administration  of  Estates." 

As  to  the  character  of  the  jurisdiction  of  county  courts,  see 
Probst  v.  Meadows,  13  111.  157;  Reynolds  v.  The  People,  55 
id.  128. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  decision  of  the  questions  presented  by  the  record 
depend,  mainly,  upon  the  construction  to  be  placed  upon  the 
will  of  the  deceased,  Ebenezer  Capps.  The  third  clause  of 
the  will  reads  as  follows: 

"  Third. — It  is  my  desire  that,  after  my  death,  my  beloved 
wife  shall  continue  to  reside  at  my  present  homestead,  and 
that  my  minor  children  shall  reside  with  her  as  long  as  they 
desire  or  until  they  attain  their  majority;  and  that  they  be 
kindly  treated,"  etc. 

It  further  provides,  that  the  wife  may  have  the  homestead 
and  furniture  therein  during  her  natural  life,  or  so  long  as 
she  resides  upon  the  premises,  for  the  use  of  herself  and  the 
three  minor  children,  George,  Susan  and  Rosa  Capps,  until 
they  attain  their  majority. 

At  the  time  the  will  was  written,  the  testator  was  engaged 
in  the  mercantile  business  with  his  two  sons,  under  the  firm 
name  of  E.  Capps  &  Sons,  who  were  named  as  executors  in 
the  will.     The  fourth  clause  of  the  will  declared: 

"  Fourth. — It  is  my  will,  that  the  amount  I  may  have 
invested  in  the  mercantile  firm  of  E.  Capps  &  Sons  at  the 
time  of  my  death,  shall  remain  so  invested,  and  be  and 
remain  under  the  absolute  control  of  my  sons  Charles  and 
Thomas  Capps,  until  the  youngest  child  becomes  of  lawful 
age,  and  that  the  net  profits  of  said  investment  be  paid  annu- 
ally to  my  said  wife,  for  her  support  and  for  the  support  and 
education  of  my  minor  children  :  Provided,  that  if,  at  any 
time,  my  executors  may  deem  it  for  the  best  interests  of  the 
estate,  or  the  business  proves  unprofitable,  they  are  author- 
ized to  withdraw  such  investment,  and  are  directed  to  loan 
28—97  III. 
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the  money  so  withdrawn  at  the  highest  legal  rate  of  interest, 
and  pay  the  interest  annually  to  my  said  wife,  for  her  sup- 
port and  for  the  support  of  the  said  minor  children  during 
their  minority." 

The  fifth  clause  of  the  will  directs  the  executors  to  sell  the 
testator's  personal  property,  except  the  household  goods. 
The  sixth  and  seventh  clauses  of  the  will  declared : 

"Sixth. — I  give  and  bequeath  to  my  beloved  daughter, 
Hannah  Jenks,  the  sum  of  $1600;  to  my  beloved  daughter, 
Sarah  Jerauld,  the  sum  of  $1000;  and  to  my  beloved  daugh- 
ter, Mary  Williams,  the  sum  of  $3000;  each  and  all  of  them 
to  be  paid  by  my  executors  within  one  year  after  my  death. 
And  I  give  and  bequeath  to  my  beloved  son,  George  B. 
Capps,  the  sum  of  $10,000,  to  be  paid  to  him  by  my  execu- 
tors when  he  arrives  at  the  age  of  twenty-one  years;  to  my 
beloved  daughter,  Rosa  Capps,  the  sum  of  $3000,  and  to  my 
beloved  daughter,  Susan  Capps,  the  sum  of  $3000,  to  be  paid 
to  each  of  them  when  they  arrive  at  the  age  of  eighteen  years, 
respectively. 

"Seventh. — It  is  my  desire  that  my  business  be  carried  on 
after  my  death,  so  far  as  practicable,  in  the  same  manner  as 
it  is  now  conducted  ;  and,  therefore,  my  executors,  hereinafter 
named  and  appointed,  are  hereby  invested  with  the  absolute 
control  and  disposal  of  my  estate,  both  real  and  personal, 
(except  my  homestead  and  household  goods,  as  is  provided  in 
the  third  section  hereof,)  until  my  youngest  child  becomes 
of  age,  and  my  estate  is  fully  settled  and  distributed,  as 
herein  provided;  and  they  are  hereby  authorized,  directed 
and  empowered,  when  they  believe  it  to  be  for  the  best  inter- 
est of  my  estate,  to  sell  and  convey  any  or  all  of  my  real 
estate  in  fee  simple,  and  use  the  proceeds  for  the  payment  of 
legacies  and  bequests  herein  enumerated,  for  the  support  and 
education  of  my  minor  children  until  they  become  of  age, 
and  for  making  such  improvements  as  they  may  deem  for  the 
best  interest  of  the  estate;  and  whatever  amount  of  money 
may  be  in   their  hands  at  any  time,  which  is  not  needed  for 
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the  support  and  education  of  my  minor  children,  or  other 
purposes  herein  enumerated,  shall  be  loaned  out  by  my  exe- 
cutors, on  good  security,  to  be  approved  by  them,  at  the 
highest  legal  rate  of  interest,  and  that  the  interest,  and  all 
rents  and  profits  from  my  estate  be  collected  and  used  by  my 
executors,  subject  to  the  same  directions  as  the  rest  of  my 
estate." 

The  eighth  clause  declared: 

"Eighth. — It  is  my  will  that  my  executors  hold  all  my 
estate  in  trust,  except  as  otherwise  provided  herein,  until  my 
youngest  child  becomes  of  age,  and  the  estate  is  fully  settled; 
and  I  hereby  empower  and  authorize  them  to  sell  and  transfer 
any  or  all  my  real  estate  at  private  sale,  when  they  believe  it 
is  for  the  best  interest  of  the  estate,  hereby  giving  them  full 
power  and  authority  to  make  and  execute  good  and  sufficient 
deed  or  deeds  therefor,  give  bonds  for  deeds,  if  they  desire, 
until  deferred  payments  are  made,  and  to  take  such  security 
as  they  may  deem  sufficient  to  secure  deferred  payments." 

The  ninth  clause  of  the  will  directs  the  executors  to  pay 
certain  amounts  to  his  sister  and  step-daughter.  The  tenth 
directs  the  executor  to  pay  the  widow  $400  annually,  for  her 
support  and  maintenance,  until  the  youngest  child  becomes 
of  age. 

The  eleventh  and  twelfth  provisions  were. as  follows: 

"  Eleventh. — I  will  that  my  executors  pay  out  of  my  estate 
annually,  a  sum  which,  together  with  that  provided  in 
section  third  hereof,  is  sufficient  to  clothe,  educate  and 
support  my  minor  children  until  they  become  of  lawful  age. 

"  Twelfth. — It  is  my  will,  that  when  my  youngest  child 
becomes  of  lawful  age,  then  all  my  real  and  personal  prop- 
erty, not  otherwise  disposed  of,  shall  be  sold  at  private  sale, 
and  whatever  amount  of  money  remains  in  the  hands  of  my 
executors,  after  paying  all  the  legacies  and  annuities  herein 
provided,  and  all  costs,  commissions  and  fees  are  deducted, 
be  divided  equally  among  all  my  children,  viz:  Sarah  Jerauld, 
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Hannah  Jenks,  Mary  Williams,  Charles  Capps,  Thomas 
Capps,  Rosa  Capps,  George  B.  Capps  and  Susan  Capps;  and 
if  any  of  my  children  die  before  receiving  the  legacies  herein 
bequeathed,  or  before  the  estate  is  distributed,  I  desire  the 
share  of  each  child  or  children  to  descend  in  accordance 
with  the  laws  of  descent  in  this  State." 

The  thirteenth  clause  requires  the  executors  to  give  bond, 
and  the  fourteenth  and  last  clause  names  the  executors. 

The  testator,  before  his  death,  sold  his  interest  in  the  store 
to  his  two  sons,  and  the  widow  renounced  the  provisions  of 
the  will,  after  it  had  been  admitted  to  probate,  and  elected  to 
take  under  the  statute. 

The  sale  made  by  the  testator  in  his  lifetime  of  the  interest 
he  had  in  the  mercantile  firm  of  E.  Capps  &  Sons,  of  course 
left  that  part  of  the  sixth  clause  of  the  will,  which  relates  to 
the  continuance  of  the  business  and  payment  of  the  net  profits 
to  the  widow,  inoperative,  and  when  the  widow  renounced 
the  provisions  of  the  will,  the  renunciation,  in  effect,  left  the 
tenth  clause  of  the  will  inoperative,  and  every  other  clause 
which  provided  for  the  payment  of  money  to  her  for  her  own 
use.  But,  notwithstanding  the  renunciation,  and  also  the 
fact  that  the  testator  sold,  before  his  death,  all  interest  in  the 
mercantile  business,  the  main  features  of  the  will  remained 
as  it  was  written. 

The  two  defendants,  Charles  and  Thomas  Capps,  are,  by 
the  terms  of  the  will,  made  executors,  and  they  are  also  made 
trustees,  clothed  with  the  power  of  expending  a  portion  of  the 
estate  for  the  support  and  education  of  the  minor  children 
of  the  testator.  A  mere  reference  to  the  provisions  of  the 
will  is  enough  to  demonstrate  that  the  executors  are  to  be 
regarded  as  trustees,  in  the  management  and  disbursement 
of  the  estate.  Under  the  seventh  clause,  they  are  directed 
and  empowered  to  sell  all  real  and  personal  property  belong- 
ing to  the  estate,  and  use  the  proceeds  for  the  payment  of 
legacies,   and  for  the  support  and  education  of  the  minor 
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children.  The  eighth  clause  of  the  will,  in  express  terms, 
directs  and  declares,  that  the  executors  shall  hold  the  estate 
in  trust,  except  as  is  otherwise  provided,  until  the  youngest 
child  becomes  of  age.  The  intent  of  the  testator  is  so  mani- 
fest,  from  the  language  used,  that  there  would  seem  to  be  no 
doubt  in  regard  to  the  fact  that  his  object  was  to  establish  the 
relation  of  trustee  and  cestui  que  trust  between  his  executors 
and  his  minor  children.  It  was  not  even  necessary  that  the 
testator  should  have  used  the  word  trust.  Hill  on  Trustees, 
page  101,  says:  "It  is  by  no  means  necessary  that  the  donee 
should  be  expressly  directed  to  hold  the  property  to  certain 
uses,  or  in  trust,  or  as  trustee,  although  such  terms,  having  a 
defined  and  technical  meaning,  are  more  usually,  as  well  as 
more  properly,  employed.  It  is  one  of  the  fixed  rules  of 
equitable  construction,  that  there  is  no  magic  in  particular 
words;  and  any  expressions  that  show,  unequivocally,  the  in- 
tention of  the  parties  to  create  a  trust,  will  have  the  same  effect. 
It  was  said  by  Lord  Eldon,  that  the  word  trust  not  being 
made  use  of,  is  a  circumstance  to  be  alluded  to,  but  nothing 
more;  and  if  the  whole  frame  of  the  will  creates  a  trust,  for 
the  particular  purpose  of  satisfying  which  the  estate  is  devised, 
the  law  is  the  same,  though  the  word  trust  is  not  used."  If, 
then,  the  executors  were  trustees,  as  well  as  executors,  the 
question  arises,  what  were  their  duties  in  relation  to  the  minor 
children  of  the  testator?  Were  they  required  to  pay  money 
over  to  a  guardian  appointed  by  the  court,  to  be  by  him  dis- 
bursed, or  was  it  made  a  part  of  their  duty  to  pay  out  the 
money  themselves?  The  terms  of  the  will  answer  the  ques- 
tion. In  the  eleventh  clause,  the  testator  declares:  "I  will 
that  my  executors  pay  out  of  my  estate,  annually,  a  sum, 
which,  together  with  that  provided  in  section  third  hereof,  is 
sufficient  to  clothe,  educate  and  support  my  minor  children 
until  they  become  of  lawful  age." 

Under  this  provision  of  the  will,  it  was  no  part  of  the  duty 
of  the  executors  to  pay  over  to  a  guardian  any  sum  of  money 
whatever,  but,  on  the  other  hand,  they  were  required  to  pro- 
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vide  the  means  to  clothe,  educate  and  support  the  minors  in 
the  same  manner  that  a  guardian  would  who  had  been  ap- 
pointed by  a  court,  and  who  had  in  his  hand  moneys  belong- 
ing to  his  wards  which  had  to  be  paid  out  for  the  support  and 
education  of  the  wards.  They  were,  in  effect,  testamentary 
guardians.  The  duty,  which  the  will  and  the  law  imposed 
upon  the  executors,  so  far  as  is  shown  by  this  record,  has 
been  faithfully  performed.  The  wants  of  the  minors  have 
been  supplied  by  them  whenever  they  have  been  called  upon. 
The  record  shows  no  single  instance  where  they  have  declined 
to  respond  when  called  on  to  supply  any  want  of  either  of 
the  minor  children  of  the  testator.  Under  such  circumstances, 
we  perceive  no  ground  upon  which  the  court  could  properly 
make  an  order  requiring  the  executors  to  pay  over  any  sum 
of  money  to  the  guardian.  Had  the  testator  intended  that 
the  money  in  the  hands  of  the  executors,  which  was  ap- 
propriated for  the  support  and  education  of  the  minors, 
should  be  by  them  paid  over  to  a  guardian  to  be  by  him  dis- 
bursed, it  is  strange  that  the  will  contains  no  intimation  in 
that  direction.  The  testator,  reposing  confidence  in  the 
persons  whom  he  selected  as  executors,  saw  proper  to  place 
his  estate  in  their  hands  as  trustees  and  testamentary  guard- 
ians, a  portion  of  which  they  are  required  annually  to  pay 
out  to  clothe,  educate  and  support  his  three  minor  children, 
and,  so  long  as  they  discharge  the  trust  faithfully,  as  required 
by  the  terms  of  the  will,  courts  have  no  right  to  interfere. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  to 
this  opinion. 

Judgment  reversed. 

Dickey,  Ch.  J.:  I  think  the  will  makes  the  executors 
trustees  of  the  body  of  his  estate  to  hold  that  which  ultimately 
is  to  go  to  the  then  minor  children,  until  the  time  of  distribu- 
tion;  but  I  do  not  think  they  were  made  by  the  will  guard- 
ians of  the  minors.     I  think  the  guardian  appointed  by  the 
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court  should  have  the  custody  of  the  funds,  to  be  paid  out 
annually  for  the  support  and  education  of  the  minors,  and 
the  trustees  have  no  authority  to  control  the  mode  of  apply- 
ing this  annuity  from  time  to  time. 


The  Hartford  Fire  Insurance  Company 

v. 

George  Olcott. 

Filed  at   Ottawa  February  3,  1881. 

1.  Insurance — who  may  sue — insurance  bymorlgagor  for  benefit  of  mortgagee — 
separate  and  distinct  character  of  their  interests.  Where  a  party,  borrowing 
money  in  pursuance  of  the  terms  of  his  deed  of  trust,  to  secure  its  payment 
procured  a  policy  of  insurance  on  the  buildings  on  the  premises  conveyed,  iu 
terms,  to  himself,  but  which  contained  a  clause,  that,  in  the  event  of  a  loss, 
the  money  due  for  the  same  should  be  paid  to  the  trustee  for  the  lender, 
and  the  mortgage  clause  in  the  policy  provided  that  when  the  insurance 
company  should  pay  the  holder  of  the  note  any  sum  for  loss,  and  should 
claim  that,  as  to  the  mortgagor,  no  liability  existed,  the  company  should, 
at  once,  be  legally  subrogated  to  all  the  rights  of  such  holder,  under  all  the 
securities  held  as  collateral  to  the  debt,  to  the  extent  of  such  payment, 
or,  at  its  option,  might  pay  the  holder  the  whole  principal  due, 
with  interest,  and  should  thereupon  receive  a  full  assignment  and  trans- 
fer of  the  securities  held  as  collateral  to  the  debt:  Held,  that  this  was  an 
express  contract  with  the  creditor  of  the  assured,  and  that  to  the  extent  of 
the  debt  secured  by  the  deed  of  trust,  the  creditor  had  an  interest  distinct 
from  that  of  the  owner  of  the  property,  and  that  any  loss  to  that  interest 
accruing  under  the  policy  was  payable  to  the  trustee  for  the  use  of  the  holder 
of  the  note,  and  that  he  might  maintain  an  action  for  the  same  in  his  own 
name. 

2.  Same — and  herein,  also,  of  additional  insurance.  The  owner  of  property 
procured  a  policy  of  insurance  on  the  buildings  thereon  in  his  own  name,  for 
his  own  benefit,  and  for  the  benefit  of  a  bank  to  whom  he  had,  on  the  same 
day,  given  a  note  for  money  loaned  to  him,  secured  by  deed  of  trust  on  the 
same  property,  which  deed  required  him  to  insure  the  same  as  a  further  secu- 
rity. The  policy  provided,  that,  in  case  of  a  loss,  the  insurance  company 
should  pay  the  amount  of  the  loss  to  the  trustee  named  in  the   trust  deed, 
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for  the  bank  or  holder  of  the  note;  that  the  owner,  the  mortgagor, 
might  procure  additional  insurance,  upon  condition  that  he  should  not  be 
entitled  to  recover  of  the  company  "  any  greater  proportion  of  the  loss  or 
damage  than  the  amount"  insured  by  the  policy  bore  to  the  whole  sum  insured  ; 
and  that  in  case  of  damage  to  the  property,  not  totally  destroyed,  unless  the 
amount  of  such  damages  was  agreed  upon  between  the  assured  and  the  com- 
pany, it  should  be  appraised  by  disinterested  and  competent  persons  mutually 
agreed  upon  by  the  parties.  The  mortgage  clause  in  the  policy  provided 
that  the  insurance  as  to  the  trustee,  or  successors  only,  should  not  be  inval- 
idated by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  property,  nor 
by  the  occupation  of  the  premises  for  purposes  more  hazardous  than  were 
permitted  by  the  policy,  only  requiring  the  trustee,  or  the  holder  of  the  note,  to 
notify  the  company  of  any  change  of  ownership  or  increase  of  hazard  which 
should  come  to  his  knowledge,  and  to  pay  for  such  increase  of  hazard  on  rea- 
sonable demand,  if  the  owner  should  refuse  to  pay  the  same,  according  to  the 
established  scale  of  rates.  The  owner  of  the  property  afterwards  procured  four 
additional  policies  on  the  same  property,  payable  to  himself  and  wife  alone,  in 
which  the  bank  had  no  interest:  Held,  that  the  owner  and  the  bank  held  dis- 
tinct interests  under  the  policy,  it  being,  in  substance,  two  contracts;  that  the 
owner,  in  a  suit  on  the  policy  for  a  loss,  would  be  limited  to  a  recovery  of  the 
pro  rata  share  of  the  company,  when  prorated  with  the  amounts  of  the  subse- 
quent policies,  and  would  be  bound  by  his  act  of  submitting  the  amount  of  dam- 
ages to  appraisal ;  but  the  bank,  in  a  suit  by  it  or  its  trustee,  would  not  be 
limited  to  a  recovery  of  the  insurance  company's  prorated  share,  with  the  four 
companies  issuing  the  subsequent  policies,  nor  would  it  be  bound  by  the  selec- 
tion of  appraisers  in  which  it  did  not  join.  It  having  no  control  over  the 
acts  of  the  mortgagor,  was  not  bound  by  his  acts,  or  neglect. 

3.  Contract — construction — how  arrived  at.  The  intention  of  the  parties  to 
a  contract,  if  it  can  be  clearly  ascertained,  from  the  evidence,  must  be  car- 
ried into  effect;  and,  in  ascertaining  this  intention  *it  is  proper  to  take  into 
consideration  all  the  facts  and  circumstances  legally  constituting  a  part  of 
the  transaction. 

4.  Same — promise  to  pay  a  third  person.  Where  one  person,  for  a  valuable 
consideration,  as,  the  loan  of  money  to  him  by  a  bank,  agrees  to  procure, 
and  does  procure  a  promise  in  writing  of  another  party  to  pay  the  bank  a  sum 
of  money,  the  promise  is  valid  and  binding. 

5.  Same — whether  an  act  is  required  to  be  performed,  and  has  been  performed, 
under  a  contract.  Where  a  deed  of  trust  is  executed,  in  which  is  conferred 
upon  a  trustee  power  to  sell  and  convey  in  the  event  of  an  omission  to  do  a 
specified  act,  it  is  conclusive  proof  that  such  act  is,  by  the  contract  of  the 
parties,  enjoined  to  be  done;  and  when  also  such  specified  act  is  thereafter 
done  in  proper  time  by  the  party  whose  property  is  liable  to  be  sold  for  the 
omission,  it  is  conclusive  proof  that  it  was  done  pursuant  to  such  contract  of 
the  parties. 
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6.  Consideration — forbearance  to  sell  properly  under  deed  of  trust.  Forbear- 
ing the  sale  of  property  held  as  security  for  the  payment  of  a  debt  is  a  suffi- 
cient consideration  to  support  an  executed  contract  on  the  part  of  the  owner 
of  the  property  to  keep  the  same  insured. 

7.  So,  where  the  owner  of  premises,  borrowing  money  of  a  bank,  gave  a 
deed  of  trust  on  the  same  to  secure  its  repayment,  and  therein  covenanted  to 
have  the  buildings  thereon  insured  and  kept  insured  for  the  amount  of  the 
loan,  and  the  condition  also  provided  that  if  he  failed  to  make  such  insurance, 
the  trustee  might,  at  any  time,  sell  the  property,  whether  the  debt  was  due 
or  not,  and  he  did  procure  an  insurance,  payable  to  the  trustee,  for  the 
benefit  of  the  bank,  and  paid  the  premium  for  the  same:  Held,  that  the  pre- 
vention of  the  sale  of  the  mortgagor's  property,  under  the  power  of  sale,  was 
a  sufficient  consideration  for  the  payment  of  the  premium  on  the  policy  for 
the  bank. 

8.  Same — toho  regarded  as  a  party  to  the  consideration — insurance  by  mortgagor 
for  benefit  of  mortgagee.  Where,  pursuant  to  the  terms  of  a  loan  by  a 
bank,  and  the  terms  of  a  deed  of  trust  to  secure  the  repayment  of  the  sum 
evidenced  by  notes  of  the  borrower,  to  keep  the  mortgaged  property  insured 
for  the  benefit  of  such  bank,  or  the  holders  of  the  notes,  as  a  further  security, 
the  borrower  paid  the  premium  and  kept  the  property  insured,  making  the 
policy  payable  to  the  trustee  for  the  benefit  of  the  bank,  the  bank,  which  the 
trustee  represented,  was  held  to  be  a  party  to  the  contract  and  the  considera- 
tion, the  additional  security  arising  from  the  insurance  being  in  consideration 
of  the  loan,  and  the  premium  paid  being  to  perfect  the  security. 

9.  Practice — error  that  will  not  reverse.  Where  all  the  evidence  that  was 
offered,  or  could  have  been  admitted  under  special  pleas,  was  admitted  under 
the  general  issue,  the  ruling  of  the  court,  sustaining  a  demurrer  to  the 
special  pleas,  can  not  be  urged  as  a  ground  for  reversing  a  judgment  in  favor 
of  the  plaintiff,  as  the  error,  if  any,  could  not  have  prejudiced  the  defendant. 

10.  Variance — allegation  and  proof.  Where  the  owner  of  property  agrees 
to  give  a  trust,  deed  to  secure  money  to  be  loaned  to  him,  and  also  to  insure 
the  property  for  the  further  security  of  the  lender,  which  he  does  do,  and  the 
loan  is  thereby  effected,  in  a  suit  by  the  trustee  of  the  lender,  to  whom  it  is 
agreed  in  the  policy  to  pay  the  insurance  money,  there  will  be  no  variance  if 
it  is  alleged  in  the  declaration  that  the  trustee  paid  the  premium  for  the 
policy. 

Appeal  from  the  Appellate  Court  for  the  Second  District; — > 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Peoria  county;  the  Hon.  David  McCulloch,  Judge,  pre- 
siding. 
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George  Olcott  brought  assumpsit,  in  the  Tazewell  circuit 
court,  against  .the  Hartford  Fire  Insurance  Company  on  a 
policy  of  insurance.  The  clauses  obligatory  upon  the  com- 
pany run  as  follows: 

"  The  Hartford  Fire  Insurance  Company. 

Hartford,  Connecticut. 
No.  1365.  $5000. 

"By  this  policy  of  insurance,  in  consideration  of  the  receipt 
of  $75,  do  insure  Benjamin  S.  Prettyman,  of  Pekin,  for  the 
amount  of  $5000,  for  the  term  of  five  years,  as  follows,  viz: 
$3500  on  his  two-story  brick,  metal  roofed  dwelling-house, 
occupied  by  assured  as  his  family  residence;  $1500  on  his 
two  brick  barns,  three  hundred  feet  north  of  dwelling,  both 
situated  on  the  north-west  corner  of  the  north-east  half  of 
section  35,  township  25  north,  range  5  west,  of  the  third 
principal  meridian,  adjoining  the  city  of  Pekin,  Tazewell 
county,  Illinois. 

"$10,000  other  insurance  permitted.  Loss,  if  any,  under 
this  policy,  payable  to  George  Olcott,  trustee  for  the  Con- 
necticut River  Savings  Bank,  in  Charleston,  New  Hamp- 
shire,  to  secure  loan  of  $10,000. 

"Term,  five  years;  amount,  $5000;  rate,  1J;  premium, 
$75. 

"Against  all  such  immediate  loss  or  damage  sustained  by 
the  assured  or  his  legal  representatives,  as  may  occur  by  fire 
to  the  property  specified,  not  exceeding  the  sum  insured,  nor 
the  interest  of  the  assured  in  the  property,  except  as  herein- 
after provided,  from  the  16th  day  of  November,  1872,  at  12 
o'clock,  noon,  to  the  16th  day  of  November,  1877,  at  12 
o'clock,  noon,  to  be  paid  sixty  days  after  due  notice  and  sat- 
isfactory proofs  of  the  same,  made  by  the  assured,  are  received 
at  the  office  of  this  company,  in  Chicago." 

The  conditions  in  the  policy  relied  upon  in  defence  were  the 
following: 

"In  no  case  shall  the  claim  be  for  a  greater  sum  than 
the    actual    damage    to   or   cash   value  of    the   property    at 
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the  time  of  the  fire,  nor  shall  the  assured  be  entitled  to 
recover  of  this  company  any  greater  proportion  of  the  loss 
or  damage  than  the  amount  hereby  insured  bears  to  the 
whole  sum  insured  on  said  property,  whether  such  other 
insurance  be  by  specific  or  by  general  or  floating  policies, 
and  without  reference  to  the  solvency  or  the  liability  of  other 
insurers.  *  *  *  Damage  to  property  not  totally  destroyed, 
unless  the  amount  of  said  damage  is  agreed  upon  between 
the  assured  and  the  company,  shall  be  appraised  by  disinter- 
ested and  competent  persons,  mutually  agreed  upon  by  the 
parties.  *  *  *  He-insurance  to  be  on  the  basis,  that  in  no 
event  will  this  company  be  liable  for  a  sum  greater  than  such 
portion  hereby  re-insured  bears  to  the  whole  sum  insured  by 
the  company  re-insured,  and,  in  case  of  loss,  this  company  to 
pay  pro  rata,  at  and  in  the  same  time  and  manner  as  the 
company  re-insured." 

Annexed  to  the  policy,  and  a  part  thereof,  was  the  mort- 
gage clause  set  out  in  the  opinion. 

The  general  issue  was  pleaded,  and  also  several  special 
pleas,  to  which  demurrer  was  sustained. 

The  cause  was  removed,  by  change  of  venue,  to  Peoria 
county,  by  agreement  of  parties.  The  cause  was  heard  before 
said  last  named  court,  at  its  May  term,  1879,  and,  by  agree- 
ment of  parties,  a  jury  was  waived,  and  the  issues  were  sub- 
mitted to  the  court,  who  thereupon  found  for  the  plaintiff, 
and  assessed  his  damages  at  $3745,  for  which  amount,  after 
overruling  a  motion  for  a  new  trial,  judgment  was  rendered. 
Proper  objections  and  exceptions  were  made  or  taken  during 
the  various  stages  of  the  trial  to  raise  the  questions  here  to  be 
passed  upon,  and  appeal  was  prayed  and  perfected  to  the 
Appellate  Court  of  the  Second  District.  That  court,  at  its 
December  term,  1879,  rendered  a  judgment  affirming  the 
judgment  of  the  circuit  court,  and  this  record  is  brought  here 
by  appeal,  for  the  purpose  of  procuring  a  reversal  of  that 
judgment. 
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The  proofs  introduced  on  the  trial  established  that  on  the 
16th  of  November,  1872,  Benjamin  S.  Pretty  man  executed 
his  promissory  note,  as  recited  in  the  opinion,  to  the  Connec- 
ticut River  Savings  Bank;  that  on  the  same  day  he  and  his 
wife  executed  a  deed  of  trust  to  George  Olcott,  as  trustee,  to 
secure  that  note,  conveying  the  property,  and  upon  the  terms 
and  conditions  recited  in  the  opinion;  and  that  said  Pretty- 
man  also  paid  the  premiums,  and  the  policies  of  insurance 
were  issued  and  delivered  to  the  bank,  as  is  likewise  recited 
in  the  opinion.  Pretty  man  paid  the  premium  out  of  the 
money  he  borrowed  from  the  bank.  He  says  it  was  all  done 
at  the  same  time  and  in  the  same  transaction.  On  the  1st 
of  May,  1876,  other  insurance,  to  the  amount  of  $20,000,  in 
four  policies,  one  each  for  $5000,  in  the  Underwriters,  in  the 
Niagara,  in  the  Fire  Association,  and  in  the  German  Ameri- 
can,  was  procured  by  and  issued  to  Benjamin  S.  Prettyman  and 
Sarah  A.  Prettyman.  Each  of  these  included  $2750  on  the 
dwelling;  house,  and  covered  certain  household  furniture  and 
chattels  not  covered  by  the  first  two  policies.  These  last  poli- 
cies contained  no  mortgage  clause,  nor  did  they,  in  anywise, 
make  reference  to  a  mortgage. 

In  the  early  morning  of  the  16th  of  November,  1877,  the 
dwelling  house  was  destroyed  by  fire.  Notice  and  proofs  of 
loss  were  furnished  the  insurance  company,  and  Prettyman 
and  wife  made  claim  on  all  six  of  the  companies  in  which 
policies  had  been  taken  out.  They  entered  into  an  agreement 
with  these  companies  to  appraise  the  amount  of  damages  to 
which  thev  were  entitled,  and  left  it  to  two  persons,  mutually 
selected,  to  make  such  appraisal.  The  persons  thus  selected 
appraised  the  total  damages  at  $11,374.48,  making  the  pro- 
portion of  the  Hartford  and  Phoenix  companies  $2211.71  each, 
and,  as  between  these  parties,  the  loss  was  adjusted  upon  that 
basis,  but  neither  Olcott  nor  the  Connecticut  Piver  Savings 
Bank  was  party  to  the  agreement  to  make  this  appraisal,  nor 
acquiesced  therein  after  it  was  made. 
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The  other  facts  necessary  to  an  understanding  of  the  case 
appear  in  the  opinion. 

Messrs.  Paddock  &  Ide,  for  the  appellant: 

1.  The  contract  declared  on  and  offered  in  evidence  was  a 
simple  contract  between  appellant  and  B.  S.  Prettyman,  for 
the  payment  of  money  by  appellant  to  Prettyman,  and  not  to 
appellee.  It  was  based  on  a  consideration  moving  from 
Prettyman  alone,  and  gave  no  right  of  action  at  law  in  the 
name  of  appellee.  Wood  on  Fire  Ins.  817,  sec.  488;  1  Addi- 
son on  Contracts,  50;  Dicey  on  Parties  to  Actions,  81,  et  seq.; 
New  England  Ins.  Co.  v.  Wetmore,  32  111.  242;  Illinois  Mut. 
Ins.  Co.  v.  Stanton,  57  id.  354;  Granger  v.  Howard  Ins.  Co. 
5  Wend.  202;  Blymire  v.  Boistle,  6  Watts,  182;  Martin  v. 
Franklin  Ins.  Co.  38  N.  J.  L.  140;  Grosvenor  v.  Atlantic.  Ins. 
Co.  17  N.  Y.  391 ;  Clay  Ins.  Co.  v.  Huron,  Salt  &  L.  Co.  31 
Mich.  346;  Hartford  Fire  Ins.  Co.  v.  Davenport,  37  id.  609; 
St.  Paul  Ins.  Co.  v.  Johnson,  77  111.  598;  Westchester  Ins.  Co. 
v.  Foster,  90  id.  121;  Continental  Ins.  Co.  v.  Hidman  &  Cox, 
92  id.  145;  Chamberlain  v.  New  Hampshire  Ins.  Co.  55  N".  H. 
249. 

2.  Passing  by  the  question  whether  appellee  could  right- 
fully sue  at  law  in  his  own  name,  we  say  the  special  pleas 
presented  a  defence  to  the  suit.  In  sustaining  a  demurrer  to 
these  pleas,  the  circuit  court  held  the  appellee  exempt  from 
the  obligation  of  the  contract  sued  on.  The  first  error 
assigned  relates  to  this  branch  of  the  case.  Hulman  et  al.  v. 
Continental  Ins.  Co.  92  111.  145;  May  on  Ins.  sec.  13. 

3.  The  third  and  fourth  pleas  admitted  a  cause  of  action, 
but  alleged  new  matter  in  bar  of  the  suit,  viz:  as  to  all  in 
excess  of  the  amount  awarded,  by  the  appraisal,  and  as  to 
the  amount  awarded,  tender  and  refusal.  The  second  plea 
was  new  matter.  None  of  them  amounted  to  the  general 
issue,  because  none  of  them  went  in  denial  of  the  declaration. 
Gould's  PI.  chap.  6,  sees.  94,  95;  Knoebel  v.  Kircher,  33  111. 
308;   Cook  v.  Scott,  1  Gilm.  333;  Abrams  v.  Pomeroy,  13  111. 
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133;  Strader  v.  Snyder,  67   id.  404;    White  v.  Cloyes,  32  id. 
325. 

4.  As  the  policy  provides  that  in  no  case  shall  the  claim 
be  for  more  than  the  actual  damage  to  the  property,  and  that 
the  assured  shall  be  entitled  to  recover  of  the  appellant  only 
that  proportion  of  the  damage  which  the  sum  insured  by  the 
appellant  bears  to  the  whole  sum  insured  on  the  property, 
this  binds  appellee  to  observe  the  principle  of  indemnity, 
which  is  the  first  principle  of  the  law  of  insurance.  The 
result  thus  far,  as  we  think,  carries  the  damages  to  be  paid 
by  appellant  beyond  the  point  of  indemnity. 

5.  The  amount  of  insurance  of  1876  was  a  part  of  the 
whole  sum  insured  on  the  property,  within  the  meaning  of 
the  policy  sued  on.  Continental  Ins.  Co.  v.  Hidman  &  Cox, 
92  111.  145;  Mussy  v.  Atlas  Ins.  Co.  14  N.  Y.  79. 

6.  On  the  trial,  under  the  general  issue,  there  was  a  var- 
iance between  the  contract  alleged  and  that  proved,  in  this: 
It  was  alleged  that  the  consideration  was  paid  by  (i.  e.  for) 
appellee.  The  proof  was  that  Prettyman  paid  it  for  himself. 
The  averment  that  the  premium  was  paid  by  appellee  means 
that  Prettyman  advanced  it  on  the  credit  of  appellee,  to  be 
reimbursed  by  the  latter,  which  is  not  true.  1  Saund.  PI.  & 
Ev.  194. 

Messrs.  Stevens,  Lee  &  Gallagher,  and  Messrs.  Cohrs 
&  Green,  for  the  appellee : 

If  the  contract  was  made  for  the  benefit  of  Olcott,  the 
plaintiff',  he  can  maintain  an  action  upon  it.  St.  Paul  Fire 
and  Marine  Ins.  Co.  v.  Johnson,  77  111.  600;  Continental  Ins. 
Co.  v.  Hulman  &  Cox,  92  id.  145;  Motley  v.  Mfg.  Ins.  Co.  29 
Me.  338 ;  Gantzert  v.  Hoge,  73  111.  30;  Moore  v.  House,  64  id. 
163;  Newman  v.  Sprg.  Fire  and  Marine  Ins.  Co.  17  Minn. 
125. 

The  trustee  held  this  insurance  as  a  security,  which  Pretty- 
man could  not,  by  any  act  or  omission,  impair.  We  insist 
that  any  construction  of  the  first  section  of  the  mortgage  pro- 
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vision,  exempting  the  trustee  interest  from  any  act  or  neg- 
lect of  Prettyman,  that  does  not  totally  destroy  it,  denies  the 
power  to  Prettyman  to  conclude  Olcott  by  any  agreement 
that  the  loss  was  only  partial,  or  by  an  agreement  as  to  the 
amount  of  the  damages,  and  to  conclude  him  by  an  appraise- 
ment. 

Prettyman,  when  he  made  the  hasty  submission,  knew  he 
had  no  substantial  practical  interest  in  the  policy.  As  to 
him  it  was  void. 

We  claim  that  the  rights  of  Olcott  are  to  be  ascertained 
and  determined  by  the  special  agreement,  called  the  mort- 
gage clause,  attached  to  the  policy  and  separately  signed  by 
the  company  and  dated, — and  that  whenever  any  provision 
or  condition  in  the  policy,  as  it  is  written  without  that 
special  agreement,  conflicts  therewith,  the  special  agreement 
will  prevail,  though  the  conditions  of  the  policy  fail.  Hastings 
v.  Westchester  Ins  Co.  73  N.  Y.  141. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court: 

Since  all  the  evidence  that  was  offered  or  could  have  been 
admitted  under  the  special  pleas  was  admitted  under  the  gen- 
eral issue,  the  ruling  sustaining  demurrers  to  the  special  pleas 
can  not  be  urged  as  ground  of  reversal.  If  that  ruling  was 
error,  it  was  such  as  in  nowise  prejudiced  appellant.  Curtiss 
v.  Martin,  use,  etc.  20  111.  557;  Jones  v.  The  Council  Blvffs 
Bank,  etc.  34  id.  313. 

All  the  questions  of  law  essential  to  the  determination  of 
the  rights  of  the  parties  arise  upon  a  consideration  of  the 
evidence,  in  regard  to  which  there  is  no  material  controversy. 

The  question  first  to  be  considered  is,  was  the  suit  rightly 
brought  in  the  name  of  appellee? 

Appellant  contends  that  the  contract  declared  on  and 
offered  in  evidence  was  a  simple  contract  between  appellant 
and  Benjamin  S.  Prettyman,  for  the  payment  of  money  by 
appellant  to  Prettyman,  and  not  to  appellee;  that  it  was  based 
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on  a  consideration  moving  from  Pretty  man  alone,  and  gave 
no  right  of  action  in  the  name  of  appellee.  This,  in  our 
opinion,  results  from  a  partial  consideration  of  the  evidence, 
and  is  not  sustained  when  the  full  effect  of  all  the  evidence 
is  considered.  The  intention  of  the  parties  here,  as  in  other 
contracts,  if  it  can  be  clearly  ascertained  from  the  evidence, 
must  be  carried  into  effect, — and  in  ascertaining  this  intention 
it  is  proper  to  take  into  consideration  all  the  facts  and  cir- 
cumstances legally  constituting  a  part  of  the  transaction  in 
which  the  policy  was  issued. 

The  facts  and  circumstances  material  to  the  present  inquiry 
are:  On  the  16th  day  of  November,  1872,  Benjamin  S.  Pret- 
ty man  executed  his  promissory  note,  due  in  five  years,  for 
$10,000,  bearing  interest  at  the  rate  of  ten  per  cent  per  an- 
num, payable  semi-annually,  to  the  Connecticut  River  Savings 
Bank.  On  the  same  day,  Prettyman  (his  wife  Sarah  A.  join- 
ing him  therein)  executed  to  appellee,  as  trustee,  a  deed  of 
trust,  to  secure  the  payment  of  this  note  and  accruing  interest, 
on  certain  real  estate  near  Pekin,  which  embraced  the  dwell- 
ing and  outbuildings  constituting;  Prettvman's  homestead. 
The  deed  contains,  among  other  things,  this  declaration  of 
trust:  "In  trust,  nevertheless,  that  if  default  shall  be  made 
in  the  payment  of  the  said  promissory  note  or  the  interest 
thereon,  *  .  * '  *  or  to  pay  all  taxes  and  assessments 
*  *  *  assessed  upon  said  property,  or  shall  fail  to  keep 
the  buildings  on  said  premises  constantly  insured  in  some 
responsible  insurance  company  to  the  amount  of  $10,000,  for 
the  benefit  of  said  Connecticut  River  Savings  Bank,  or  the 
holder  or  holders  of  said  promissory  note,  as  further  security 
therefor,  then,"  etc.,  concluding  with  the  usual  power  of  sale. 
And  at  the  conclusion  of  the  covenants  this  language  occurs: 
"And  that  they  [the  grantors]  will,  during  the  continuance 
of  these  presents,  pay  all  taxes  and  assessments  levied  on  the 
premises;  #  '*  ■  #  and  in  case  said  parties  of  the  first  part 
shall  fail  to  pay  any  taxes  or  assessments  levied  on  said  prem- 
ises before  they  are  advertised  for  sale,  or  shall  fail  to  keep 
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said  buildings  insured  as  herein  required,  then,  and  in  that 
case,  said  party  of  the  second  part  shall  immediately  sell,"  etc. 
This  can  leave  no  doubt  that  it  was  understood  and  intended 
that  Prettyman  should  effect  an  insurance  on  the  building  to 
the  amount  of  $10,000,  and  that  such  insurance,  when  effected, 
would  be  "  for  the  benefit  of  the  bank,  or  the  holder  of  the 
notes,  as  further  security  therefor."  And  since  to  keep  prop- 
erty insured  requires  the  payment  of  the  necessary  premium, 
it  must  be  equally  free  of  doubt  that  it  was  understood  and 
intended  that  Prettyman  should  pay  the  premium. 

But  counsel  for  appellant  argue  that  this  language  does  not 
amount  to  a  covenant  by  Prettyman  to  keep  the  property 
insured,  and  they  say  "that  appellee  lent  his  money  to  Pret- 
tyman, not  on  an  agreement  of  Prettyman  to  insure,  but  on  a 
deed  with  a  power  to  sell  the  land,  if  Prettyman  saw  fit,  as  he 
lawfully  might,  to  omit  to  insure,"  and  that  "this  being  so, 
appellee's  remedy  is  confined  to  his  contract  with  Prettyman, 
whatever  would  have  been  the  case  had  he  taken  an  agree- 
ment from  Prettyman  to  insure,  on  a  valid  consideration  paid 
Prettyman." 

We  are  not  now  concerned  to  ascertain  in  what  way  or  by 
what  form  of  action  Prettyman  could  have  been  compelled  to 
insure,  or  to  respond  in  damages  for  not  insuring  had  he  re- 
fused to  keep  the  property  insured.  He  did  keep  the  property 
insured,  and  the  inquiry  is  to  ascertain  whether  he  did  it  of  his 
own  volition  and  for  his  own  benefit,  simply,  or  whether  he 
did  it  because  of  his  contract  with  the  Connecticut  River 
Savings  Bank,  and  for  the  benefit  of  that  bank. 

It  is  not  true,  in  a  legal  sense,  as  counsel  contend,  that 
Prettyman  had  the  option  to  insure  or  not,  any  more  than  it 
is  true  that  the  debtor  has  an  option  to  pay  his  creditor  or 
not,  as  he  may  choose.  Either,  it  is  true,  may  refuse,  but  the 
act  of  refusal  will  not  stay  the  hand  of  the  law.  In  any  view, 
Pretty  man's  refusal  here  would  have  been  followed  by  the 
immediate  sale  of  property,  exceeding  in  value  several  times 
the  amount  of  his  debt,  and  the  appropriation  of  its  proceeds 
29—97  III. 
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for  the  payment  of  his  debt,  although  not  due  for  five  years, — 
or,  in  other  words,  as  respected  the  security  of  the  trust  deed, 
a  debt  not  due  for  five  years  would  have  been  instantly  col- 
lectible by  the  sale  of  Prettyman's  property.  Under  such 
circumstances,  to  say  that  there  is  no  consideration  for  the 
payment  of  the  premium  on  a  policy  for  the  bank,  is  simply 
to  lose  sight  of  what  constitutes  a  consideration.  If  forbear- 
ing the  sale  of  property  held  as  security  for  the  payment  of  a 
debt  is  not  a  sufficient  consideration  to  support  an  executed 
contract,  what  would  constitute  such  a  consideration? 

We  know,  from  the  common  course  of  business,  that  con- 
tracting precedes  the  act  of  loaning  money,  especially  when 
the  loan  is  secured  by  securities  collateral  to  the  promise  of 
the  borrower.  And  when  a  deed  of  trust  is  executed  in  which 
is  conferred  upon  a  trustee  power  to  sell  or  convey  in  the 
event  of  omission  to  do  a  specified  act,  it  is  conclusive  proof 
that  such  act  is,  by  the  contract  of  the  parties,  enjoined  to  be 
done;  and  when,  also,  such  specified  act  is,  thereafter,  done  in 
proper  time  by  the  party  whose  property  is  liable  to  be  sold 
under  the  deed  of  trust  for  the  omission,  it  is  conclusive  proof 
that  it  was  done  pursuant  to  such  contract  of  the  parties. 

Counsel  again  say:  "If  it  be  true  that  Prettyman  agreed 
with  Olcott  to  pay  Prettyman's  money  to  appellant,  then 
Olcott  must  have  contemplated  the  legal  effect  of  such  a  pay- 
ment, which  was  that  Olcott  was  to  avoid  becoming  a  party 
to  the  consideration."  This,  in  our  opinion,  is  a  misappre- 
hension. Olcott  here,  of  course,  as  elsewhere  in  the  discus- 
sion, and  as  he  is  in  fact,  stands  merely  as  the  trustee  or 
representative  of  the  bank,  having  no  separate  or  personal 
interest  in  the  transaction.  And  if  Prettyman,  pursuant  to  a 
legal  contract  to  keep  the  property  insured  u for  the  benefit 
of  said  Connecticut  River  Savings  Bank,  or  the  holder  or 
holders  of  said  promissory  note,  as  further  security  therefor," 
paid  the  premium  and  kept  the  property  insured,  it  seems 
quite  clear  that  the  bank,  which  Olcott  represents,  was  a  party 
to  the  consideration.     It  made  the  loan.     The  security  is  in 
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consideration  of  the  loan,  and  this  premium  had  to  be  paid  to 
perfect  the  security. 

On  the  same  day  that  the  trust  deed  was  executed,  the 
policy  in  suit  was  issued,  and  another  policy,  by  the  Phoenix 
Insurance  Company,  was  also  issued  at  the  same  time,  insur- 
ing the  same  property  for  the  same  term,  and  in  a  like  sum, 
and  upon  like  conditions.  The  premiums  for  both  policies 
were  paid  by  Prettyman,  and  both  policies  were  issued  and 
delivered  by  the  respective  companies  directly  to  the  agent 
of  the  bank.  These  policies  were  for  the  amount  required 
by  the  deed  of  trust.  The  premiums  were  paid,  as  Prettyman 
says,  in  the  same  transaction  in  which  the  loan  was  obtained, 
and  we  can  have  no  doubt  the  payments  were  made  for  the 
bank,  and  pursuant  to  the  contract  by  which  the  loan  was 
effected.  We  therefore  assume  there  is  shown  a  motive,  a 
legal  consideration,  and  an  intention  to  issue  a  policy  creating 
a  legal  obligation,  in  the  event  of  loss,  upon  appellant  to  pay 
to  the  bank,  as  security  for  its  loan.  Was  such  a  policy 
issued? 

Both  the  policy  issued  by  appellant  and  that  issued  by  the 
Phoenix  company  contain  this  language:  "Do  insure  Ben- 
jamin S.  Prettyman,  of  Pekin,  for  the  amount  of  $5000,  for 
the  term  of  five  years,  as  follows,  viz:  $3500  on  his  two-story 
brick,  metal  roofed  dwelling  house,  occupied  by  assured  as 
his  family  residence;  $1500  on  his  two  brick  barns;  *  *  * 
loss,  if  any,  under  this  policy,  payable  to  George  Olcott, 
trustee  for  the  Connecticut  River  Savings  Bank,  in  Charles- 
ton, N.  H.,  to  secure  a  loan  of  $10,000."  Annexed  to  and 
forming  a  part  of  each  policy  is  the  following  mortgage 
clause: 

"  It  is  hereby  agreed,  that  this  insurance,  as  to  the  interest 
of  the  said  trustee  or  successors  only  therein,  shall  not  be 
invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property  insured,  nor  by  the  occupation  of  the  prem- 
ises for  purposes  more  hazardous  than  are  permitted  by  this 
policy. 
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"  It  is  further  agreed,  that  the  holder  of  the  notes  or  bonds 
secured  by  said  mortgage  or  trust  deed,  shall  notify  said 
company  of  any  change  of  ownership  or  increase  of  hazard 
which  shall  come  to  his  or  their  knowledge,  and  that  every 
increase  of  hazard  not  permitted  by  the  policy  to  the  mort- 
gagor or  owner,  shall  be  paid  by  such  holder  on  reasonable 
demand,  (after  demand  made  by  this  company  upon,  and 
refusal  by,  the  mortgagor  or  owner  to  pay,)  according  to  the 
established  scale  of  rates,  for  the  use  of  such  increased  haz- 
ard, during  the  then  current  year. 

"  It  is  also  agreed,  that  whenever  the  company  shall  pay 
the  holder  of  any  such  notes  or  bonds  any  sum  for  loss  under 
this  policy,  and  shall  claim  that,  as  to  the  mortgagor  or 
owner,  no  liability  therefor  existed,  it  shall  at  once  be  legally 
subrogated  to  all  the  rights  of  such  holder,  under  all  the 
securities  held  as  collateral  to  the  debt,  to  the  extent  of  such 
payment,  or,  at  his  option,  may  pay  to  such  holder  the  whole 
principal  due,  or  to  grow  due,  on  the  mortgage,  with  interest, 
and  shall  thereupon  receive  a  full  assignment  and  transfer  of 
the  securities  held  as  collateral  to  the  debt,  but  no  such  sub- 
rogation shall  impair  the  right  of  the  holder  of  such  securi- 
ties to  recover  the  full  amount  of  his  claim. 

James  Haines,  Agent." 

Pekin,  111,  Nov.  16,  1872. 

The  language  declaring  who  is  insured  and  on  what 
property,  if  taken  by  itself,  undoubtedly  discloses  a  con- 
tract with  Benjamin  S.  Prettyman  to  insure  him  against  loss 
on  his  property.  But  that  language  is  not  to  be  taken  by 
itself.  It  must- be  taken  in  connection  with  the  other  lan- 
guage, that  "the  loss,  if  any,  under  this  policy,  is  payable  to 
George  Olcott,"  etc.,  "  to  secure  loan  of  $10,000,"  and  in 
connection  with  the  mortgage  clause.  In  that  clause  it  is 
clearly  and  amply  recognized  that  Olcott,  as  trustee,  has  an 
interest  in  the  policy,  to  the  amount  due  upon  the  deed  of 
trust,  distinct  from  that  of  Prettyman.  His  interest,  or  that 
of  his  successor,  is  not  to  be  invalidated  by  any  act  or  neg- 
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lect  of  the  mortgagor  or  owner  of  the  property  insured,  nor 
by  the  occupation  of  the  premises  for  purposes  more  hazard- 
ous than  are  permitted  by  the  policy,  while  Prettyman's  in- 
terest is  to  be  invalidated  by  such  acts  or  neglect  as  are 
specified  in  the  policy,  and  by  the  occupation  of  the  premises 
for  purposes  more  hazardous  than  are  permitted  by  the  policy. 

An  increase  of  hazard,  which  would  avoid  the  policy  as  to 
Pretty  ma  n,  only  imposes  upon  the  holder  of  the  note  secured 
by  the  deed  of  trust  the  burden  of  notifying  appellant  of  the 
fact  of  such  increase  of  hazard,  when  it  comes  to  his  knowl- 
edge, and  to  pay,  after  reasonable  demand,  to  appellant,  ac- 
cording to  the  established  scale  of  rates,  for  the  use  of  such 
increased  hazard,  during  the  then  current  year. 

And,  when  the  insurance  company  shall  pay  the  holder 
of  the  note  any  sum  for  loss  under  the  policy,  and  shall 
claim  that,  as  to  Prettyman,  no  liability  therefor  existed,  it 
shall  at  once  be  legally  subrogated  to  all  the  rights  of  such 
holder,  under  all  the  securities  held  as  collateral  to  the  debt, 
to  the  extent  of  such  payment,  or,  at  its  option,  may  pay  to 
such  holder  the  whole  principal  due,  with  interest,  and  shall 
thereupon  receive  a  full  assignment  and  transfer  of  the  secur- 
ities held  as  collateral  to  the  debt. 

Now,  in  these  respects,  there  is  an  express  contract  directly 
between  appellant  and  the  bank.  It  has  not  been  and  we 
do  not  think  it  can  be  claimed  that  such  contract  is  not  legal. 
For  any  infraction  thereof,  why  will  an  action  at  law  not  lie 
between  these  parties?     We  perceive  no  reason. 

It  clearly  appears,  that  to  the  extent  of  its  indebtedness  as 
secured  by  the  deed  of  trust,  the  bank  has  an  interest  distinct 
from  that  of  Prettyman ;  and  any  loss  to  that  interest  accru- 
ing under  the  policy  is  payable,  by  the  express  language  of 
the  policy,  to  George  Olcott,  trustee. 

This  promise,  in  connection  with  the  other  evidence  we 
have  been  considering,  is  wholly  unlike  that  in  the  class  of? 
cases  of  which  Grosvenor  v.  Atlantic  Fire  Ins.  Co.  17  N.  Y. 
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391,  may  be  taken  as  a  type,  and  to  which  Illinois  Fire  Ins. 
Co.  v.  Stanton,  57  111.  354,  belongs. 

In  those  cases  there  is  a  mere  appointment,  without  any 
legal  consideration,  to  pay  the  mortgagee  or  trustee.  There 
is  no  legal  contract  by  the  insurance  company,  with  the  mort- 
gagee or  cestui  que  trust,  or  its  representative,  the  trustee. 

In  the  case  at  bar,  on  the  other  hand,  appellant,  for  a  con- 
sideration paid  to  it  by  Pretty  man  pursuant  to  a  contract  be- 
tween him  and  the  bank,  by  which  he  obtained  a  loan  of 
$10,000  of  the  bank,  and  in  part  the  consideration  of  that 
loan,  promised  the  bank  to  pay  its  trustee  the  loss,  if  any 
occurred,  under  the  policy. 

That  such  a  promise,  even  if  it  had  not  been  in  Writing, 
and  the  Statute  of  Frauds  had  been  pleaded,  would  have 
been  valid  and  binding,  is  clearly  settled  by  decisions  of  this 
court,  and  a  fortiori  must  it  be  so  when  reduced  to  writing 
and  no  question  of  the  statute  is  involved. 

In  Eddy  v,  Roberts,  17  111.  505,  Williams  sold  and  deliv- 
ered certain  property  to  the  defendant,  and  the  defendant,  as 
a  part  of  the  transaction,  agreed  with  Williams  to  pay  h is 
debt  to  the  plaintiff.  It  was  held  this  promise  was  supported 
by  a  sufficient  consideration,  and  the  plaintiff  might  recover 
upon  it,  declaring  as  upon  a  special  contract  made  by  the 
defendant  with  the  plaintiff. 

In  Brown  v.  Strait  et  al.  19  111.  88,  Collins  sold  the  defend- 
ants a  mill,  for  which  they  paid  him  some  money,  and  ver- 
bally promised  to  pay  his  debt  to  the  plaintiff.  It  was  held  that 
the  consideration  was  sufficient,  and  an  action  lay  on  the 
promise. 

In  Bristoiv  et  al.  v.  Lane  et  al.  21  111.  194,  real  estate  was 
conveyed  by  the  debtor  of  the  plaintiffs  to  the  defendants  on 
their  written  undertaking  to  compromise  with  his  creditors 
in  Philadelphia  and  New  York,  and  take  up  the  notes  held 
against  him  in  those  cities,  for  debts  contracted  in  the  spring 
of  1856.  It  was  held  that  an  action  lay,  in  the  name  of  the 
plaintiffs,  on   this  undertaking,  they  showing  that  they  be- 
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longed  to  the  class  embraced  by  its  terms.  See  also,  to  the 
same  effect,  Schemerhom  v.  Vanderheyden,  1  Johns.  139,  and 
same  case  in  3  American  Decisions,  304,  and  note  on  pp. 
305-6. 

We  regard,  also,  Westchester  Fire  Ins.  Co.  v.  Foster,  90 
111.  121,  and  Chamberlain  v.  New  Hampshire  Fire  Ins.  Co.  55 
N.  H.  249,  to  which  the  opinion  in  that  case  refers,  so  far  as 
the  present  question  is  concerned,  as  precisely  analogous.  To 
the  like  effect  are,  also,  May  on  Insurance,  §  447,  and  Barrett 
v.  Union  Mitt.  Fire  Ins.  Co.  7  Cush.  175. 

In  Hastings  v.  Westchester  Fire  Ins.  Co.  73  N.  Y.  141,  a 
mortgage  clause,  in  the  precise  phraseology  of  that  in  the 
policy  before  us  and  in  that  of  the  Phoenix  company,  was 
added,  by  the  consent  of  all  parties,  sometime  after  the  origi- 
nal policy  was  issued.  It  was  said:  "The  legal  effect  of  the 
mortgage  clause  was,  that  the  defendant  agreed  that  in  case 
of  loss  it  would  pay  the  money  directly  to  the  mortgagees, 
and  they  were  thus  recognized  as  a  distinct  party  in  interest. 
*  '  *  *  It  was  an  independent  agreement,  partaking  in  no 
sense  of  the  character  of  an  assignment  of  a  policy  of  insur- 
ance, but  one  in  which  the  mortgagees  were  recognized  as  a 
separate  party,  having  distinct  rights,  and  entitled  to  receive 
the  full  amount  of  insurance  money,  without  any  regard  what- 
ever to  the  owner  of  the  property."  If  this  be  the  effect  of  add- 
ing a  mortgage  clause,  like  that  before  us,  after  a  policy  is 
issued,  we  are  unable  to  perceive  any  ground  upon  which  it 
can  be  said  to  have  a  different  effect  if  made  contemporaneously 
with  and  as  a  part  of  the  policy.  This  case,  regarded  as  an 
authority,  is  conclusive  not  only  as  to  the  present  question, 
but  as  to  every  question  raised  in  the  case  before  us. 

The  next  question  is,  conceding  the  action  rightly  brought, 
is  the  Connecticut  River  Savings  Bank  bound  bv  the  acts  of 
Benjamin  S.  Pretty  man  and  Sarah  A.  Pretty  man,  his  wife,  in 
obtaining  to  themselves  and  for  their  own  benefit  the  four 
additional  policies  of  insurance,  and  in  submitting  the  ques- 
tion of  the  amount  of  damages  to  appraisers?     If  it  is  thus 
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bound,  it  is  manifest  that,  notwithstanding  the  bank  had  a 
separate  and  distinct  legal  interest  in  the  insurance,  that  in- 
terest might  be  so  impaired  by  the  acts  of  Prettyman,  over 
whom  it  had  no  legal  control,  as  to  be  practically  worthless. 
By  the  policies  delivered  to  the  bank,  it  was  entitled  to  all 
the  loss  on  the  dwelling,  but  if  it  is  bound  by  the  acts  of 
Prettyman  and  wife  in  obtaining  additional  insurance,  it  can 
only  recover  the  amount  that  appellant  and  the  Phoenix  com- 
pany will  have  to  pay  on  pro  rating  with  the  other  companies, 
and  will,  consequently,  be  the  loser  of  the  amount  the  other 
companies  will  have  to  pay  on  such  pro  rating. 

This  will  be  the  actual  loss,  but  the  principle  recognizes  in 
Prettyman  the  right  to  have  multiplied  the  policies  with 
which  the  policies  delivered  to  the  bank  would  have  to  be 
pro  rated  indefinitely,  each  additional  policy  diminishing, 
proportionally,  the  amount  to  which  the  bank  would  be  en- 
titled in  the  event  of  the  destruction  or  injury  of  the  property 
insured.  So,  also,  the  same  clause  in  the  policy  which 
authorizes  Prettyman  to  agree  to  an  appraisal,  authorizes  him 
to  agree,  without  an  appraisal,  to  the  amount  of  damages. 

The  claim  made  by  appellant  is,  therefore,  in  effect,  that 
although  the  bank  has  a  substantial  legal  interest  in  this  in- 
surance, which  may  be  enforced  in  an  action  at  law,  Prettyman 
may,  by  his  own  acts,  without  the  knowledge  or  consent  of 
the  bank,  practically  annihilate  that  interest,  and  substitute 
other  insurance  for  his  own  benefit.  This,  surely,  can  not  be 
the  law.  The  mortgage  clause  distinctly  recognizes,  as  we 
have  before  seen,  an  interest  separate  from  that  of  Prettyman 
in  the  insurance,  and  that  this  interest  is  for  the  security  of 
the  holder  of  the  note,  whoever  he  may  be.  It  further,  in 
substance,  declares,  that  the  policy,  as  to  the  mortgagor,  is 
one  thing,  and  as  to  the  holder  of  the  note  another  and  very 
different  thing.  As  to  Prettyman,  the  policy  is  to  be  read 
without  the  mortgage  clause, — as  to  the  bank,  it  is  to  be  read 
as  affected  by  that  clause.  In  effect,  there  are  two  distinct 
contracts  of  insurance,- — one  by   the   mortgagor — the  other 
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by  the  mortgagee, — and  this  view  gives  full  force  to  all  the 
language,  and  none  other  will. 

The  mortgagor  is  the  assured  in  the  four  policies  issued  on 
the  first  of  May,  1876,  as  well  as  in  the  policy  issued  by  ap- 
pellant and  that  issued  by  the  Phoenix,  while  the  bank  is  also 
the  assured  in  the  latter  two  policies,  but  in  those  policies 
only.  As  to  those,  they  are  entitled  to  pro  rate  with  each 
other,  because  such  was  the  contract  between  the  companies 
and  the  bank.  But  the  bank  not  being  the  assured  in  the 
four  other  policies,  it  has  no  contract  with  the  appellant  and 
the  Phoenix  that  they  shall  pro  rate  with  those.  Prettyman, 
the  mortgagor,  however,  has  such  a  contract,  and,  as  to  his 
interests,  the  contract  should  be  enforced. 

It  is  the  assured,  not  Prettyman  nor  the  bank,  or  holder  of 
the  note  by  name,  but  whichever  is  seeking  to  recover  under 
the  policy  for  loss,  who  must  be  held  entitled  to  recover  loss 
or  damage  "not  exceeding  the  sum  insured  nor  the  interest 
of  the  assured  in  the  property;"  and  who  was  authorized  to 
effect  re-insurance,  upon  condition  that  he  should  not  be 
"entitled  to  recover  of  appellant"  "any  greater  portion  of 
the  loss  or  damage  than  the  amount"  insured  by  this  policy 
"bears  to  the  whole  sum  insured;"  and,  also,  whose  "dam- 
age to  the  property  not  totally  destroyed,  unless  the  amount 
of  said  damage  is  agreed  upon  between  the  assured  and  the 
company,  shall  be  appraised  by  disinterested  and  competent 
persons,  mutually  agreed  upon  by  the  parties."  And,  hence, 
in  a  suit  by  Prettyman  on  the  policy,  he  could  not  recover  a 
sum  exceeding  his  interest  in  the  property,  and  he  would  be 
limited  to  a  recovery  of  the  pro  rata  share  of  this  company 
when  pro  rated  with  the  other  companies  in  which  he  had 
effected  additional  insurance,  and  would  also  be  bound  by  his 
act  of  submitting  the  amount  of  damages  to  appraisal;  and 
the  bank,  in  a  suit  by  itself  or  its  trustee  on  the  policy,  would 
be  limited  in  its  recovery  to  its  interest  in  the  property,  but 
would  not  be  limited  to  a  recovery  of  appellant's  pro  rata 
share  with  the  four  companies  issuing  policies  to  Prettyman 
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and  wife,  nor  would  it  be  bound  by  the  selection  of  apprais- 
ers, because  in  these  additional  policies  it  was  not  the  assured, 
and  it  did  not,  as  the  assured,  join  in  selecting  the  appraisers, 
and  so  is  not  within  the  contemplation  of  the  clauses  in  the 
policy  relating  to  those  questions. 

That  this  is  the  correct  view  will  be  quite  apparent,  as  we 
think,  by  a  careful  examination  of  the  mortgage  clause. 

That  clause  does  not  call  the  mortgagor  the  assured,  as  it 
doubtless  would,  if  he,  in  fact,  were  the  only  assured,  but  it 
calls  him  mortgagor  simply,  and,  as  repeatedly  before  ob- 
served, speaks  of  him  and  the  trustee  or  the  successor  of  the 
trustee,  as  having  distinct  separate  interests  in  the  insurance. 

In  the  second  branch  of  that  clause,  a  duty  is  imposed  upoii 
the  holder  of  the  note  secured  by  the  mortgage,  by  which  the 
insurance  shall  be  preserved  for  his  benefit,  although  it  may 
be  forfeited  as  to  the  mortgagor.  And,  in  the  last  branch,  the 
holder.of  the  note  and  the  mortgagor  are  still  regarded  as  hav- 
ing rights  under  the  policy,  under  different  states  of  fact,  and  it 
is  assumed  there  may  be  a  liability  to  the  holder  of  the  note 
when  there  would  be  no  liability  to  the  mortgagor,  under 
such  circumstances  that  it  would  be  to  the  interest  of  the 
company  to  be  subrogated  to  the  rights  of  the  holder  of  the 
note. 

And,  to  further  repel  the  idea  that  the  assured,  throughout 
the  policy,  stands  for  mortgagor,  or  that  the  mortgagor's  acts 
should  bind  the  holder  of  the  note,  it  is  expressly  provided 
that  the  "insurance,  as  to  the  interest  of  the  trustee  or  suc- 
cessors only  therein,  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor  or  owner  of  the  property  insured, 
nor  by  the  occupation  of  the  premises  for  purposes  more  haz- 
ardous than  are  permitted  by  this  policy."  This  language  is 
as  broad  and  comprehensive  as  it  well  could  be,  so  far  as  re- 
lates to  the  acts  or  neglects  of  the  mortgagor.  We  perceive 
no  reason  for  holding,  as  contended  by  counsel  for  appellant, 
that  the  word  "invalidate "  should  be  held  to  mean  a  forfeit- 
ure of  the  policy   for  every  purpose,  and   not  simply  its   im- 
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pairment.  The  same  reason  existed  for  not  allowing  it  to  be 
thus  impaired,  as  totally  forfeited.  One  of  the  definitions 
given  of  the  word,  by  Webster,  is,  "  to  weaken  or  lessen  the 
force  of,"  and',  to  our  minds,  it  is  clear  this  is  the  sense  in 
which  the  word  is  here  used.  The  bank  nor  the  holder  of 
the  note  could  have  no  control  over  the  acts  or  neglect  of 
Pretty  man,  and  any  weakening  or  lessening  the  force  of  the 
security  held  for  the  note  would  work  injury,  against  which 
protection  would  be  desired.  Naturally,  it  would  be  the  fact 
of  impairment,  and  not  alone  total  loss, which  would  cause 
anxiety. 

We  have  already  seen  the  taking  of  additional  insurance,  in 
which  the  bank  or  the  holder  of  the  note  would  have  no  right  to 
share,  but  with  which  appellant  and  the  Phoenix  company  would 
be  entitled  to  pro  rate,  would  necessarily  invalidate  this  insur- 
ance as  to  the  interest  of  the  bank,  or  the  holder  of  the  note, 
in  proportion  as  appellant  and  the  Phoenix  company  would 
thereby  be  relieved.  This  is  by  an  act  of  the  mortgagor,  and, 
so,  clearly  within  the  clause.  And,  as  has  been  before  seen, 
this  additional  insurance  is  not  authorized  by  any  language 
of  the  policy  applicable  to  the  bank  or  the  holder  of  the  note, 
because  the  language  allowing  additional  insurance  can  have 
no  application  to  others  than  those  who  wrll  occupy  the  posi- 
tion of  assured  in  all  the  policies.  Obviously,  it  does  not 
include  strangers,  and  the  principle  that  excludes  them  will 
exclude  all  not  occupying  the  position  of  assured  in  all 
the  policies.  The  reason  why  additional  insurance,  to  be  pro 
rated  in  the  event  of  loss,  is  allowed  is,  it  does  not  diminish 
the  amount  payable  to  the  assured,  and,  at  the  same  time, 
lightens  the  burden  upon  the  insurers.  And  the  mere  state- 
ment that  an  amount  is  to  be  pro  rated,  of  necessity  implies 
there  is  a  common  debt  or  liability  due  from  several  parties  to 
the  same  party.  Pro  rating  debts  due  to  different  parties  on 
separate  contracts  has  never  been  heard  of. 

We  are  fully  sustained  in  these  views  by  Hastings  et  al.  v. 
Westchester  Fire  Ins.  Co.  supra.     There,  in  speaking  of  the 
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mortgage  clause  and  its  use  of  the  word  "  invalidate,"  it  is 
said  :  "  Where  it  provides  that  it  shall  not  be  '  invalidated/ 
it  means  that  it  shall  continue  valid  for  the  full  amount 
named,  despite  of  any  act  or  neglect  of  the  owner  or  mort- 
gagor." P.  149.  And  again,  in  speaking  of  subrogation,  as 
provided  for  in  that  clause,  it  is  said:  "There  are,  more- 
over, strong  reasons  for  claiming  that  the  insertion  of  the 
clause  in  regard  to  subrogation  is  evidence  of  an  intention 
that  the  plaintiff  should  be  exonerated  from  the  application 
of  the  provision  in  the  policy  as  to  other  insurance,  and  that 
the  defendant  should  be  protected  by  subrogation.  By  the 
latter  provision,  whenever  the  defendant  paid  the  mortgagee 
any  sum  for  loss,  and  claimed,  that  as  to  the  mortgagor  or 
owner,  no  liability  existed  therefor,  the  right  to  be  subro- 
gated was  complete.  If  the  full  amount  of  the  policy  had 
been  paid,  and  it  exceeded  the  liability  of  the  defendant  to 
the  owner,  as  was  the  fact  if  the  right  to  contribution  existed, 
then  the  defendant  was  fully  protected  by  the  mortgage 
clause.  Such  right  would  not  have  existed  if  the  plaintiffs 
were  within  the  provision  as  to  other  insurance,  and  hence  it 
follows  that  it  was  the  intention  of  the  parties  to  restrict  its 
operation,  and  to  provide  against  its  effect  by  a  full  and  suffi- 
cient stipulation  entered  into  for  that  express  purpose.  The 
contract  is  complete  by  placing  such  an  interpretation  upon 
its  provisions,  and  a  contrary  one  would  be  adverse  to  its 
plain  meaning  and  import."     Page  151-2. 

The  fact  that  Prettyman  may  have  received  more  than  he 
was  entitled  to,  from  the  different  companies,  can  not  affect 
the  bank.  It,  neither  in  its  own  acts  nor  in  those  of  its 
trustee,  did  anything  legally  authorizing  Prettyman  to  receive 
such  excess. 

The  same  reasoning  which  shows  that  the  bank  is  not  to 
be  affected  by  the  act  of  Prettyman  in  obtaining  the  addi- 
tional insurance,  also  shows  that  it  is  not  to  be  affected  by 
his  act  in  submitting  the  question  of  loss  and  damage  to  the 
appraisers.     By  such  act,  no   more  than  by  the  other,  could 
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he  "  invalidate  "  the  insurance  as  to  the  interest  of  the  bank 
therein. 

The  only  remaining  question  to  be  considered  is,  was  there 
a  variance  between  the  contract  alleged  and  that  proved. 

The  respect  in  which  it  is  claimed  a  variance  existed  is,  it 
is  alleged  that  the  consideration  Tor  the  policy  was  paid  by 
appellee,  whereas  the  proof  shows  that  it  was  paid  by  Pretty- 
man. 

We  have  already  seen  that  Prettyman,  in  paying  such  con- 
sideration, was  acting  under  and  in  compliance  with  his  con- 
tract with  the  bank,  whereby  he  obtained  the  loan  of  $10,000, 
and  that  the  payment  of  the  premium  by  him  was,  in  fact,  for 
the  bank,  and  as  a  part  of  the  consideration  for  that  loan. 
Under  these  circumstances,  it  might  properly  have  been 
alleged  the  consideration  was  paid  by  appellee.  Eddy  et  aL 
v.  Roberts,  supra,  on  p.  508,  17  111. 

But  the  declaration  alleged  the  facts  at  length,  precisely  as 
we  understand  them  to  have  been  proved. 

We  think  the  judgment  of  the  Appellate  Court  right.  It 
must,  therefore,  be  affirmed. 

Judgment  affirmed. 


Logan  Belt 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  ML  Vernon  February  3,  1S81. 

1.  Practice — allowing  further  examination  of  juror  after  closing,  is  discretion' 
ary.  The  giving  the  prosecution  in  a  criminal  case  the  privilege  to  re-exam- 
ine a  juror,  after  his  acceptance  by  the  State's  attorney,  but  before  his  accept- 
ance by  the  defendant,  and  the  allowance  of  a  challenge  for  cause  shown  on 
the  re-examination,  is  a  matter  wholly  within  the  discretion  of  the  court,  the 
same  as  permitting  a  further  question  to  be  asked  of  a  witness  after  his 
examination  has  been  closed. 
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2.  Error  will  not  always  reverse — rejecting  testimony — objection  obviated 
by  other  testimony — as,  on  cross-examination  to  lay  foundation  to  impeach  toitness. 
On  the  trial  of  one  for  murder,  the  defendant's  counsel  asked  one  of  the  people's 
witnesses  if  he  did  not  swear,  on  the  examination  before  the  justice  of  the  peace, 
that  he  and  another  carried  grub  to  those  who  were  concealed  to  waylay  and  kill 
the  defendant.  The  court,  on  objection,  excluded  the  question,  but  permitted 
the  witness  to  be  asked  if  he  ever  did  carry  grub  to  those  who  were  concealed 
to  waylay  and  kill  the  defendant,  and  the  witness  answered  that  he  never 
did.  This  person  was  not  a  witness  of  the  transaction,  but  of  statements 
made  by  the  defendant  that  he  went  to  the  place  of  the  difficulty  purposely  to 
kill  the  deceased.  There  was  other  evidence  of  impeachment  of  this  witness, 
but  there  was  ample  evidence,  excluding  his  testimony,  to  sustain  a  verdict 
finding  the  defendant  guilty  :  Held,  that  the  error,  if  any,  was  not  sufficient 
to  justify  a  reversal. 

3.  Same — objection  obviated  by  the  character  of  the  finding.  An  instruction 
to  a  jury,  in  a  capital  case,  that  if  they  believe,  from  the  evidence,  that  the 
defendant  sought  a  difficulty,  or  provoked  a  difficulty  with  the  deceased,  for 
the  purpose  of  killing  him,  and  in  the  fight,  did  kill  him,  in  pursuance  of  his 
malicious  intention  of  taking  the  life  of  the  deceased,  they  should  find  him 
guilty  of  murder,  is  not  rendered  erroneous  by  the  use  of  the  word  "mali- 
cious," where  the  jury  finds  the  defendant  not  guilty  of  murder,  but  only  of 
manslaughter. 

4.  Instruction — when  it  need  not  refer  to  the  evidence.  Where  an  instruc- 
tion states  only  a  legal  proposition,  it  need  not  make  reference  to  the  evidence, 
and  need  not  be  so  restricted. 

5.  Same — construed  as  not  having  reference  to  the  evidence.  On  a  trial  of  one 
indicted  for  murder,  the  court  instructed  the  jury,  that,  under  the  indictment, 
they  could  find  the  defendant  guilty  of  murder  or  manslaughter,  and  then 
stating  the  several  punishments  applicable  to  each,  is  not  open  to  the  objection 
that  it  conveys  an  intimation  to  the  jury  that,  upon  the  evidence,  they  could 
find  the  defendant  guilty  of  either  of  those  crimes.  It  is  simply  informing  the 
jury,  that,  on  an  indictment  for  murder,  they  may  find  the  defendant  guilty 
of  murder  or  manslaughter,  without  having  in  view  at  all  the  evidence  in  the 
case. 

6.  Same — construed  as  not  referring  to  the  degree  of  evidence  required.  An 
instruction  to  the  jui*y,  in  such  case,  "  if  you  find "  so  and  so,  "you  will  find 
the  defendant  guilty  of  manslaughter,  without  making  such  finding  dependent 
upon  the  jury  finding  such  and  such  facts  established  beyond  a  reasonable 
doubt,  from  the  evidence,  is  not  erroneous.  Such  an  instruction  has  no  refer- 
ence to  the  quantity  of  evidence  required,  but  is  directed  solely  to  the  result 
of  the  finding  certain  facts,  assuming  that  the  finding  will  be  in  due  form  and 
upon  proper  warrant.  It  is  but  saying,  that  on  such  facts  as  stated,  the  result 
would  be  as  named. 
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7.  Same — objection  obviated  by  other  instructions  —  as  to  the  credibility  of 
defendant's  xoitnesses  only.  The  court,  on  a  trial  for  murder,  instructed  the 
jury,  that,  in  passing  upon  the  evidence  of  the  witnesses  for  the  defendant, 
they  might  take  into  consideration  their  interest,  if  any,  in  the  result  of  the 
trial,  their  feelings  towards  the  defendant,  if  any,  their  manner  of  testifying 
and  their  appearance  on  the  stand,  and  give  it  such  weight  as  they  might 
think  it  entitled  to  under  all  the  circumstances:  Held,  that  it  would  have 
been  better  in  form,  had  it  been  general  as  to  all  the  witnesses  in  the  cnse, 
but  there  being  two  other  instructions  of  similar  import,  though  not 
embracing  all  the  particulars  of  the  first,  which  was  general,  there  was  no 
error. 

8.  Same — taking  two  instructions  together.  On  a  criminal  trial,  in 
which  it  was  claimed  that  a  witness  for  the  people  was  impeached,  the  court 
instructed  the  jury  that  everything  said  by  the  witnesses  on  both  sides,  if  not 
excluded  by  the  court,  was  before  them,  and  should  be  considered  in  making 
up  their  verdict,  but,  in  a  subsequent  instruction,  the  jury  were  told,  that, 
although  the  witness  had  been  attacked  for  truth  and  veracity,  before  they 
could  wholly  disregard  his  evidence,  they  should  inquire  whether  he  had  sus- 
tained himself  by  witnesses  testifying  their  willingness  to  believe  him  under 
oath,  and  whether  or  not  he  had  been  corroborated  in  his  testimony  by  other 
evidence,  or  by  the  circumstances  of  the  case,  and  then  as  to  such  points 
wherein  he  was  corroborated,  if  he  was  so  corroborated,  they  should  not  dis- 
regard his  evidence,  but  give  such  weight  to  it  as  they  might  think  it 
deserved,  for  the  jury  were  the  judges  of  the  credibility  of  all  the  witnesses: 
Held,  that  taking  the  two  instructions  together,  the  defendant  had  no  just 
cause  of  complaint. 

9.  Same — as  to  self-defence.  On  a  trial  for  murder,  the  court  instructed  the 
jury,  on  the  part  of  the  prosecution,  that  before  the  defendant  could  success- 
fully claim  that  he  committed  the  homicide  in  self-defence,  the  jury  "must 
believe,  from  the  evidence,  that  the  danger  was  so  great  and  pressing,  that, 
in  order  to  save  his  own  life,  or  to  save  himself  from  great  bodily  harm,  the 
killing  seemed  to  the  defendant  to  be  absolutely  necessary.  It  wras  objected 
the  word  "absolutely"  rendered  the  instruction  bad,  but  the  court  held,  that 
in  their  application  to  this  case,  there  was  no  essential  difference  between  the 
expression  "absolutely  necessary"  and  the  word  necessary. 

10.  Same — as  to  character  of  modification.  The  modifying  of  a  defendant's 
instruction  in  a  criminal  case,  "so  as  to  make  it  read  very  much  as  though 
it  was  one  of  the  people's  instructions,"  is  no  sufficient  ground  of  complaint 
by  the  defendant. 

Wp.it  of  Error  to  the  Circuit  Court  of  Gallatin  county; 
the  Hon.  C.  S.  Conger,  Judge,  presiding. 
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Brief  for  the  Plaintiff   in  Error. 

Messrs.  Linegar,  &  Lansden,  for  the   plaintiff  in  error: 

During  the  impaneling  of  the  jury,  the  State's  attorney 
examined  one  Harris,  and,  upon  closing,  tendered  him 
to  the  defendant's  attorneys,  who  thereupon  began  their  ex- 
amination, but,  before  they  had  completed  the  same,  the 
State's  attorney  asked  and  obtained  leave  to  further  examine 
the  juror.  After  making  another  examination,  the  State's 
attorney  challenged  him  for  cause,  on  the  ground  he  had 
conscientious  scruples  against  capital  punishment. 

We  find  nothing  in  our  reports  concerning  the  matter,  and 
only  the  general  statement  and  ruling  in  other  States,  that  a 
juror  must  be  challenged  before  he  is  sworn,  or  before  he  has 
taken  the  book  to  be  sworn.  We  submit  the  exception  to 
the  decision  of  the  court. 

The  court  erred  in  not  allowing  the  question  put  to 
George  W.  Covert,  on  cross-examination,  whether  the  answer 
could  have  been  contradicted  or  not,  as  showing  the  state  of 
his  feelings.  Citing  Ray  v.  Bell,  24  111.  450;  1  Whart.  Ev. 
sees.  544  and  561 ;  People  v.  Christie,  2  Parker's  Cr.  R.  579. 

By  the  eighth  instruction,  the  court  said  to  the  jury,  "under 
the  indictment  in  this  case,  you  can  find  the  defendant  guilty 
of  murder  or  manslaughter."  There  is  nothing  to  show  the 
jury  that  the  court,  in  the  use  of  the  language,  did  not  have 
in  view  the  evidence  in  the  case,  which  was  all  in. 

The  ninth  instruction  uses  the  words,  "in  pursuance  of  his 
malicious  intention  of  taking  the  life  of  Oldham,"  in  a  way 
that  might  be  understood  as  a  statement  on  the  part  of  the 
court,  that  the  defendant  had  a  malicious  intention  of  taking 
Oldham's  life.     Roach  v.  People,  77  111.  25. 

The  tenth  instruction  does  not  once  refer  to  the  evidence. 
It  simply  says,  if  the  defendant  did  this  or  that,  or  the  other 
thing,  then  he  can  not  avail  of  the  doctrine  of  self-defence, 
nor  is  it  simply  an  abstract  statement  of  the  law. 

The  eleventh  instruction  told  the  jury  what  they  might 
consider,  "  in  passing  upon  the  evidence  for  the  witnesses  of 
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the  defendant."  It  should  not  have  been  limited  to  defend- 
ant's witnesses.     Chesney  v.  Meadows,  90  111.  433. 

Under  the  twelfth  instruction,  the  jury  were  denied  the 
right  to  disregard  the  testimony  of  any  witness  who  may  have 
been  impeached,  and  the  impeachment  of  Covert  was  prac- 
tically of  no  avail. 

The  use  of  the  words  "  absolutely  necessary,"  in  the  19th 
instruction  for  the  people,  makes  it  erroneous.  That  is 
necessary  in  self-defence,  which  is  deemed  requisite.  That 
which  is  absolutely  necessary  is  an  indispensable  requisite. 

The  18th  and  23d  instructions  for  the  people  are  not  based 
on  x>r  restricted  to  the  evidence,  and  the  latter  seems  to 
assume  a  number  of  things  as  either  proved  or  admitted. 
Ewing  v.  Runkle,  20  111.  448;  Holliday  v.  Rogers,  34  id.  194; 
Parker  v.  Fisher,  39  id.  164;  Miller  v.Balthasser,  78  id.  302; 
Beldonv  .Woodmansee,  81  id.  28;  Geizlerv.  Wetzel,  85  id.  325; 
Free-port  v.  Isbell,  82  id.  443;   Martin  v.  Johnson,  89  id.  538. 

Where  the  evidence  is  conflicting  or  doubtful,  the  jury 
should  be  accurately  instructed.  Rvffv.  Jarrett,  94  111.  476; 
Wabash  Ry.  Co.  v.  Henhs,  91  id.  408;  III.  Cent.  R.  R.  Co.  v. 
Maffit,  67  id.  431;  C.  B.  &  Q.  R.  R.  Co.  v.  Murry,  80  id.  88; 
Steinmeyer  v.  People,  95  id.  383. 

Mr.  James  K.  Edsall,  Attorney"  General,  for  the  People. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  19th  day  of  July,  1879,  at  the  May  term  of  the 
Gallatin  circuit  court,  Logan  Belt,  upon  an  indictment  for 
the  murder  of  Elisha  T.  Oldham,  was  found  guilty  of  man- 
slaughter, and  his  term  of  imprisonment  in  the  penitentiary 
fixed  at  fifteen  years,  and  was  sentenced  accordingly. 

The  defendant  brings  the  record  here  and  assigns  a  number 
of  reasons  why  the  judgment  of  the  circuit  court  should  be 
reversed. 

During  the  impanneling  of  the  jury,  one  Harris  was  called 
and  examined  as  a  juror,  and  accepted  by  the  State's  attorney 
30—97  III. 


466  Belt  v.  The  People.  [Feb. 


Opinion  of  the  Court. 


and  tendered  to  the  defendant;  and  after  being  so  tendered, 
and  before  he  was  accepted  by  the  defendant,  or  sworn  as 
a  juror,  the  State's  attorney  asked  and  obtained  leave  to 
further  examine  said  Harris,  and  after  further  examination, 
the  State's  attorney  challenged  him  for  cause,  on  the  ground 
that  he  had  conscientious  scruples  against  capital  punishment, 
and  the  challenge  was  allowed.  Exception  was  taken  to  the 
permitting  the  further  examination  of  Harris,  and  the  ruling 
of  the  court  in  giving  such  permission  is  assigned  for  error. 
The  giving  of  such  permission  was  a  matter  wholly  within 
the  discretion  of  the  court,  the  same  as  permitting  a  further 
question  to  be  asked  of  a  witness  after  his  examination  had 
been  closed,  and  there  was  no  error  in  that  respect. 

The  case  made  by  the  evidence  was,  that  on  the  evening 
of  December  27,  1875,  there  was  a  dance  at  the  house  of 
Thomas  Oldham,  some  forty  to  fifty  persons  being  present. 
The  house  consisted  of  two  rooms,  some  18  by  '20  feet,  with  a 
hallway  between  them,  the  dance  taking  place  in  the  south 
room,  in  which  was  a  door,  in  the  north  side,  leading  into 
the  hallway.  At  this  dance  Elisha  T.  Oldham,  the  deceased, 
who  was  a  brother  of  Thomas  Oldham,  was  present,  and  he 
and  one  Burkhardt  were  keeping  the  door,  collecting  twenty- 
five  cents  for  admission  from  each  person.  A  little  after  dark 
that  evening  Logan  Belt,  the  defendant,  and  one  Lyons,  came 
to  the  dance.  They  entered  the  room  where  the  company 
were,  and  Belt  took  off  his  overcoat  and  hung  it  up  behind 
the  door,  and  remained  standing  near  the  door  where  he 
entered.  The  deceased  asked  Lyons  for  the  twenty-five  cents, 
and  he  said  Belt  was  to  pay  for  him.  The  deceased  then  went 
to  Belt,  and  asked  him  if  he  was  to  pay  for  Lyons.  Belt  said 
he  was  not,  and  asked  if  all  that  were  in  the  house  had  paid. 
The  deceased  said  they  had,  and  if  Lyons  did  not  pay  he 
would  have  to  put  him  out.  Belt  said  he  had  not  paid,  and 
asked  who  would  put  him  out.  The  deceased  said  he  would, 
or  he  would  try.  An  encounter  then  ensued.  A  blow  was 
struck.     Belt  forced  the  deceased  back  across  the  room  to  the 
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hearth  of  the  fire-place,  in  the  south  side,  where  the  deceased 
fell,  Belt  on  top.  The  deceased  kicked  Belt  off  him,  or  Belt 
was  pulled  off.  Belt  backed  toward  the  door  in  the  north 
side  of  the  room.  The  deceased  arose,  and,  as  some  witnesses 
say,  moved  two  or  three  steps  toward  Belt,  and  the  latter  said 
to  him,  "  You  hit  me  with  a  pair  of  knucks,"  and  the  deceased 

replied,   "  By ,  I  am  a  bad   one  with  them/'  and  Belt 

drew  a  pistol  and  shot  the  deceased,  they  being  at  the  time 
from  four  to  six  feet  apart.  The  deceased  died  of  the  wound 
on  the  evening  of  the  29th  of  December,  the  second  day  after 
he  was  shot.  Belt  appears  to  have  had  a  clean  cut  in  the 
forehead,  which,  in  the  physician's  opinion,  extended  to  the 
bone,  and  seemed  to  have  been  cut  with  a  metallic  substance. 

There  is  a  conflict  of  evidence  as  to  which  struck  the  first 
blow,  the  preponderance  being  that  it  was  struck  by  Belt,  and 
several  witnesses  testifying  that  he  struck  with  "knucks." 

We  regard  the  verdict  as  abundantly  sustained  by  the  evi- 
dence. With  the  tender  regard  for  human  life  which  the  law 
requires,  there  should  have  been  no  taking  of  life  on  the 
occasion. 

The  exclusion  of  a  certain  question  propounded  by  the  de- 
fendant, on  cross-examination,  to  the  witness  Covert,  who 
testified  on  behalf  of  the  people,  is  assigned  for  error. 

The  witness  was  asked :  Did  you  not  swear  at  Esquire 
Walton's,  on  the  trial  before  him,  that  you  and  Jesse  Oldham 
carried  grub  to  those  who  were  concealed  to  waylay  the  de- 
fendant, Belt,  and  kill  him?  The  court  sustained  the  objec- 
tion to  the  question,  but  permitted  the  witness  to  be  asked, 
Did  you  ever  carry  grub  to  those  who  were  concealed  to 
waylay  the  defendant,  Belt,  and  kill  him?  And  the  witness 
answered  that  he  never  did. 

This  person  was  not  a  witness  of  the  transaction  itself,  but 
of  statements  made  by  Belt  that  the  latter  went  to  the  dance 
purposely  to  kill  the  deceased.  The  narration  of  the  trans- 
action even  as  given  by  the  defendant's  witnesses,  was  amply 
sufficient  to  warrant  the  verdict.     Any  testimony  extrinsic 
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of  that  was  entirely  superfluous.  There  were  such  a  large 
number  of  witnesses  testifying  to  the  occurrence,  as  seen  by 
themj  that  impeaching  evidence  in  regard  to  any  one  could 
have  been  of  but  little  avail. 

The  answer  to  the  question  excluded  could  only  have 
elicited  evidence  in  impeachment  of  the  witness,  by  showing 
his  bias  or  contradictory  statement.  There  was  other  direct 
evidence  in  impeachment  of  this  witness,  which  defendant's 
counsel  insists  was  abundant  to  that  end.  Without  the  tes- 
timony of  this  witness  the  verdict  was  clearly  right.  This 
court  has  repeatedly  decided  that  where  the  verdict  is  clearly 
right  upon  the  evidence,  an  error  of  so  little  significance  that 
it  could  not  reasonably  have  affected  the  result,  should  not 
reverse  a  judgment. 

We  find  no  material  error  in  the  exclusion  of  this  question. 

Objection  is  taken  to  instructions  that  were  given  for  the 
people.     The  eighth  was  : 

"8.  The  court  instructs  the  jury]  that  under  the  indict- 
ment in  this  case  you  can  find  the  defendant  guilty  of  murder 
or  manslaughter  •  that  the  punishments  for  murder  are  three: 
lst/death,  or,  2d,  imprisonment  in  the  State  penitentiary  for 
the  term  of  the  defendant's  natural  life,  or  for  any  term  not 
less  than  fourteen  (14)  years  that  you  may  agree  upon;  that 
the  punishment  for  manslaughter  is  imprisonment  in  the 
penitentiary  for  his  natural  life,  or  for  any  number  of  years/' 

This  is  objected  to,  as  conveying  the  intimation  to  the  jury 
that  upon  the  evidence  in  this  case  they  could  find  the  defend- 
ant guilty  of  murder  or  manslaughter.  We  do  not  think  the 
instruction  is  liable  to  be  so  understood.  The  plain  meaning, 
of  it  is  no:  more  than  that,  under  an  indictment  for  murder, 
the  prisoner  could  be .  convicted  of  either  murder  or  man-> 
slaughter,  it  informing,  the  jury  what  was  allowable  to  be 
done  under  such  an  indictment,  without  having  in  view  at. 
all  the  evidence  in  the  case. 
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The  ninth  was: 

"9.  The  jury  are  instructed,  that  if  you  believe,  from  the 
evidence,  thai  the  defendant  sought  a  difficulty  or  provoked  a 
difficulty  with  the  deceased,  Elisha  T.  Oldham,  for  the  pur- 
pose of  killing  him,  and  in  the  fight  did  kill  him,  in  pursu- 
ance of  his  malicious  intention  of  taking  the  life  of  Oldham, 
you  will  find  him  guilty  of  murder ;  but  if  you  find  that  the 
defendant  voluntarily  got  into  the  difficulty  with  Oldharn, 
but  did  not  intend  to  kill  at  the  time,  and  did  not  decline 
further  fighting  before  the  mortal  shot  was  fired  by  him,  and 
then  drew  his  pistol  and  shot  and  killed  Oldham,  you  will 
find  the  defendant  guilty  of  manslaughter,  although  the 
shooting  was  done  in  order  to  prevent  an  assault  upon  him 
by  Oldham,  or  to  prevent  Oldham  from  getting  the  advantage 
in  the  fight."  •         - 

...        ..     . .  ; .;;      ..  .'  '  '     V.  '  -  '■,-,''      Ivr.i  ,  '  ■" ) 

The  objection  to  the  first  branch  of  this  instruction  is,  thaf; 
the  words  "in  pursuance  of  his  malicious  intention  of  taking 
the  life  of  Oldham,"  might  have  been  understood  by  the  jury 
as  a  statement  on  the  part  of  the  court  that  the  defendant  had 
a  malicious  intention  of  taking  Oldham's  life.  It  is  a  suffif 
cient  answer  that  the  jury  found  in  favor  of  the  defendant  in 
this  respect, — that  he  had  not  such  malicious  intention. 

It  is  objected  further,  that  the  second  clause  of  the  instruc- 
tion, following  the  words  "guilty  of  murder,"  is  not  restricted 
to  the  evidence;  that  it  simply  says,  "if  you  find  that  de^ 
fendant"  did  so  and  so,  "you  will  find  the  defendant  guilty 
of  manslaughter;"  that  the  direction  of  the  court  to  convict, 
at  the  end  of  the  instruction,  should  have  been  made  expressly 
dependent  upon  the  jury  finding  such  and  such  facts,  estab- 
lished beyond  a  reasonable  doubt  by  the  evidence.  The 
instruction,  in  this  respect,  had  no  reference  to  the  quantity 
of  evidence  required  or  to  what  would  warrant  the  finding, 
but  was  directed  solely,  to  the  result  of  a  finding  of  certain 
facts,  assuming  that  the  finding  would  be  in  due  form  and 
upon  proper  warrant.     It  Avas   but  saying,  that   upon  such 
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facts  as  stated,  the  result  would  be  as  named;  that  under  cer- 
tain facts  stated, — or,  in  other  words,  if  the  jury  found  the 
facts  stated, — that  then  the  defendant  was  guilty  of  man- 
slaughter. 

There  might  as  well  be  exception  taken  to  the  sufficiency 
of  the  verdict  in  the  case,  in  that  it  simply  finds  the  defend- 
ant guilty,  without  adding  that  the  jury  so  find  upon  evidence 
establishing  the  fact  beyond  a  reasonable  doubt. 

The  eleventh  instruction  was : 

"11.  The  jury  are  instructed,  that  in  passing  upon  the 
evidence  of  the  witnesses  for  the  defendant,  you  may  take 
into  consideration  their  interest,  if  any,  in  the  result  of  the 
trial,  their  feelings  towards  the  defendant,  if  any,  their  man- 
ner of  testifying,  their  appearance  upon  the  witness  stand, 
etc.,  and  give  to  their  evidence  such  weight  as  you  think  it 
entitled  to  under  all  the  circumstances  of  the  case." 

The  objection  to  this  instruction  is,  that  it  should  not  have 
been  limited  to  the  defendant's  witnesses;  that  it  impliedly 
told  the  jury  that,  in  passing  upon  the  evidence  of  the  wit- 
nesses for  the  people,  they  were  not  to  be  governed  by  the 
tests  laid  down  for  the  determination  of  the  credibility  of 
defendant's  witnesses.  The  instruction  would  have  been 
better  in  form,  had  it  been  general  as  to  the  witnesses  in  the 
case,  without  restriction.  But,  whatever  of  objection,  in  the 
respect  named,  there  may  be  claimed  to  be  to  the  instruction, 
we  think  it  was  obviated  by  other  instructions  in  the  case, 
which  were  general  as  to  all  the  witnesses — the  twentieth 
instruction  for  the  people  being,  that  "in  passing  upon  the 
evidence  of  the  witnesses,  it  is  proper  and  competent  for  the 
jury  to  take  into  consideration  the  feeling,  relation  and 
interest  of  the  witnesses,  if  any  is  shown  by  the  evidence, 
together  with  the  manner  in  which  they  deliver  their  state- 
ments, and  their  means  of  knowing  the  facts  about  which 
they  have  testified." 
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And,  upon  the  request  of  the  defendant,  the  jury  were 
instructed,  that  "in  determining  upon  the  strength  and  value 
of  evidence,  it  is  proper  for  you  to  consider  the  age  and  intel- 
ligence, and  'means  of  knowledge,  of  each  witness;  also  his 
or  her  appearance  on  the  stand,  and  manner  of  testifying; 
and  you  may  also  properly  consider  whether  the  witness  is 
influenced  by  interest,  or  passion,  or  ill-will  in  giving  his 
testimony." 

Although  these  last  instructions  did  not  extend  to  quite  all 
the  particulars  named  as  tests  of  credibility  in  the  eleventh 
instruction  for  the  people,  they  were  sufficient  in  their  reach, 
for  all  the  practical  purposes  of  the  case,  to  exclude  any  idea, 
if  any  there  could  be,  of  the  exclusive  application  of  that 
instruction  to  the  defendant's  witnesses/ 

The  twelfth  instruction  was: 

"12.  The  jury  are  instructed,  that  everything  said  by  the 
witnesses  on  both  sides,  if  not  excluded  by  the  court,  is  before 
you,  and  should  be  considered  by  you  in  making  up  your 
verdict;  and  if,  upon  a  fair  and  candid  review  of  all  the 
evidence  in  the  case,  you  are  satisfied  of  the  defendant's 
guilt,  beyond  a  reasonable  doubt,  either  of  murder  or  man- 
slaughter, you  should  so  find  in  your  verdict." 

It  is  said,  under  this  instruction  the  jury  was  denied  the 
right  to  disregard  the  testimony  of  any  witness  who  might 
have  been  impeached,  and  it  is  claimed  that  the  witness 
Covert,  who  testified  on  behalf  of  the  people,  wras  effectually 
impeached. 

Quite  a  number  of  witnesses  testified  that  Covert's  reputa- 
tion for  truth  was  bad,  and  that  they  would  not  believe  him 
under  oath.  Three  witnesses  testified  they  would  believe 
him  under  oath. 

The  same  may  be  said  of  this  last  instruction  as  of  the 
preceding  one,  that  the  alleged  objectionable  feature  of  it  is 
removed  by  another  instruction  for  the  people,  which  was  as 
follows : 


472  Belt  v.  The  People.  [Feb. 

Opinion  of  the  Court. 

"  The  jury  are  instructed,  that  although  the  witness  George 
W.  Covert  has  been  attacked,  and  witnesses  have  been  called 
who  swear  they  would  not  believe  him  on  oath,  before  you 
can  wholly  disregard  his  evidence,  you  will  inquire  whether 
he  has  sustained  himself  by  calling  witnesses  to  testify  to 
their  willingness  to  believe  him  on  oath,  and  you  will  also 
inquire  whether  or  not  he  has  been  corroborated  in  his  testi- 
mony by  other  evidence,  or  by  the  circumstances  in  the  case1; 
then,  as  to  such  points  of  his  evidence  wherein  he  is  corrobo- 
rated (if  he  has  been  corroborated),  you  should  not  disregard 
his  evidence,  but  give  such  weight  to  it  as  you  think  it 
deserves,  for  the  jury  are  the  judges  of  the  credibility  of  all 
the  witnesses  introduced." 

In  view  of  this  last  instruction,  it  can  not  be  said  the  jury 
were  denied  the  liberty  to  disregard  the  testimony  of  this 
witness  on  any  point  where  he  lacked  corroboration;  and, 
taking  these  two  instructions  together,  we  do  not  consider 
that  there  is  any  just  ground  of  complaint  in  respect  to  the 
rule  that  was  laid  down  with  regard  to  viewing  the  evidence 
of  the  witnesses  in  the  case,  including  that  of  the  witness 
Covert. 

The  eighteenth  instruction  is  not  obnoxious  to  the  objec- 
tion made,  that  it  is  not  restricted  to  the  evidence.  It  is  but 
the  statement  of  a  legal  proposition. 

The  nineteenth  instruction,  which  was  upon  the  subject  of 
self-defence,  was,  that  before  the  defendant  could  successfully 
claim  that  he  committed  the  homicide  in  self-defence,  the 
jury  "must  believe,  from  the  evidence,  that  the  danger  was 
so  great  and  pressing  that,  in  order  to  save  his  own  life,  or 
to  save  himself  from  great  bodily  harm,  the  killing  of  Old- 
ham seemed  to  the  defendant  to  be  absolutely  necessary." 

The  objection  taken  to  this  instruction  is  in  the  use  of  the 
words  "  absolutely  necessary,"  instead  of  the  simple  word 
"necessary."      .      .         ^  
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In  their  application  to  the  present  case,  we  perceive  no 
essential  difference  between  the  respective  expressions. 
-  It  is  complained  of  the  twenty-third  instruction,  that  it 
assumes  a  number  of  things  as  either  proven  or  admitted, 
and  that  it  does  not  contain  the  words  "from  the  evidence." 
We  do  not  regard  the  instruction  as  assuming  anything,  but 
as  only  containing  hypothetical  statements;  and  we  do  not 
consider  that  there  was  any  occasion  for  employing  the  words 
named,  as  there  was  but  a  proposition  of  law  stated. 

The  tenth  instruction,  which  was  omitted  in   its  proper 

order,  was : 

1 

"  10.  The  jury  are  instructed,  that  the  defendant  can  not 
avail  himself  of  the  doctrine  of  necessary  self-defence,  if  the 
necessity  of  that  defence  was  brought  on  by  himself,  or  pro- 
voked by  his  own  deliberate  and  lawless  acts,  or  by  beginning 
the  fight  with  the  deceased  for  the  purpose  of  taking  his  life 
or  committing  a  bodily  harm  upon  him,  in  which  he  killed 
Oldham,  by  the  use  of  a  deadly  weapon,  unless  the  defendant 
had  really,  and  in  good  faith,  endeavored  to  decline  any 
further  struggle  before  the  shot  was  fired." 

This  instruction  is,  in  character,  similar  to  the  two  preced- 
ing ones,  and  a  like  objection  is  made  that  the  instruction 
does  not  refer  to  the  evidence,  and  that  it  assumes  certain 
facts  to  exist,  without  any  reference  as  to  whether  the  evi- 
dence established  them  to  the  satisfaction  of  the  jury,  or  not. 

And  the  same  answer  may  be  made,  that  the  instruction 
only  lays  down  a  legal  proposition,  and  there  is  no  assump- 
tion of  facts,  but  only  a  hypothetical  statement  of  facts. 

The  court  modified  two  of  the  defendant's  instructions  and 
gave  them  to  the  jury,  to  which  objection  is  made.  As  to 
one  of  these,  the  portion  of  it  to  which  exception  is  taken 
was  in  nowise  modified  by  the  court,  but  is  in  the  very  words 
as  drawn  and  asked  by  the  defendant's  counsel.  All  the 
objection  taken  to  the  other  is,  that  it  was  so  modified  "as  to 
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make  it  read  very  much  as  though  it  was  one  of  the  people's 
instructions/' — obviously  no  sufficient  ground  of  objection. 

The  criticisms  made  upon  the  instructions  are  not  of  suffi- 
cient force  to  require  a  reversal  of  the  judgment.  The  defence 
set  up  was,  that  the  homicide  was  committed  in  self-defence. 
A  large  number  of  instructions,  some  fifteen,  were  given  as 
asked  by  defendant's  counsel.  The  jury  were  most  fully,  and 
quite  as  favorably  for  the  defendant  as  the  law  would  permit, 
instructed  by  the  court  upon  the  subject  of  self-defence.  The 
defendant  had  no  just  cause  of  complaint  in  regard  to  the 
giving  of  the  law  of  the  case  to  the  jury. 

We  find  no  material  error  in  the  record,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


The  St.  Clair  County  Benevolent  Society 

v. 
Sebastian  Fietsam,  Admr. 

Filed  at  ML  Vernon  February  3,  1881. 

1.  Practice — objection  for  variance  should  be  specific.  A  general  objection 
to  an  instrument  offered  in  evidence,  on  the  ground  of  a  variance,  is  not  suffi- 
cient. The  party  objecting  should  point  out  wherein  the  variance  exists,  so 
as  to  give  an  opportunity  of  obviating  the  same  by  amendment. 

2.  Assignment — policy  of  insurance.  The  writing  of  directions  by  the 
holder  on  the  back  of  a  policy  of  life  insurance,  that  the  sum  secured  should 
be  distributed  among  certain  beneficiaries,  is  not  an  assignment  of  the 
policy. 

8.  Evidence — parol,  to  show  sum  due  on  policy.  Where  a  policy  of  life 
insurance  contains  a  provision  to  pay  the  assured,  or  his  legal  representatives, 
one  dollar  for  every  member  of  the  society  of  the  same  division  or  divisions, 
"at  the  time  of  such  payment,"  parol  evidence  is  admissible  to  show  the  num- 
ber of  members  at  the  time  payment  should  be  made,  in  order  to  arrive  at  the 
measure  of  damages. 

4.  Life  insurance — construed  with  reference  to  time  of  payment.  Where,  in 
the  body  of  a  policy  of  life  insurance,  reference  is  made  to  the  indorsements 
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on  its  back,  they  may  be  considered  in  connection  with  the  policy  in  deter- 
mining when  the  policy  is  payable,  where  that  is  left  doubtful  in  the  body  of 
the  policy.  Where  such  a  policy  was  indorsed,  "Mutual  assurance  on  the  life 
of  A  B,"  "Due  at  the  death  of  members  Sjpl,"  and  the  body  of  the  policy  con- 
tained expressions  such  as,  should  the  assured  "come  to  his  death  by  the 
hands  of  the  law,"  or  "should  die  by  suicide,  or  without  heirs  or  assigns," 
only  $50  should  be  paid,  it  was  held,  that,  taking  into  consideration  these 
expressions,  with  the  indorsements,  the  intention  was  manifest  that  the  policy 
was  to  become  due  on  the  death  of  the  assured. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  iu  that  court  on  error  to  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  Geo.  W.  Wall,  Judge,  presiding. 

Mr.  C.  W.  Thomas,  for  the  plaintiff  in  error: 

When  the  plaintiff  below  sought  to  introduce  in  evidence 
the  policy  first  mentioned  in  the  bill  of  exceptions,  the  de- 
fendant objected,  because  there  was  a  variance  between  it  and 
any  policy  described  in  the  declaration,  but  the  court  below 
overruled  the  objection,  and  permitted  the  policy  to  be  read 
to  the  jury.  The  policy  read  contained  the  following  words 
not  to  be  found  in  the  one  set  out  in  hcec  verba  in  the  first 
count:  "upon  him  of  the  death  of  a  member  of  this  society, 
and  the  further  sum  of  annually  fifty  cents,  within  twenty 
days  after  due  notice  has  been  served." 

It  varied  from  the  one  set  out  in  the  second  count  yet  more 
widely,  and  was  not  intended  as  proof  of  the  policy  there 
set  out. 

If  a  party,  in  suing  upon  a  policy  of  insurance  or  other 
written  instrument,  sets  out  the  same  in  hcec  verba,  he  must 
be  strictly  accurate.  If  that  offered  in  evidence  is  variant,  it 
is  error  to  admit  it  in  evidence,  if  objected  to  on  that  ground. 
Franklin  Ins.  Co.  v.  Smith,  82  111.  131;  Germania  Fire  Ins. 
Co.  v.  Lieberman,  58  id.  117. 

The  specific  and  particular  objection  was  made,  and  the 
court  was  advised  that  counsel  insisted  that  there  was  a 
variance  between  a  written  instrument  offered  and  the  one 
declared  on.     It  was  not  necessary  to  state  to  the  court  the 
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details  of  the  variance  in  making  the  objection,  because  the 
nature  of  the  objection  gave  the  court  full  notice  of  the  point 
made.     It  was  not  a  general,  but  a  specific  objection. 

The  court  below  erred  in  admitting  parol  evidence  of  the 
number  of  members  of  the  society,  to  fix  the  amount  of  the 
recovery.  The  policy  declares  that  the  amount  to  be  paid  is 
one  dollar  for  each  member  at  the  time  of  collection,  and  this 
could  not  be  varied  by  parol  evidence.  The  secretary  testified 
that  when  one  failed  to  pay  an  assessment,  he  ceased  to  be  a 
member,  therefore  the  sums  coming  to  the  x*epresentatives  of 
those  insured  differed  constantly.  It  was  fully  understood  by 
all  the  members  of  the  society,  that  only  the  amount  collected 
would  be  paid  over.  If  the  officers  failed  to  make  the  assess- 
ments, they  could  have  been  compelled  to  do  so  by  mandamus. 
When  the  amount  was  ascertained  by  collection,  then  an 
action  would  lie  against  the  society  for  such  sum.  The  so- 
ciety is  a  mere  collecting  agent,  which  promises  to  pay  what 
it  gets,  and  no  more. 

:.  '  ,    ■'   .,:    '  ;.  .  ■  J 

Mr.  William  C.  Kueffner,  for  the  defendant  in  error: 

The  alleged  variance  was  not  pointed  out  in  the  circuit 
court,  and  can  not  for  the  first  time  be  sprung  in  an  appellate 
court. 

It  appears  that  in  copying  the  policy  set  out  in  haze  verba 
in  the  first  count  of  the  declaration,  two  lines  contained  iii 
the  policy  were,  by  a  clerical  error,  omitted  from  the  declara- 
tion. It  Avas  one  of  those  mistakes  which  sometimes  happen 
in  spite  of  the  utmost  care.  When  this  policy  was  offered  in 
evidence,  the  bill  of  exceptions  shows  that  "the  defendant 
objected  to  the  reading  of  said  instrument  in  evidence,  be- 
cause there  was  a  variance  between  it  and  any  one  declared 
on."  This  expresses  literally  everything  that  was  said  or 
done.  No  variance  was  pointed  out.  No  argument  was 
offered ;  and  the  same  objection  was  repeated  when  the  second 
policy  was  introduced. 
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Was  the  general  objection  that  "there  was  a  variance/' 
without  specifying  it,  sufficient  to  save  the  point? 

The  authorities  are  uniformly  to  the  effect  that  it  was  not. 
As  the  Appellate  Court,  in  its  opinion  in  this  case,  expresses 
it:  "This  objection  was  altogether  too  general.  The  alleged 
variance  should  have  been  specifically  pointed  out.  The 
court  was  under  no  obligation  to  stop  the  trial  and  critically 
compare  the  instrument  with  the  several  counts,  in  order  to 
ascertain  whether  there  was  any  foundation  for  the  objection." 

As  to  the  necessity  of  specifically  pointing  out  objections 
to  evidence,  see  Chicago  and  Alton  H.  B.  Co.  v.  Morgan,  69 
111.  492;  Thielman  et  al.  v.  Carr  et  al.  75  id.  385;  Buntain  v. 
Bailey,  27  id.  410;  Clausen  et  al.  v.  Stone,  29  id.  115;  McCart- 
ney v.  Shepard,  21  Mo.  577;  State  v.  Gates,  20  id.  403;  An- 
derson v.  Fry,  6  Ind.  77;  Camden  v.  Doremus,  44  U.  S.  (3. 
How.)  530;  N.  0.,  J.  &  G.  W.  B.  B,  Co.  v.  Moye,  Adm.  39 
Miss.  375;  Haywood  v.  Bath,  38  N.  H.  183. 

Oral  testimony  was  properly  admitted  to  show  when  the 
insurance  moneys  were  to  become  due  and  payable. 

The  policies  were  silent  on  this  point,  but  each  count  of 
the  declaration  contained  an  allegation  to  the  effect  that  it 
was  agreed  that  the  money  mentioned  in  the  instrument  was 
to  become  due  on  the  death  of  Eierkuss,  and  issue  was  joined 
on  these  counts,  hence  this  evidence  was  proper.  This  was 
no  attempt  to  contradict  the  policies,  but  to  establish  matters 
on  which  they  were  silent. 

It  is  competent  for  the  parties  to  supply  any  supposed  de- 
fect in  a  written  contract  by  parol  testimony.  Donlin  v. 
Dcngling  et  al.  80  111.  608. 

Parol  evidence  may  be  introduced  to  establish  a  fact  upon 
which  the  written  contract  is  silent.  Ball  etal.  v.  Benjamin, 
73  111.  39. 

When  a  contract  reduced  to  writing  is  void,  or  unintelli- 
gible, for  any  cause,  parol  evidence  may  be  received  to  prove 
the  verbal  contract.  Moulding  et  al.  v.  Prussing  et  al.  70  111. 
151. 
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Where  a  written  agreement  is  incomplete,  and,  per  se,  unin- 
telligible, verbal  testimony  is  admissible  where  it  is  not  in- 
consistent with  the  written  terms.  1  Greenleaf  Ev.  sees.  282, 
284a;  1  Chitty  Cont.  159;  Buffet  al.  v.  Jarrett,  94  111.  475; 
1  Parsons  Cont.  430;  2  Phillips  Ev.  670;  Tredell  v.  Harris, 
20  Pick.  12;  Hume  v.  Hardeman,  1  Foster,  224;  Morgan  v. 
Griffith,  L.  R.  6  Exch.  76. 

The  company  insists  that  no  recovery  can  be  had  under  the 
policies  actually  introduced  in  evidence. 

Contracts  should  be  so  construed  as  to  give  effect  to  the 
intention  of  the  parties,  and  where  that  intention  is  sufficiently 
apparent,  effect  should  be  given  to  it,  even  though  violence 
be  thereby  done  to  its  words;  for  greater  regard  is  to  be  had 
to  the  clear  intent  of  the  parties,  than  to  any  particular  words 
they  may  have  used  in  the  expression  of  their  intent.  Walker 
et  al.  v.  Douglas  et  al.  70  111.  445;  1  Chitty  on  Cont.  (4  Am. 
ed.)  104-5. 

The  language  which  the  parties  have  seen  fit  to  employ, 
though  awkward,  will  be  construed  by  the  court  by  a  careful 
consideration  of  the  whole  instrument,  and  in  the  light  of 
surrounding  circumstances.     Boshowitz  v.  Baker,  74  111.  264. 

If  the  underwriters  have  left  their  design  or  object  doubtful 
by  the  use  of  obscure  language,  the  construction  ought  to  be, 
and  will  be,  most  unfavorable  to  them.  Aurora  Ins.  Co.  v. 
Eddy,  49  111.  108. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  the  administrator  of  Christian 
Eierkuss,  deceased,  against  the  St.  Clair  County  Benevolent 
Society,  on  two  certificates  of  membership  issued  to  decedent 
by  the  defendant  society.  The  one  declared  on  in  the 
first  count  of  the  declaration  constituted  deceased  a  member 
of  division  No.  1,  and  that  mentioned  in  the  second  count,  a 
member  of  division  No.  2  of  the  society.  Whether  they  are 
called  "certificates  of  membership"  or  "policies  of  insurance" 
is  a  matter  of  no  consequence. 
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Each  certificate  contained  the  following  provision,  viz: 
"  The  St.  Clair  County  Benevolent  Society,  in  consideration 
of  the  representations  made  to  it  in  the  application  for  mem- 
bership, and  the  sum  of  $2.50,  to  it  in  hand  paid  by  Christian 
Eierkuss,  *  *  *  and  the  sum  of  $1,  to  be  paid  by  the  said 
Christian  Eierkuss,  within  twenty  days  after  due  notice  has  been 
served  upon  him,  of  the  death  of  a  member  of  the  society,  and 
the  further  sum  of  50  cents  within  twenty  days  after  due  notice 
has  been  served  at  the  beginning  of  each  year  of  member- 
ship, do  promise  and  agree  to  and  with  the  said  Christian 
Eierkuss,  self,  (see  back  of  policy),  or  the  legal  representa- 
tives of  the  said  Christian  Eierkuss,  self,  and  proof  of  inter- 
est, of  assignment,  or  held  as  security,  the  sum  of  §1  for  every 
person,  member  of  the  society  and  of  the  same  division  or 
divisions  at  the  time  of  such  payment." 

By  the  second  clause  of  the  certificate  or  policy,  it  is  made 
null  and  of  no  effect  upon  the  failure  of  the  assured  to  pay  all 
assessments  provided  for,  and  in  case  he  should,  without  the 
consent  of  the  society  previously  obtained  in  writing,  engage 
in  any  military  or  naval  service,  or  engage  in  mining.  A 
third  clause  declares  it  is  understood  and  agreed,  if  the 
assured  should  come  to  his  death  by  the  hands  of  the  law, 
$50  and  no  more,  if  so  much  shall  be  collected,  shall  be  paid 
to  his  heirs,  executors  or  assigns,  and  if  he  should  die  by 
suicide,  or  without  heirs  or  assigns,  $50,  if  so  much  shall  be 
collected,  shall  be  paid  towards  the  funeral  of  the  assured. 
On  the  back  of  the  certificates,  among  others,  were  indorse- 
ments, showing  what  disposition  assured  desired  might  be 
made  of  the  money  when  collected,  and  also  the  following: 
"Mutual  insurance  on  the  life  of  Christian  Eierkuss."  "Due 
at  death  of  members,  $1."     "Date,  May  8,  1876." 

In  each  count  of  the  declaration,  one  of  the  certificates  is 
set  out  in  hcec  verba,  with  appropriate  averments  as  to  the  death 
of  the  assured,  the  payment  of  all  assessments  by  him,  and 
negativing  everything  the  happening  of  which  would  make 
the  policy  null  and  of  no  effect.     It  will  be  observed,  the 
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body  of  the  policy  is  silent  as  to  when  the  sum  agreed  to  be 
paid  by  the  society  is  payable,  but  it  is  averred  in  the  declara- 
tion, it  "was  to  become  due  and  payable"  at  the  death  of 
the  assured.  It  is  not  questioned  that  notice  of  the  death  of 
the  assured  was  given  in  due  time,  and  that  he  had  paid  all 
assessments  made  against  him  in  his  lifetime.  Oral  proof 
was  made  it  was  understood  the  sum  secured  by  the  policy 
was  payable  at  the  death  of  the  assured,  and  also  of  the  num- 
ber of  members  of  each  division  of  which  decedent  him- 
self was  a  member.  The  jury  found  a  verdict  for  $1285, 
which  was  $1  for  each  member  of  the  two  divisions  at  the 
time  of  the  death  of  assured,  upon  which  the  court  rendered 
judgment.  The  Appellate  Court  affirmed  that  judgment,  and 
now  the  society  bring  the  case  to  this  court  on  error. 

In  the  first  count  the  pleader  undertook  to  set  out  in  hcee 
verba  the  certificate  of  membership  in  division  No.  1  issued 
to  decedent,  and  an  objection  is  taken,  there  was  a  variance  be- 
tween the  certificate  offered  in  evidence  and  the  one  contained 
in  the  declaration.  It  is  a  sufficient  answer  to  say,  no  vari- 
ance between  the  proof  and  the  declaration  in  this  respect  was 
called  to  the  attention  of  the  circuit  court  when  the  instru^ 
ment  sued  on  was  offered  in  evidence.  A  general  objection 
was  taken,  there  was  a  variance.  That  is  not  sufficient. 
The  party  objecting  should  have  ^pointed  out  wherein  the 
variance  existed.  Had  that  been  done,  under  our  Practice 
act  an  amendment  could  have  been  instantly  made  that 
would  have  avoided  the  objection,  so  that  the  trial  could  have 
proceeded  on  such  terms  as  the  court  might  have  seen  fit  to 
impose. 

Nor  is  there  any  force  in  the  objection,  the  policies  had 
been  assigned  by  the  assured.  Such  is  not  the  case.  Direc- 
tions were  written  on  the  back  of  each  policy,  that  the  sum 
secured  should  be  distributed  among  certain  beneficiaries 
named,  and  that  was  all  that  was  done.  There  was  no 
assignment  of  either  policy  to  any  one. 
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It  will  be  observed  the  policy  contained  a  provision,  the 
society  would  pay  assured  or  his  legal  representatives  $1  for 
every  person  a  member  of  the  society  and  of  the  same  divi- 
sion ordivisions  "at  the  time  of  such  payment."  Parol  evi- 
dence was  admitted  to  show  the  number  of  members  at  the 
time  such  payment  should  be  made,  in  order  to  arrive  at  the 
measure  of  damages.  That  decision  was  clearly  correct. 
Such  evidence  is  admissible  for  that  purpose,  otherwise  there 
would  be  no  mode  of  ascertaining  the  sum  recoverable  under 
the  policy. 

The  question  of  most  seeming  difficulty  is,  when  did  the 
sum  secured  by  the  policy  become  payable.  It  is  averred  in 
the  declaration,  it  was  to  become  due  and  payable  on  the 
death  of  the  assured.  The  effect  of  the  objection  taken  is, 
that  the  ambiguity  that  may  exist  in  the  contracts  or  policies 
can  not  be  helped  either  by  averment  or  parol  evidence. 
That  objection  need  not  be  discussed. 

But  construing  the  body  of  the  policy  with  the  indorse- 
ments on  the  back,  to  which  reference  is  made,  it  is  plain  the 
instrument  is  set  out  according  to  its  legal  effect  in  the  dec- 
laration. Disregarding  all  parol  testimony,  the  indorsements 
on  the  back  of  the  policy,  which  are  referred  to  in  the  body 
of  the  instrument,  indicate  unmistakably  the  policy  was  to 
become  due  and  payable  at  the-  death  of  the  assured.  Such 
expressions,  "mutual  assurance  on  the  life  of  Christian  Eier- 
kuss,"  "due  at  the  death  of  members,  $1,"  are  meaningless 
unless  they  indicate  the  parties  understood  the  sum  secured 
was  to  become  payable  at  the  death  of  members.  Expressions 
in  the  body  of  the  policy  induce  the  same  belief.  Such  as, 
should  the  assured  "  come  to  his  death  by  the  hands  of  the 
law,"  or  "should  die  by  suicide,  or  without  heirs  or  assigns," 
and  reading  the  body  of  the  instrument  in  connection  with 
its  indorsements,  the  legal  effect  is,  the  policy  is  payable  at 
the  death  of  the  party  insured. 

The  agreement  of  defendant  was  absolute,  to  pay  the  legal 
representatives  of  the  assured  $1  for  every  member  of  each 
31—97  III. 
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division  of  which  he  was  himself  a  member  at  "the  time  of 
such  payment/'  and  that,  as  we  have  seen,  is  at  the  death  of 
the  assured.  The  exception,  "if  so  much  be  collected/'  has 
reference  only  to  the  sum  of  §50,  to  be  paid  on  the  happening 
of  certain  contingencies  which  never  did  occur  to  the  assured 
in  this  case.  The  damages  found  are,  therefore,  such  as  arise 
from  the  contract. 

It  must  be  admitted  these  "certificates  of  membership/'  or 
policies,  are  inartistically  framed,  and  that  some  of  the  clauses 
contained  in  them  would  be  nearly  or  quite  unintelligible  if 
separated  from  the  context  and  attendant  circumstances.  But 
they  ought  not,  for  that  reason,  to  be  declared  of  no  binding 
obligation.  With  the  aid  of  parol  testimony,  that  in  no 
manner  contradicts,  varies  or  adds  to  the  terms  employed, 
and  reading  the  policies  with  the  indorsements  thereon, 
which  is  authorized  by  the  reference  made  to  them,  their 
meaning  is  made  sufficiently  definite.  It  is  made  to  appear 
the  assured  complied  with  the  conditions  of  the  policies  in 
every  particular,  and  it  is  but  just  defendant  should  be  com- 
pelled to  perform  the  conditions  to  be  observed  on  its  part 
as  the  parties  understood  them  when  they  made  their  con- 
tracts. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Eoland  Whitney 

v. 

U.  G.  Stevens. 

Filed  at  3ft.  Vernon  February  3,  1881. 

1.  Chancery  jurisdiction — concurrent  with  courts  of  law.  In  cases  where 
a  court  of  equity  has  concurrent  jurisdiction  with  a  court  of  law,  the  court 
which  first  acquires  jurisdiction  must  hold  and  exercise  it  until  the  litigation 
is  ended. 
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2.  Same — determining  purely  legal  titles,  on  bill  to  remove  a  cloud  upon  title. 
Where  a  bill  was  filed  by  the  holder  of  a  tax  title,  who  claimed  to  have 
paid  all  (axes  on  the  land  for  seven  successive  years,  while  it  was  vacant  and 
unoccupied,  and- the  complainant  had,  after  the  alleged  statutory  bar,  gone 
into  possession,  to  set  aside  another  title  purely  legal  in  its  character,  claimed 
by  the  defendant,  as  a  cloud  upon  the  complainant's  title,  and  to  enjoin  the 
prosecution  of  an  action  of  ejectment  brought  against  him  by  the  defend- 
ant, it  was  held,  the  court  of  law  could  not  be  thus  divested  of  its  jurisdiction, 
and  that  a  court  of  equity  had  no  jurisdiction. 

3.  Same — construction  of  the  statute.  Section  50,  chap.  22,  Rev.  Stat.  1874, 
merely  extends  the  jurisdiction  of  courts  of  equity,  in  the  matter  of  remov- 
ing clouds  upon  title,  to  cases  where  the  party  complaining  is  out  of  posses- 
sion. The  statute  does  not  operate  to  enlarge  the  jurisdiction  of  the  court  in 
a  case  where  the  complainant  is  in  possession,  but  leaves  it  as  it  was  before, 
controlled  by  the  rule  that  purely  legal  titles  must  be  litigated  in  a  court  of 
law. 

4.  Same — right  of  trial  by  jury.  Under  the  constitutional  guaranty  of  the 
right  of  trial  by  jury,  it  is  a  serious  question  whether  it  is  within  legisla- 
tive power  to  confer  jurisdiction  upon  a  court  of  equity  to  try  purely  legal 
titles. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county ; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  J.  M.  Honey,  for  the  plaintiff  in  error: 

The  law  is,  that  Whitney  has  no  remedy  to  recover  the 
lands  in  suit,  except  by  his  action  in  ejectment;  "and  when  a 
party  claims  title  through  a  tax  deed,  with  payment  of  taxes 
for  seven  successive  years  and  possession, the  court  must  leave 
the  parties  to  try  the  question  of  title  in  a  court  of  law." 
Whitney  v.  Stevens,  77  111.  585. 

A  court  of  law  is  the  proper  tribunal  for  trying  legal  titles, 
and  a  bill  filed  to  quiet  one  legal  title  by  suppressing  another, 
has  ever  been  received  by  courts  of  equity  with  great  caution. 
Alton  Marine  and  Fire  Ins.  Co.  v.  Buchmaster,  13  111.  201. 

Even  if  the  holder  of  a  tax  title  may  maintain  a  bill  to 
quiet  title,  it  could  only  be  done  by  his  showing  that  all  of 
the  requirements  of  the  Revenue  law  have  been  compljed 
with,  at  least  substantially.  Koch  et  al.  v.  Hubbard,  85  111. 
534. 
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The  bill  in  this  case  does  not  state  the  time  that  Stevens 
took  possession,  but  avers,  generally,  that  he  took  possession 
after  seven  years'  payment  of  taxes,  and  if  we  admit  all  stated 
in  the  bill  as  true,  no  grounds  for  equitable  relief  are  dis- 
closed, and  it  should  have  been  dismissed.  Koch  et  al.  v. 
Hubbard,  supra. 

Messrs.  Brown  &  Gibson,  for  the  defendant  in  error: 

Section  50  of  chapter  22,  Eev.  Stat,  of  1874,  confers  juris- 
diction on  the  court  to  entertain  the  bill  filed  in  this  cause, 
and  the  decree  rendered  is  wholly  proper,  under  the  law  and 
evidence. 

Stevens  obtained  a  tax  deed  to  the  land  in  dispute  on  the 
16th  day  of  February,  1864,  which  deed,  by  the  adjudication 
of  this  court,  has  been  declared  "  color  of  title.''  Whitney  v. 
Stevens,  77  111.  587. 

A  title  of  this  character,  obtained  in  good  faith,  followed 
with  the  payment  of  the  taxes  legally  assessed  for  seven  suc- 
cessive years,  while  the  land  is  vacant,  and  possession  then 
taken,  has  been  uniformly  held  by  this  court  to  be  a  valid 
title  as  against  all  persons,  except  such  as  may  be  under  the 
disability  named  in  the  statute.  Whitney  v.  Stevens,  supra; 
also,  sec.  7,  chap.  83,  Eev.  Stat.  1874. 

The  rights  of  the  parties  have  been  practically  twice  adju- 
dicated in  this  court:  Whitney  v.  Stevens,  11  111.  585;  same, 
89  id.  53,  and  many  times  in  the  circuit  court.  And  the 
record  here  discloses  a  judgment  at  law  in  relation  to  the  title 
to  the  land  in  suit,  in  favor  of  Stevens.  There  should  be  an 
end  to  vexatious  litigation,  and  the  court  committed  no  error 
in  granting  the  injunction  or  quieting  the  title  to  the  land  in 
Stevens,  who,  by  virtue  of  sec.  7  of  chap.  83,  Eev.  Stat.  1874, 
is  the  owner  of  it. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case,  defendant  in  error  filed  his  bill  to  quiet  the 
title  to  160  acres  of  land. 
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The  bill  alleges  that  he,  in  June,  1860,  became  the  pur- 
chaser of  the  land  at  a  sale  for  taxes;  that  the  time  for  a 
redemption  having  expired,  he,  on  the  16th  day  of  February, 
1864,  obtained  a  tax  deed  for  the  land;  that  at  the  time  he 
procured  the  tax  deed,  the  land  was  vacant  and  unoccupied, 
and  so  remained  for  seven  years  successively  after  the  execu- 
tion of  the  deed,  and  that  he  paid  all  the  taxes,  of  every 
description,  during  the  seven  successive  years  aforesaid,  against 
the  land,  and  after  the  expiration  of  the  seven  years  aforesaid 
complainant  entered  into  the  actual  possession  of  the  land, 
and  had  held  the  same  until  he  commenced  this  suit;  that  he 
purchased  the  land  and  received  his  tax  title  in  good  faith, 
and  claims,  that  under  the  seventh  section  of  the  Limitation 
law,  he  is  the  owner  of  the  laud,  but  that  plaintiff  in  error 
pretended  to  be  the  owner  of  a  paramount  title  to  the  land 
and  to  be  entitled  to  the  possession  of  the  land,  which  claim 
is  false  and  unfounded  ;  that  plaintiff  in  error  had  annoyed 
him  by  suits  at  law  and  in  equity,  and  put  him  to  cost  and 
annoyance  on  account  of  his  claim  to  the  land,  which  tended 
to  the  wrong  and  oppression  of  defendant  in  error. 

The  bill  concludes  with  a  prayer  that  complainant's  title 
be  confirmed,  and  defendant  be  enjoined  from  the  assertion 
of  his. 

Defendant  answered,  admitting  that  on  the  16th  of  Febru- 
ary, 1864,  complainant  claims  to  have  obtained  his  tax  deed; 
that  the  land  was  vacant  and  unoccupied,  but  that  in  1866 
one  McDonald  built  a  pen,  in  which  to  herd  a  drove  of  from 
one  hundred  to  one  hundred  and  fifty  head  of  cattle,  inclos- 
ing from  two  to  three  acres  of  land,  and  dug  and  scraped  out 
ponds  thereon,  for  water  for  the  cattle,  and  that  he  so  occu- 
pied and  used  it  during  the  years  1866,  1867  and  1868;  that 
complainant,  on  the  night  of  the  2d  or  3d  of  January,  1871, 
entered  upon  and  into  the  actual  possession  of  the  tract  of 
land,  by  his  tenants  and  servants,  by  erecting  a  log  cabin 
thereon  and  placing  a  tenant  therein,  and  thus  there  were  not 
seven  years  between  the  date  of  his  tax  deed  and  the  time  he 
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entered  into  possession,  and  the  land  was  not  vacant  and  un- 
occupied for  seven  years  after  complainant  obtained  his  tax 
deed.  He  denies  that  the  land  was  vacant  and  unoccupied 
for  seven  successive  years  after  complainant  obtained  his  tax 
deed,  and  charges  that  it  has  been  in  the  possession  and  under 
the  control  of  complainant  since  the  2d  or  3d  of  January, 
1871,  he  having  in  the  spring  of  that  year  fenced  and  broke 
the  land,  and  has  cultivated  it  since  that  time;  that  he,  de- 
fendant, is  the  owner  in  fee  of  the  land,  stating  the  chain  or 
source  of  his  title.  He  charges  that  he  has  brought  an  action 
of  ejectment  in  the  circuit  court  of  Jasper  county,  and  that 
the  suit  is  still  pending  and  undetermined. 

This  answer  was  under  oath,  it  not  having  been  dispensed 
with  by  the  bill. 

A  replication  was  filed,  and  on  a  hearing  the  relief  sought 
was  granted,  and  from  that  decree  defendant  prosecutes  error. 

For  a  reversal  it  is  urged  that,  inasmuch  as  a  suit  in  eject- 
ment was  pending,  to  try  the  title  between  the  same  parties, 
to  this  land,  and  inasmuch  as  the  title  of  each  party  is  purely 
legal,  and  no  equitable  title  of  any  kind  is  involved,  the  court 
of  equity  could  not  take  jurisdiction  to  try  the  title, — that  the 
jurisdiction  of  the  court  at  law  could  not  be  transferred  to 
and  tried  by  a  court  of  equity,  and  the  court  of  law  be  ousted 
of  its  jurisdiction.  Also,  that  there  was  no  proof  as  to  when 
defendant  in  error  took  possession,  the  answer  having  denied 
that  the  land  was  vacant  and  unoccupied  for  seven  successive 
years  after  defendant  in  error  obtained  his  tax  deed;  that  the 
land  must  have  been  continuously  vacant  and  unoccupied  for 
that  period,  with  payment  of  all  taxes  under  the  color  of 
title  for  the  period,  followed  with  possession,  to  bring  the  case 
within  the  seventh  section  of  the  Limitation  law;  that  under 
that  section  it  can  not  be  vacant  a  portion,  and  occupied  a 
part,  of  the  seven  years;  that  the  sixth  and  seventh  sections 
can  not  be  united  to  make  out  a  bar  of  the  statute. 

Had  the  court  of  chancery  jurisdiction  to  try  the  case  and 
afford  the  relief  sought?     It  appears  from  the  bill  that  com- 
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plainaut  claimed  to  hold  a  legal  title  alone,  nor  is  it  charged 
that  defendant  claimed  to  hold  only  an  equitable  title.  The 
answer  shows  that  defendant  had  brought  an  action  of  eject- 
ment to  recover  the  premises  against  complaiuant,  who 
was  in  possession  under  his  tax' title,  claiming  that  it  was 
color,  made  in  good  faith,  with  payment  of  taxes  for  seven 
years  whilst  the  land  was  vacant  and  unoccupied,  followed 
with  possession,  constituting  a  bar  to  a  recovery  under  defend- 
ant's title.  There  is  no  claim  that  any  equity  exists  to  be 
settled,  but  legal  title  on  each  side  is  alone  involved. 

In  the  case  of  Whitney  v.  Stevens,  77  111.  585,  it  was  held 
that  a  court  of  equity  would  not  take  jurisdiction  to  set  aside 
a  tax  title,  followed  with  payment  of  taxes  for  the  statutory 
period,  with  possession,  but  would  leave  the  parties  to  litigate 
their  titles  in  a  court  of  law.  The  facts  of  that  and  this  case 
are  the  same,  the  title  in  litigation  the  same,  and  the  same 
parties,  but  here  it  is  the  defendant  to  that  bill  who  is  com- 
plainant in  this.  There,  the  defendant  to  this  bill  was  com- 
plainant, asking  to  have  this  tax  title  set  aside  as  a  cloud  on 
his  title.  A  trial  under  that  bill  would  have  presented  pre- 
cisely the  same  questions  for  determination  that  would  arise 
under  this  bill.  If  a  court  of  equity  could  not  entertain  juris- 
diction in  that  case,  how  can  it  be  possible  to  do  so  in  this 
case,  on  the  same  facts  and  legal  questions?  That  case  is 
decisive  of  this. 

In  this  case  only  legal  titles °are  involved,  and  not  only  so, 
but  an  ejectment  suit  had  been  pending  for  years,  and  was 
still  pending,  to  try  these  titles  at  law,  when  complainant 
filed  his  bill.  To  permit  chancery  to  try  this  oase,  on  the 
theory  that  the  courts  have  concurrent  jurisdiction,  would 
violate  a  rule  which  has  always  obtained,  whioh  holds  in 
cases  of  concurrent  jurisdiction  the  court  whioh  first  acquires 
jurisdiction  must  hold  and  exercise  it  until  the  litigation  is 
ended, — that  another  court  can  not  take  the  case  from  the 
court  already  in  the  exercise  of  its  jurisdictional  powers. 
This  would,  therefore,  effectually  prevent  the  court  of  equity 
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from  dispossessing  the  court  of  law  of  the  right  to  proceed  to 
judgment  in  the  case. 

But  it  is  insisted  that  sec.  50,  chap.  22,  Eev.  Stat.  1874,  p. 
204,  confers  jurisdiction  in  this  case.  That  section  simply 
provides  that  the  court  may  remove  clouds  on  the  title  to 
land,  whether  it  is  occupied  or  unoccupied.  This  only  ex- 
tends the  jurisdiction  of  the  court  to  cases  where  the  lands 
are  unimproved  and  unoccupied.  The  courts,  previous  to 
this  enactment,  did  not  entertain  bills  where  the  complainant 
was  out  of  possession;  but  the  court,  for  centuries,  had  en- 
tertained jurisdiction  in  a  class  of  cases  where  the  complain- 
ant, was  iu  possession,  and  his  adversary  was  unwilling  to 
bring  ejectment  to  test  the  validity  of  their  adverse  titles,  but 
the  court  never,  so  far  as  we  know,  took  jurisdiction  when  a 
suit  at  law  was  pending  to  try  the  strength  of  the  titles.  Such 
a  claim  of  jurisdiction,  successfully  maintained,  is  believed  to 
be  unprecedented.  The  statute  does  not  profess  to,  nor  does 
it,  enlarge  the  jurisdiction  of  the  court  in  case  where  the  com- 
plainant is  in  possession.  That  is  left  as  it  was  before.  It  is 
a  serious  question  whether  it  is  within  legislative  power  to 
confer  jurisdiction  on  a  court  of  equity  to  try  purely  legal 
titles,  when  the  constitution  has  declared  that  "the  right  of 
trial  by  jury,  as  heretofore  enjoyed,  shall  remain  inviolate." 
The  right  of  trial  by  jury  in  ejectment  suits  and  merely  legal 
questions  of  title  has  always  existed,  and,  under  the  constitu- 
tion, can  not  be  impaired. 

What  we  have  said,  renders  the  discussion  of  the  other 
questions  which  were  argued,  unimportant  in  this  case,  and 
are,  therefore,  not  discussed. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
bill  dismissed. 

Decree  reversed. 
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W.  W.  McDowell 

v. 

William  Lucas  et  al. 

Filed  at  ML  Vernon  February  S,  1881. 

1.  Specific  performance — statute  of  frauds — of  verbal  contract  of  father  to 
his  son.  Where  a  son  makes  payment  of  the  purchase  money  of  land  by  four 
or  five  years  labor  which  he  rendered  to  his  father  after  he  was  of  age,  fol- 
lowed by  an  actual  possession  of  the  premises,  and  the  making  of  lasting  and 
valuable  improvements  thereon,  under  and  in  pursuance  of  a  verbal  contract 
with  his  father  to  convey  the  title,  to  take  effect  at  the  father's  death,  a  court 
of  equity  will  decree  a  specific  perfoi-mance  of  the  contract,  when  these  facts 
are  clearly  shown,  and  these  facts  will  take  the  contract  out  of  the  Statute  of 
Frauds. 

2.  Sale — when  payment  of  rent  to  vendor  is  not  inconsistent  with  sale.  Where  a 
father  contracts  to  sell  to  his  son  a  tract  of  land  for  past  services  after  the  son's 
majority,  and  it  is  a  part  of  the  contract  that  the  son  shall  pay  his  father  rent 
during  the  life  of  the  latter,  after  which  the  title  is  to  become  absolute,  and 
the  father  is  to  pay  the  taxes  until  his  death,  the  payment  of  reut  by  the  son 
will  not  make  him  a  tenant  of  the  father,  and  such  facts  will  not  defeat  the 
contract  of  sale. 

3.  Possession — notice  of  occupants  equities.  The  actual  possession  of  land, 
under  claim  of  ownership,  is  notice  of  all  the  equities  of  the  occupant,  as 
against  a  purchaser  from  another. 

Writ  of  Error  to  the  Circuit  Court  of  Wabash  county; 
the  Hon.  Tazewell  B.  Tanner,  Judge,  presiding. 

i 

Mr.  S.  Z.  Landes,  for  the  plaintiff  in  error: 

The  complainant  has  a  'prima  facie  case,  and  has  inter- 
posed the  Statute  of  Frauds  against  the  claim  of  William 
Lucas,  and  it  is  believed  the  competent  testimony  in  the 
record  does  not  take  the  case  out  of  the  statute. 

The  testimony  of  William  Lucas  in  his  own  behalf  ought 
not  to  be  considered,  for  the  reason  that  he  is  incompetent  to 
testify  in  this  case.  Rev.  Stat.  1880,  chap.  51,  sec.  2;  Stone 
v.  Cool,  79  111.  427;  Crane  v.  Crane,  81  id.  166;  Marshall  v. 
FecJc,  91  id.  187. 
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To  take  a  case  out  of  the  Statute  of  Frauds,  a  contract  to 
convey  should  be  clear  and  certain  in  its  terms,  and  estab- 
lished by  testimony  of  an  undoubted  character,  which  is 
clear,  definite  and  unequivocal.  Langston  v.  Bates,  84  111. 
524;    Worth  v.  Worth,  id.  443. 

The  failure  to  pay  taxes,  and  the  payment  of  rent,  throw 
so  much  doubt  and  uncertainty  on  the  case  made  by  the  com- 
plainant that  it  is  no  part  of  the  duty  of  the  court  to  decree  a 
specific  performance  of  the  alleged  agreement  to  convey. 
Worth  v.  Worth,  84  111.  442. 

It  appears  that  Fielding  Lucas,  in  pursuance  of  the  alleged 
promise,  made  his  will  in  due  form  of  law.  This  speaks  his 
intention  incontrovertibly.     Kurtz  v.Hibner,  55  111.  514. 

Messrs.  Bell  &  Green,  for  the  defendant  in  error : 

The  decree  of  the  circuit  court  is  warranted,  and  was 
properly  rendered  on  the  cross-bill  of  the  defendant. 

The  payment  of  the  purchase  money,  the  taking  of  posses- 
sion, and  the  making  of  valuable  and  lasting  improvements, 
in  pursuance  of  a  verbal  agreement  to  convey,  is  sufficient  to 
take  the  case  out  of  the  Statute  of  Frauds.  Thornton  v.  Heirs 
of  Henry,  2  Scam.  219 ;  Updyke  v.  Armstrong,  3  id.  564 ; 
Shirley  v.  Spencer,  4  Gilm.  583 ;  Stevens  v.  Wheeler,  25  111. 
300;  Mason  v.  Blair,  33  111.  195;  Keys  v.  Test,  33  id.  316. 

A  parol  promise  by  a  father  to  his  son,  to  convey  him  a 
tract  of  land,  if  he  would  take  possession  and  improve  it,  will 
be  enforced,  if  he  enters  and  expends  money.  Bright  v. 
Bright,  41  111.  97;  Kurtz  et  al.  v.  Hibner  et  al.  55  id.  514; 
Langston  v.  Bates  et  al.  84  id.  524. 

The  plaintiff  in  error  is  not  a  bona  fide  purchaser  of  an 
interest  in  the  land,  without  notice  of  the  equities  of  the 
defendant,  for  the  latter  was  in  possession,  claiming  to  be  the 
absolute  owner  when  the  former  obtained  the  conveyances 
from  two  of  the  heirs  of  Fielding  Lucas;  and  such  possession 
was  notice  of  the  equities  of  the  defendant.  Keys  v.  Test,  33 
111.  216;    Truesdale   v.  Ford,  37  id.  210;   Reeves  v.  Ayers,  38 
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id.  418;    DeWoIf  v.  Pratt,  42  id.  200;    Warren  v.  Richmond, 
53  id.  52. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  brought  by  W.  W.  McDowell,  in  the 
circuit  court  of  Wabash  county,  against  William  Lucas  and 
others,  heirs  at  law  of  Fielding  Lucas,  deceased,  for  the  par- 
tition of  a  certain  tract  of  land,  consisting  of  forty  acres,  of 
which  Fielding  Lucas  died  seized,  on  the  25th  day  of  No- 
vember, 1875. 

It  appears,  from  the  record,  that  Fielding  Lucas  left  him 
surviving  six  children, — Robert,  William,  Susan,  Polly,  Mar- 
tin Lucas  and  Mary  Ann  Jones,  and  a  widow,  Catharine 
Lucas;  that  at  the  time  of  his  death,  he  owned  one  hundred 
and  sixty  acres  of  land  in  Wabash  county,  forty  acres  of 
which  was  in  the  possession  of  and  claimed  by  William 
Lucas. 

The  petitioner  obtained  deeds  from  Mary  Ann  Jones  and 
Robert  Lucas,  and  the  widow,  Catharine,  of  all  their  interest 
in  the  quarter  section  of  land,  and  filed  this  petition  for  the 
purpose  of  obtaining  a  decree  to  a  part,  and  divide  the  forty 
acre  tract  which  was  in  the  possession  of  William  Lucas.  An 
answer  to  the  petition  was  filed  by  William  Lucas,  and  he 
also  filed  a  cross-bill,  in  which  he  alleged,  in  substance,  that 
he  had  purchased  the  land  from  Fielding  Lucas  in  his  life- 
time, and  paid  for  the  same  in  labor;  that  he  had  been  in  the 
possession  for  a  long  time,  and  made  lasting  and  valuable  im- 
provements. 

It  is  also  alleged  that  Fielding  Lucas,  having  been  paid 
for  the  land,  went  to  Mt.  Carmel  and  had  a  will  drawn 
and  executed,  by  which  he  intended  and  supposed  he  was 
conveying  the  land  to  complainant  in  cross-bill,  and  would 
have  done  so  but  for  a  mistake  in  the  will,  all  of  which  was 
known  to  the  petitioner. 

To  the  cross-bill  the  petitioner  interposed  an  answer,  in 
which  he  denied  the  allegations  therein  which  were  inconsis- 
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tent  with  the  allegations  of  the  original  petition,  and  set  up 
the  Statute  of  Frauds  as  a  bar  to  the  relief  prayed  for  in  the 
cross-bill.  A  replication  having  been  filed,  a  hearing  was 
had  on  the  proofs  taken,  and  the  court  denied  the  relief 
prayed  in  the  petition,  and  rendered  a  decree  in  favor  of 
William  Lucas  as  prayed  for  in  the  cross-bill.  * 

It  is  contended  that  the  testimony  of  William  Lucas  in  his 
own  behalf  ought  not  to  be  considered,  for  the  reason  that  he  is 
incompetent  to  testify  in  the  case.  We  shall  not  stop  to  con- 
sider the  question  whether  William  Lucas  is  or  is  not  a  com- 
petent witness,  for  the  reason  that  there  is  in  the  record 
abundant  evidence  to  sustain  the  decree,  to  which  there  can 
be  no  objection,  aside  from  the  testimony  of  William  Lucas. 

It  appears,  from  the  testimony,  that  William  Lucas  had 
worked  for  his  father  four  or  five  years  after  he  was  of  age, 
and  that,  in  consideration  of  the  labor  thus  rendered,  the 
father  agreed  to  give  him  the  forty  acres  of  land.  Under 
and  in  pursuance  of  this  agreement,  William  Lucas  went  into 
the  actual  possession  of  the  land  and  made  lasting  and  valuable 
improvements  thereon,  built  a  dwelling  house,  stable,  chicken 
house,  smoke  house,  etc. 

Robert  Lucas,  a  witness  who  had  no  interest  whatever  in 
the  result  of  the  suit,  among  other  things,  testified  :  "I  heard 
my  father  say  to  William  Lucas  that  he  should  have  that 
forty  acre  tract  of  land  at  his  death,  and  William  said  to  him 
he  thought  he  had  worked  long  enough  for  him,  and  that  he 
ought  to  have  something,  and  the  old  man  said  that  he  should 
have  that  land,  and  he  would  fix  it  so  that  he  should  have  it 
at  his  death.  This  conversation  was  before  William  took 
possession.  After  that,  I  heard  my  father  was  wanting 
William  to  build  on  the  forty  acres.  William  told  him  he 
did'nt  feel  disposed  to  build  unless  he  had  some  security  for 
the  land,  and  he  told  William  that  he  would  go  to  town  and 
will  him  the  land.  *  *  *  William  and  my  father  then 
went  to  town,  and  after  that  William  went  on  and  made  the 
improvements." 
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Green  B.  Hodge,  another  witness,  testified  :  "I  am  ac- 
quainted with  the  land  William  lived  on.  He  had  lived  on 
the  land  three  or' four  years  before  his  father  died.  Fielding 
told  me  that  he  thought  William  was  entitled  to  the  land  on 
which  he  lived,  for  his  services.  About  two  years  before  he 
died,  I  dug  a  well,  and  Fielding  told  me  that  I  would  have 
to  look  to  William  for  pay.  *  *  *  Fielding  told  me  that 
the  forty  acres  was  William's,  and  that  he  had  told  William 
to  go  on  and  improve  it.  *  *  *  William  would  not  have 
gone  on  the  land  unless  his  father  had  promised  to  give  him 
the  title;  would  not  have  made  the  improvements  without 
such  understanding. " 

The  testimony  of  these  two  witnesses  is  not  contradicted 
by  any  other  evidence  in  the  record,  and  if  the  facts  which 
they  relate  are  true,  their  evidence,  aided  by  the  other  proof, 
is  ample  to  take  the  case  out  of  the  operation  of  the  Statute 
of  Frauds. 

Here  was  a  payment  of  the  purchase  money  by  four  or  five 
years'  labor,  which  the  son  rendered  to  the  father  after  he 
was  of  age,  followed  by  an  actual  possession  of  the  premises 
and  the  making  of  lasting  and  valuable  improvements  thereon, 
under  and  in  pursuance  of  a  verbal  contract  to  convey  the 
title.  The  concurrence  of  these  things  when  clearly  estab- 
lished has  always  been  regarded  as  sufficient  to  authorize  a 
court  of  equity  to  decree  a  conveyance.  Bright  v.  Bright,  41 
111.  97;  Kurtz  v.  Hibner,  55  id.  514;  Langston  v.  Bates,  84 
id.  524. 

The  fact  that  William  Lucas  paid  his  father  one-third  of 
the  crops  each  year  raised  on  the  land,  and  the  latter  paid 
the  taxes,  does  not  militate  against  his  right  to  a  decree. 
Had  the  payment  of  rent  been  unexplained,  a  different  ques- 
tion would  have  arisen,  but  it  appears,  from  the  testimony, 
to  have  been  a  part  of  the  contract,  that  one-third  of  the 
crops  should  go  to  the  father  during  his  life,  and  he  was  to 
pay  the  taxes,  and  at  his  death,  the  absolute  title  should  vest 
in  the  son.     The  payment  of  rent,  therefore,  in  this  case,  does 
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not  establish  the  relation  of  landlord  and  tenant  between  the 
parties  and  tend  to  prove  that  William  Lucas  was  not  occu- 
pying as  a  purchaser,  but,  on  the  other  hand,  the  payment  of 
rent  was  consistent  with  the  contract  under  which  William 
Lucas  entered  into  possession  of  the  land. 

When  plaintiff  in.  error  purchased  from  two  of  the  heirs, 
William  Lucas  was  in  the  actual  possession  of  the  premises, 
claiming  to  be  the  owner.  Such  possession  was  notice  of  all 
the  equities  that  William  Lucas  had  in  the  premises,  and 
plaintiff  in  error  can  not  be  regarded  as  an  innocent  purchaser, 
but  his  purchase  was  subject  to  the  rights  of  William  Lucas 
in  the  premises. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  was 
correct,  and  it  will  be  affirmed. 

Decree  affirmed. 


George  W.  Kimbrel 

v. 

Hugh  W.  Willis. 

Filed  at  Mt.  Vernon  February  3,  1881, 

Homestead — ceasing  to  have  a  family  does  not  forfeit  the  estate.  Although  it 
is  a  necessary  condition  to  the  creation  of  the  estate  of  homestead  that  the 
party  be  a  householder  having  a  family,  yet  it  is  not  necessary  to  its  continu- 
ance that  such  person  should  be  a  householder  having  a  family.  The  estate 
and  exemption  will  continue  to  the  owner  during  his  life,  unless  he  abandons 
or  waives  the  same,  as  provided  in  the  statute.  Therefore,  the  death  of  his 
wife  and  all  his  children  attaining  their  majority,  will  not  subject  his  home- 
stead to  sale  on  execution,  he  remaining  in  the  occupancy  thereof. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson  county; 
the  Hon.  C.  S.  Conger,  Judge,  presiding. 

Messrs.  Green  &  Carpenter,  for  the  plaintiff  in  error. 
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Messrs.  Tanner  &  Wilbanks,  for  the  defendant  in  error: 

When  the  householder  ceases  to  have  a  family,  his  home- 
stead estate  ceases.  Revalh  v.  Krcemer,  8  Cal.  66;  Gee  v. 
Moore,  14  id.  172  ;   Cooper  v.  Cooper,  24  Ohio  St.  488. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  the  plaintiff  in  error, 
to  set  aside  a  sale  under  execution,  on  August  14,  1878,  of  a 
certain  forty  acres  of  land  in  Jefferson  county,  of  the  value 
of  from  $200  to  $400,  on  the  ground  that  it  was  his  home- 
stead, and  as  such  was  exempt  from  the  sale. 

It  is  solely  upon  the  point  of  having  a  family  at  the  time 
of  the  judgment  and  execution  sale,  as  the  case  is  presented, 
that  the  question  of  homestead  right  is  made  to  depend. 

Sections  1  and  2  of  the  Homestead  act  are  as  follows: 

"§1.  That  every  householder  having  a  family  shall  be 
entitled  to  an  estate  of  homestead,  to  the  extent  in  value  of 
$1000,  in  the  farm  or  lot  of  land  and  buildings  thereon, 
owned  or  rightly  possessed,  by  lease  or  otherwise,  and  occu- 
pied by  him  or  her  as  a  residence;  and  such  homestead,  and 
all  right  and  title  therein,  shall  be  exempt  from  attachment, 
judgment,  levy  or  execution  sale  for  the  payment  of  his  debts 
or  other  purposes,  and  from  the  laws  of  conveyance,  descent 
and  devise,  except  as  hereinafter  provided. 

"§2.  Such  exemption  shall  continue  after  the  death  of 
such  householder,  for  the  benefit  of  the  husband  or  wife  sur- 
viving, so  long  as  he  or  she  continues  to  occupy  such  home- 
stead, and  of  the  children  until  the  youngest  child  becomes 
twenty-one  years  of  age;  and  in  case  the  husband  or  wife 
shall  desert  his  or  her  family,  the  exemption  shall  continue  in 
favor  of  the  one  occupying  the  premises  as  a  resident. " 

The  proofs  show  the  plaintiff  to  have  been  the  owner  of  the 
land  ;  that  he  moved  thereon  some  twenty-six  years  ago  ;  that 
at  that  time  he  had  a  wife  and  eleven  children;  that  his  wife 
died   about  eighteen   years   since;   that   his  children  had  all 
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reached  their  majority,  the  youngest  two  or  three  years  pre- 
viously. He  says  that  he  never  removed  his  household  goods 
from  the  place;  that  for  the  last  four  or  five  years  he  had 
rented  the  land  most  of  the  time;  that  he  had  no  team,  and 
worked  around,  returning  at  times  to  the  place  as  his  home; 
that  he  had  no  family  living  with  him  at  the  time  of  the  ren- 
dition of  the  judgment  or  of  the  execution  sale. 

The  estate  of  homestead,  under  the  statute,  is  allowed,  not 
to  any  person  occupying  premises  of  the  designated  value  as 
a  residence,  but  to  "  every  householder,  having  a  family,"  so 
occupying  premises. 

Plaintiff  once  was  a  householder  having  a  family,  and  be- 
came entitled  to  an  estate  of  homestead  in  the  premises.  He 
afterwards  ceased  to  be  such  a  householder,  and  was  not  such 
at  the  time  of  the  judgment  and  execution  sale  in  this  case. 

The  inquiry  then  is,  whether  plaintiff,  having  once  acquired 
an  estate  of  homestead  by  virtue  of  being  a  householder  hav- 
ing a  family,  lost  the  estate  on  ceasing  to  be  a  householder 
having  a  family, — -whether  the  being  such  a  householder  hav- 
ing a  family,  which  is  the  essential  condition  of  the  creation 
of  such  an  estate,  is  also  the  necessary  condition  of  its  con- 
tinuance. The  statute  makes  no  expression  in  this  regard. 
It  mentions  several  ways  in  which  the  estate  may  become 
extinguished,  but  does  not  name  among  them  the  ceasing  of 
the  relation  of  such  householder,  as  above,  and  contains  no 
hint  in  respect  to  the  continuance  of  such  relation  as  being 
necessary  to  the  continuance  of  the  estate. 

There  is  much  force  in  the  observation  that  the  Homestead 
act  has  respect  to  the  family  of  the  debtor,  is  for  its  benefit, 
to  secure  a  home  for  the  family,  and  that  in  any  case  where 
this  family  relation  is  not  found  to  exist,  the  homestead  ex- 
emption does  not  subsist,  there  being  no  reason  or  cause  for 
the  application  of  the  Homestead  law.  This  is  very  true  as 
to  the  coming  into  existence  of  the  homestead  estate,  and 
although  the  prime  object  of  the  statute  be  the  securing  of  a 
home  for  the  family,  and  for  the  benefit  of  the  family  as  such, 
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the  second  section  of  the  statute  shows  that  not  to  be  the  sole 
purpose  throughout.  That  section  provides,  that  upon  the 
death  of  the  original  owner  of  the  homestead,  the  homestead 
exemption  shall  continue  after  the  death  for  the  benefit  of  the 
husband  or  wife  surviving,  so  long  as  he  or  she  continues  to 
occupy  the  homestead.  It  is  not  so  long  as  he  or  she  also 
remains  a  householder  having  a  family,  but  simply  so  long  as 
he  or  she  continues  to  occupy  the  homestead,  entirely  irre- 
spective of  the  condition  of  being  a  householder  having  a 
family.  There  may  be  no  surviving  child  and  no  family, 
still  the  homestead  exemption  is  continued  to  the  surviving 
wife  or  husband,  so  long  as  she  or  he  continues  to  occupy  the 
homestead. 

If,  then,  the  homestead  exemption  may  continue  in  such 
surviving  husband  or  wife  so  Ions:  as  he  or  she  continues  to 
occupy  the  homestead,  without  the  condition  of  being  a  house- 
holder having  a  family,  why,  in  the  case  of  the  original  owner 
of  the  homestead  before  his  death,  after  the  homestead  estate 
has  once  become  vested  in  him,  should  not  the  homestead 
exemption  continue  for  him  so  long  as  lie  occupies  the  home- 
stead premises,  although  he  may  have  ceased  to  be  a  house- 
holder having  a  family?  Why  should  not  the  statute  in  this 
respect  regard  him,  the  original  owner,  the  meritorious  cause 
of  the  homestead  exemption,  with  equal  favor  as  the  survivor 
of  such  an  one  after  his  death?  We  are  of  opinion  that  it 
does,  and  that  within  the  spirit  of  this  second  section,  and  the 
fair  intent  of  the  Homestead  act,  taken  together,  the  home- 
stead exemption  continued  here  after  plaintiff  had  ceased  to 
be  a  householder  having  a  family;  that  after  the  homestead 
estate  has  once  been  acquired,  under  the  statute,  it  continues 
in  the  original  owner  so  long  as  he  occupies  the  homestead 
premises,  although  he  may  have  ceased  to  be  a  householder 
having  a  family,  and  will  only  become  extinguished  in  some 
one  of  the  modes  mentioned  in  the  statute,  of  which  ceasing 
to  be  a  householder  having  a  family  is  not  one.  This  render- 
ing of  the  statute  would  be  in  accord  with  the  liberal  inter- 
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pretation  which  this  court  has  always  given  to  the  Homestead 
law. 

We  are  referred  to  decisions  of  courts  in  other  States,  as, 
Revalk  v.  Krcemer,  8  Cal.  66,  and  Cooper  v.  Cooper,  24  Ohio 
St.  488,  that  where  the  householder  ceases  to  have  a  family 
his  homestead  exemption  ceases,  but  they  were  under  peculiar 
State  statutes,  differing,  as  we  take  it,  from  ours.  We  are  not 
satisfied  that,  under  the  phraseology  of  our  statute,  the  con- 
struction there  would  have  been  different  from  the  one  we 
adopt. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed. 


John  Haps 

v. 

William  C.  Hewitt  et  al. 

Filed  at  Mt.  Vernon  February  8,  1881. 

1.  Cahokia  commons — nature  of  the  grant.  The  inhabitants  of  the  village 
of  Cahokia,  as  a  distinct  community,  have,  by  national  grant  and  confirma- 
tion, become  the  owners  in  fee  of  the  Cahokia  commons, — not  that  the  various 
individuals  who  happened  to  be  residents  of  the  village  at  the  time  of  such 
grant  became  joint  tenants  or  tenants  in  common  of  such  lands; — on  the 
contrary,  as  individuals  they  took  no  legal  title  whatever,  but  acquired  such 
rights  only  as  were  incident  to  residence  in  a  village  having  the  ownership 
of  such  property. 

2.  By  virtue  of  the  act  or  acts  of  Congress,  the  inhabitants  of  Cahokia  vil- 
lage were,  as  a  community,  by  implication,  constituted  an  artificial  or  corpo- 
rate body  for  the  purposes  of  receiving  and  holding  the  lands  for  the  benefit 
of  the  community,  as  a  body  of  people,  but  for  no  other  purpose. 

3.  Same — power  of  disposition.  The  creation  of  this  artificial  body,  and 
investing  it  with  the  title  to  the  commons,  did  not  necessarily  clothe  them 
with  power  to  convey  or  otherwise  dispose  of  them,  but  it  was  competent  for 
the  legislature  to  authorize  it  to  do  so,  and  provide  the  necessary  agencies 
through  which  this  might  be  effected. 
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4.  By  the  act  of  February  17,  1841,  the  supervisor  of  such  village  and 
commons  was  authorized  to  survey  and  divide  any  part  of  the  commons  into 
lots,  and  lease  the  sa.me  for  any  number  of  years,  not  exceeding  one  hundred; 
and  by  the  act  of  March  21,  1874,  the  supervisor  was  authorized  to  convey,  in 
fee,  the  reversion  in  such  parts  of  the  lots  as  had  before  been  leased.  Under 
these  acts  the  holder  of  a  leasehold  interest  in  a  lot,  by  acquiring  the  reversion, 
becomes  the  absolute  owner  in  fee,  the  leasehold  estate  being  merged  in  the 
fee. 

5.  Where  the  supervisor,  in  1841,  files  in  the  proper  office  for  record  a  plat 
of  a  survey  dividing  a  portion  of  the  commons  into  lots,  in  strict  compliance 
with  the  statute,  and  afterwards  leases  one  of  the  lots  for  ninety-nine  years, 
by  a  lease  regular  in  every  respect,  a  second  lease,  made  by  him,  on  a  new 
platting,  of  the  same  lot,  though  designated  by  a  different  number,  will  be 
absolutely  void,  and  can  not  be  received  in  an  action  of  ejectment  to  show  an 
outstanding  title. 

6.  Constitutional  law — special  legislation — sale  of  lands  of  minors  and  others 
under  disabilities.  That  part  of  sec.  22  of  art.  4,  of  the  present  constitution, 
which  forbids  the  passage  of  any  special  or  local  law  regulating  "the  sale  or 
mortgage  of  real  estate  belonging  to  minors  or  others  under  disability," 
applies  only  to  infants,  married  women,  and  persons  of  unsound  mind,  and 
not  to  artificial  beings  or  associations  of  individuals  of  any  kind.  Under  lim- 
itation laws,  the  expression  is  applied  also  to  persons  in  prison,  or  beyond  seas, 
which  is  beyond  the  State,  but  it  is  not  considered  the  constitutional  clause 
was  intended  to  include  these  two  classes. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.. 
Charles  T.  Ware,  Judge,  presiding. 

Mr.  E.  B.  Davis,  for  the  appellant: 

This  was  an  action  of  ejectment,  by  appellee,  Hewitt, 
against  Haps,  the  appellant,  for  lot  97  of  Illinois  City,  laid 
in  survey  777.     Appellee  relies  for  a  recovery,  in  part — 

1st.  Upon  a  lease  from  the  supervisor  of  Cahokia,  Theo. 
M.  Walsh,  of  January  7,  1854,  and  a  chain  of  conveyances 
down  to  himself. 

2d.  Upon  a  deed,  in  fee,  from  the  supervisor  of  Cahokia, 
of  February  5,  1880,  to  Frank  B.  Bowman,  converting  said 
lease  to  Walsh  into  a  fee  simple  title,  under  the  act  of  March 
21,  1874. 

The  validity  of  the  lease  and  deed  is  disputed.  Before 
the  supervisor  could  legally  lease  any  part  of  the  commons 
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under  the  act  of  February  17,  1841,  two  conditions  had  to  be 
performed,  to-wit:  1st,  the  surveying  of  the  premises  to  be 
leased,  and,  2d,  the  recording  of  a  plat  so  made,  showing  the 
number  of  acres,  etc.,  in  the  recorder's  office.  The  record 
fails  to  show  the  performance  of  these  conditions. 

Appellant  contends  that  the  act  of  March  21,  1874,  enab- 
ling certain  towns  and  villages  to  dispose  of  commons,  under 
which  the  deed  was  made,  is  invalid,  under  the  constitution 
of  1870,  which  prohibits  and  forbids  the  "passage  of  local  or 
special  laws  relating  to  the  sale  or  mortgage  of  real  estate 
belonging  to  minors  or  others  under  disability ."  Art.  4, 
sec.  22. 

Were  the  inhabitants  of  the  village  of  Cahokia  under  a 
disability  to  convey  the  premises  in  controversy,  prior  to  the 
act  of  March  21,  1874?     Is  the  law  special  or  local? 

That  the  inhabitants  of  Cahokia  held  the  title  to  the  prem- 
ises in  controversy,  with  other  "commons,"  not  as  tenants  in 
common  but  as  a  community,  prior  to  the  date  of  the  admis- 
sion of  this  State  into  the  Union,  and  since,  seems  quite  clear. 
They  had  an  indefeasible  title  to  the  "  commons,"  but  were,  by 
the  constitution  of  1818,  incapacitated  from  selling  or  transfer- 
ring the  same,  or  any  part  thereof,  until  power  of  alienation 
was  given  them  by  an  act  of  the  General  Assembly, — and  none 
such  was  given,  or  attempted  to  be  given,  prior  to  March  21, 
1874.  "Under  disability,"  defined,  means  incapacity  to  do  a 
legal  act,  arising  from  the  peculiar  condition  of  the  person, 
etc.  Does  this  not  bring  them  within  the  phrase  of,  "or 
others  under  disability?" 

That  the  act  is  "special  or  local,"  we  think  there  can  be 
no  question.  "Special  or  local  laws"  are  those  touching  and 
relating  only  to  a  portion  of  the  State  or  its  citizens.  "Gen- 
eral laws,"  on  the  other  hand,  are  those  relating  and  touching 
all  those  within  the  jurisdiction  of  the  law-making  power. 
The  number  of  persons  upon  whom  the  law  will  have  any 
desired  effect  may  be  very  small,  yet  it  must  operate  equally 
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and  uniformly  upon  all  within  the  jurisdiction.  People,  etc. 
v.  Wright,  70  111.  398;  People,  etc.  v.  Cooper,  83  id.  585. 

According  to'the  Federal  census  of  1870,  the  State  of  Illi- 
nois has  102  counties,  and  of  this  number  but  9  have  a  popu- 
lation of  40,000  or  more. 

There  is  no  difference  in  principle  between  a  special  and 
local  law,  and  one,  though  in  terms  general,  producing  the 
same  effect  by  its  construction  and  legal  execution.  Devine 
v.  Comis,  84  111.  590. 

Mr.  Frank  B.  Bowman,  for  the  appellee  : 

The  inhabitants  of  the  village  of  Cahokia  were  the  original 
owners  of  the  land  comprising  Illinois  City,  laid  out  in  sur- 
vey No.  777. 

While  other  "commons"  were,  by  a  constitutional  provi- 
sion, (sec.  8,  art.  8,  const.  1818,)  directed  to  be  preserved 
undivided,  these  were  especially  exempt  from  this  restriction 
by  this  very  section  of  that  constitution.  The  inhabitants  of 
Cahokia  were  left  free  to  lease,  sell  or  divide  the  same,  when- 
ever they  saw  fit.     Lavalle  v.  Strobel,  89  111.  379. 

Under  an  act  of  the  legislature,  the  supervisor  of  the  village 
was  authorized  to  survey  and  plat  the  commons,  and  to  lease 
the  same  for  a  term  not  exceeding  one  hundred  years,  under 
which  a  lease  was  made  to  Walsh  for  ninety-nine  years,  in 
1854,  under  which  the  appellee,  in  part,  claims  title. 

Appellant's  other  point  goes  to  the  validity  of  the  conver- 
sion of  the  leasehold  of  1854  into  a  fee  simple  title,  under  the 
net  of  March  21,  1874.  (Laws  1874,  p.  67.)  He  says  that 
this  law  is  unconstitutional  and  void,  because,  as  he  says,  it 
falls  within  the  prohibition  of  the  22d  section  of  article  4  of 
the  constitution,  which  prohibits  the  General  Assembly  from 
passing  any  local  or  special  law  for  the  sale  or  mortgage  of 
real  estate  belonging  to  minors  or  others  under  disability. 
What  does  this  clause  prohibit?  It  simply  forbids  the  passage 
of  a  local  or  special  law  giving  authority  for  the  sale  or  in- 
cumbrancing of  real  estate  belonging  to  persons  who,  accord- 


502  Haps  v.  Hewitt  et  al.  [Feb. 


Opinion  of  the  Court. 


ing  to  the  common  and  general  understanding  and  meaning 
of  the  expression,  are  classed  with  "  minors,"  as  persons 
under  "  disability,"  and  who,  either  by  existing  statutes  or  by 
recognized  rules  of  construction  of  constitutions  and  laws,  are 
included  with  persons  such  as  minors,  as  persons  under  dis- 
ability  as  a  class. 

The  words  "or  others  under  disability,"  following  a  par- 
ticular class,  (minors,  for  instance,)  are  to  be  construed  as 
referring  to  persons  ejusdem  generis.  Sandiman  v.  Breach,  7 
B.  &  C.  96;   Commonwealth  v.  Dallis,  3  Yeates,  303. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  appellee 
against  appellant  in  the  City  Court  of  East  St.  Louis,  for  the 
recovery  of  lot  97  of  "Illinois  City,"  being  now  a  part  of 
East  St.  Louis.  There  was  a  recovery  in  the  court  below, 
and  the  defendant  brings  the  case  to  this  court  by  appeal. 

The  town  of  "Illinois  City"  was  laid  out  in  1817  by  the 
inhabitants  of  Cahokia  village,  on  what  is  known  as  the 
"Cahokia  commons,"  being  a  part  of  the  United  States  sur- 
vey, No.  777. 

As  both  parties  to  the  present  controversy  claim  title  to  the 
lot  in  question  through  the  inhabitants  of  Cahokia  village,  it 
is  not  necessary  to  go  into  the  history  of  the  title  to  these 
lands,  further  than  is  necessary  to  present  our  views  upon  the 
questions  raised  upon  the  record,  but  will  merely  refer  to 
what  is  said  upon  that  subject  in  Lavalle  v.  Strobel,  89  111.  370. 

Suffice  it  to  say,  we  are  of  opinion,  that,  prior  to  any 
attempted  transfer  or  disposition  of  the  lot  in  question, 
through  which  either  of  the  parties  to  this  controversy  claims, 
the  inhabitants  of  the  village  of  Cahokia  as  a  distinct  com- 
munity had,  by  national  grant  and  confirmation,  become  the 
owners  in  fee  of  these  commons,  including  the  lot  now  in 
controversy.  Their  title  has  been  distinctly  recognized  at 
different  times  and  in  a  variety  of  ways,  both  by  the  National 
and  State  governments,  and   it   is   a  matter,  therefore,  of  no 
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material  consequence  to  determine  the  precise  period  and 
means  by  which  it  became  fully  confirmed  in  them.  We  do 
not  wish  to  be  understood,  from  what  we  now  say,  as  hold- 
ing that  the  various  individuals  who  happened  to  be  residents 
of  the  village  of  Cahokia  at  the  time  of  such  grant  and  con- 
firmation, became  joint  tenants  or  tenants  in  common  of  the 
lands  in  question.  On  the  contrary,  as  mere  individuals, 
they  took  no  legal  title  whatever.  As  individuals,  they  ac- 
quired only  such  rights  as  were  incident  to  residence  in  a 
village  having  the  ownership  of  so  valuable  a  property.  By 
virtue  of  the  act  or  acts  of  Congress,  through  which  this  title 
was  conferred,  the  inhabitants  of  Cahokia  village  were,  as  a 
community,  by  implication,  constituted  an  artificial  or  corpo- 
rate body  for  the  purposes  of  receiving  and  holding  the  lands 
in  question  for  the  benefit  of  the  community  as  a  body  of 
people,  but  for  no  other  purposes.  Dillon  on  Munic.  Corp. 
sees.  21  and  22,  (1st  ed.);  Angell  and  Ames  on  Corp. 

The  creation  of  this  artificial  body,  and  investing  it  with 
the  title  to  these  lands,  did  not  necessarily  clothe  it  with  power 
to  convey  or  otherwise  dispose  of  them;  but  it  was  entirely 
competent  for  the  legislature  to  authorize  it  to  do  so,  and 
provide  the  necessary  agencies  through  which  this  might  be 
effected,  and  to  otherwise  provide  for  the  better  management 
and  government  of  the  business  affairs  of  the  community,  which 
it,  from  time  to  time,  has  done  from  the  earliest  period  of  our 
State  government  to  the  present  time.  To  this  end,  in  1827, 
the  legislature,  by  special  act,  authorized  the  inhabitants  of 
Cahokia  to  elect  annually,  from  amongst  themselves,  some 
suitable  person  to  act  as  supervisor  of  the  community,  and  by 
the  express  terms  of  the  act  he  was  made  "supervisor  of  the 
common  lands  attached  to  the  village,"  and  enabled  to  sue 
and  be  sued  with  respect  to  the  same. 

By  the  act  of  February  17,  1841,  entitled  "An  act  to 
authorize  the  supervisor  of  the  village  of  Cahokia  to  lease 
part  of  the  common  appertaining  to  said  village,"  the  super- 
visor was  authorized  to  have  surveyed  and  divided  into  lots 
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any  part  of  the  commons  he  might  deem  proper,  and  make 
leases  of  the  same  either  at  public  or  private  sale,  as  he  might 
think  best,  for  any  number  of  years  not  exceeding  one  hun- 
dred. 

By  virtue  of  the  authority  conferred  by  this  act,  the  super- 
visor, on  the  7th  of  January,  1854,  executed  a  lease  of  the 
lot  in  question  to  Theodore  M.  Walsh  for  the  term  of  ninety- 
nine  years.  Through  a  number  of  assignments,  Frank  B. 
Bowman,  on  the  19th  day  of  January,  1880,  became  possessed 
and  owner  of  the  term  created  by  the  above  lease. 

By  the  act  of  March  21,  1874,  the  legislature  enlarged  the 
supervisor's  power  of  disposition  over  these  commons  so  as  to 
authorize  him  to  convey  in  fee  the  reversion  in  such  parts  of 
them  as  had  theretofore  been  leased.  In  pursuance  of  this  act, 
the  supervisor,  on  the  5th  of  February,  1880,  by  deed,  in  fee, 
conveyed  the  reversion  of  the  lot  in  question  to  the  said 
Frank  B.  Bowman,  by  virtue  of  which  his  leasehold  estate 
was  merged  in  the  fee,  and  the  latter,  by  deed  of  the  16th  of 
February,  1880,  conveyed  the  premises  to  appellee. 

On  the  trial  below,  the  defendant,  for  the  purpose  of 
establishing  an  outstanding  title  in  another  than  the  plaintiff, 
showed  that  notwithstanding  the  lease  by  the  supervisor 
to  Walsh,  as  above  stated,  that  that  portion  of  the  commons 
which  constituted  the  town  limits  of  "Illinois  City,"  includ- 
ing the  lot  in  question,  was,  during  the  year  1871,  by  the 
directions  of  the  attorney  of  the  supervisor,  replatted  as  "lot 
303,  fifth  subdivision  of  Cahokia  commons." 

In  connection  with  this  fact  the  defendant  proposed  to 
show  further,  that  on  the  20th  of  December,  1876,  the  super- 
visor executed  a  lease  to  one  A.  X.  Illinski  to  the  above 
lot  303,  but  this  evidence,  upon  the  objection  of  the  plaintiff, 
was  excluded  by  the  court,  and  the  defendant  excepted.  The 
theory  of  this  defence  is  based  upon  the  assumption  that  the 
conveyance  from  the  supervisor  to  Walsh  was  invalid,  because, 
as  is  claimed,  the  supervisor  did  not,  previously  to  executing 
the   lease,  make  a  proper  plat  of  that  part  of  the  commons 
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which  includes  the  lot  in  question,  which,  it  is  claimed,  was 
a  condition  precedent  to  the  making  of  the  lease,  and  not 
having  been  performed,  the  lease  is  a  nullity. 

Without  expressing  any  opinion  upon  the  legal  proposi- 
tion presented  by  the  hypothesis,  it  is  sufficient  to  say  that 
we  do  not  understand  the  facts  as  assumed  by  appellant. 

The  record  shows,  that  on  the  26th  of  May,  1841,  but  a 
short  time  after  the  act  authorizing  the  execution  of  leases 
went  into  eifect,  the  supervisor  filed  in  the  proper  office  for 
record  a  plat  subdividing  survey  777  into  lots  numbered 
from  1  to  54  inclusive,  leaving  undisturbed  so  much  of  the 
survey  as  constituted  the  town  limits  of  Illinois  City,  marked 
on  the  plat  "Illinois  City,"  and  the  evidence  shows  that  this 
plat  Avas  used  by  the  supervisor  and  his  successors  in  office, 
in  leasing  parts  of  said  survey.  We  see  no  reason  why  this 
was  not  a  strict  compliance  with  the  act  requiring  the  grounds 
to  be  platted  for  the  purpose  of  making  leases.  It  follows, 
therefore,  the  theory  of  the  defence,  in  this  respect,  was  wholly 
untenable. 

The  lease  of  the  supervisor  to  Walsh  being  authorized  by 
law,  and  regular  in  every  respect,  so  far  as  we  can  discover, 
the  subsequent  lease  to  Illinski,  so  far  as  it  affected  the  lot  in 
controversy,  was  wholly  unwarranted  and  absolutely  void  as 
to  Walsh  and  those  claiming  under  him,  and  was,  therefore, 
properly  held  inadmissible  as  evidence  against  appellee. 

It  is  also  contended  that  the  act  of  March  21,  1874,  enti- 
tled "An  act  to  enable  towns  and  villages  in  this  State  having 
40,000  inhabitants  according  to  the  last  Federal  census,  hav- 
ing commons,  to  dispose  of  the  same,"  under  which  the  rever- 
sion in  the  premises  in  question  was  conveyed  by  the  super- 
visor to  Bowman,  is  in  conflict  with  so  much  of  section  22 
of  article  4  of  the  present  constitution  as  forbids  the  passage 
of  any  special  or  local  law  regulating  "the  sale  or  mortgage 
of  real  estate  belonging  to  minors  or  others  under  disa- 
bility." We  can  not  concur  in  this  view.  The  expression 
"  laboring  under  disability,"  or  "under  disability,"  is  gener- 
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ally  applied  to  infants,  married  women  and  persons  of 
unsound  mind,  and  so  the  term  was  doubtless  intended  to 
be  applied  by  the  framers  of  the  constitution.  Under  limit- 
ation laws,  the  expression  is  applied  also  to  persons  in  prison 
and  beyond  the  seas,  or,  as  we  express  it,  "beyond  the 
State,"  but  we  do  not  think  it  was  intended  to  include  these 
two  classes. 

The  privileges  and  protection  which  the  law  throws  around 
this  class  of  persons  have  never  been  extended  to  mere  arti- 
ficial beings  or  associations  of  individuals  of  any  kind.  In- 
deed, the  position  seems  so  palpably  untenable  as  to  not 
admit  of  serious  consideration. 

Perceiving  no  error  in  the  judgment  of  the  court  below, 
it  will  be  affirmed. 

Judgment  affirmed. 


Lake  Shore  and  Michigan  Southern  Railway  Co.  et  al. 

v. 
Chicago  and  Western  Indiana  Railroad  Co. 

Filed  at  Ottawa  February  3,  1881. 

1.  Eminent  domain — no  right  to  take  property  of  one  corporation  for  the  same 
public  use.  Where  property  has  already  been  appropriated  to  public  use,  and 
is  in  fact  in  such  use  in  the  hands  of  one  railroad  Corporation,  it  can  not  right- 
fully be  taken  away  from  such  corporation,  even  by  authority  of  a  statute,  for 
the  purpose  of  subjecting  it  to  the  same  public  use  in  the  hands  of  another  cor- 
poration. To  warrant  the  taking  of  property  of  one  party  already  appropriated 
to  public  use,  and  placing  it  wholly  or  in  part  in  the  hands  of  another  party 
for  a  public  use,  it  is  essential  that  the  new  use  be  a  different  use,  and  also 
that  the  change  from  the  present  use  shall  be  for  the  benefit  of  the  public. 
Whether  the  new  use  be  different  from  the  present  one,  is  a  judicial  question, 
for  the  courts  to  decide;  but  where  such  new  use  may  be,  in  its  nature,  a 
public  benefit,  whether  the  change  will  be  for  the  benefit  of  the  public  is  a 
political  question,  to  be  determined  by  the  law-making  power. 

2.  In  a  proceeding  to  condemn  a  part  of  the  property  of  one  railroad  for 
the  use  of  another  leading  from  other  and  different  points  and  regions  of 
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country,  the  use  is  not  the  same  as  that  of  the  prior  road,  but  is  rather  a  joint 
or  co-operative  use,  to  be  exercised  and  enjoyed  by  both  railroad  companies, 
so  as  to  furnish  the  public  an  additional  line  of  travel  and  transportation,  and 
may  be  properly  granted  by  legislative  action. 

3.  Same — -power  to  exercise  it  is  not  conferred  by  the  constitution,  but  only  recog- 
nized and  limited.  The  right  to  exercise  the  power  of  taking  private  property 
for  public  use  is  one  of  the  recognized  powers  of  sovereignty,  and  is  one  of  the 
attributes  inherent  in  the  State.  The  power  to  declare  under  what  circum- 
stances that  right  may  be  exercised,  and  to  provide  the  mode  of  its  exercise, 
■was  conferred  upon  the  General  Assembly  by  that  clause  of  the  constitution 
which  vested  in  that  body  "the  legislative  power"  of  the  State.  By  sec.  13 
art.  2,  that  power  is  not  granted,  but  is  merely  recognized,  and  its  purpose  is 
to  limit  and  regulate  the  exercise  of  the  power.  Sec.  14,  art.  11,  recognizes 
the  same  power,  but  does  not  profess  to  grant  it  or  to  add  to  it.  That  section 
is  and  proposes  only  to  be  an  authoritative  explanation  of  the  extent  and 
nature  of  this  power,  and  is  but  declaratory  of  the  power  the  State  would  have 
had  without  it. 

4.  Same — extends  over  corporations.  The  property  of  corporations,  in  so  far 
as  concerns  the  ownership  thereof  and  the  profit  or  gain  to  be  made  from  its 
use,  is  to  all  intents  and  purposes  private  property,  although  applied  to  a  use 
in  which  the  public  have  an  interest;  and  sec.  14  art.  11,  of  the  constitution, 
simply  places  such  property,  the  same  as  that  of  natural  persons,  within  the 
power  of  eminent  domain,  as  it  was  before  any  such  declaration,  and  protects 
it  the  same  as  any  other  private  property. 

5.  Same — railroad  crossing  another  has  the  right  to  select  point  and  manner 
of  intersection.  Under  the  present  legislation  a  railroad  company  is  ex- 
pressly authorized,  in  its  location  and  construction,  to  cross  and  intersect 
any  intervening  railroads  at  any  point  on  its  route,  and  this,  by  necessary 
implication,  is  a  legislative  declaration  that  the  subordination  of  premises 
already  occupied  by  a  railroad  company  to  the  use  of  another  for  a  cross-way, 
is  a  change  in  the  use  which  the  public  good  demands;  but  the  corporation 
seeking  the  right  of  way,  when  the  parties  can  not  agree,  must  select  the 
place  and  manner  of  the  proposed  crossing,  and  the  character  and  conditions 
of  the  use  sought,  and  should  state  the  same  in  the  petition  for  condemnation, 
to  afford  the  proper  basis  for  ascertaining  the  compensation  to  be  paid. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

The  plaintiffs  in  error  brought  this  suit  in  the  Superior 
Court  of  Cook  county,  by  bill  in  chancery,  against  the  defend- 
ant in  error,  seeking  to  enjoin  the  further  prosecution  by  the 
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defendant  of  certain  proceedings,  pending  in  the  county  court 
of  Cook  county,  to  which  plaintiffs  in  error  were  made  parties 
defendant. 

The  bill  states  that  plaintiffs  in  error  are  joint  owners  and 
tenants  in  common  of  certain  grounds  in  Chicago,  designated 
as  blocks  34  and  35,  of  a  tract  described  in  the  bill,  which 
grounds  were  bought  by  them  many  years  since,  and  that  the 
same  have  ever  since  been  in  their  possession,  having  always 
been  used  exclusively  for  railroad  purposes;  that  each  of 
plaintiffs  in  error  is  operating  a  line  of  more  than  1000  miles 
of  main  track,  and  is  doing  business  as  a  common  carrier  of 
freight  and  passengers;  that  the  business  of  each  has  been 
carried  on  for  over  twenty  years,  and  is  very  large  and  is  now 
increasing,  and  has,  within  the  three  years  next  preceding, 
increased  more  than  75  per  cent;  that  they  have  already  con- 
structed, and  in  actual  operation,  various  lines  of  track  over 
these  grounds;  that  the  whole  of  said  premises  is  neces- 
sary for  the  use  and  occupation  of  the  roads  of  com- 
plainants; that  the  tracks  of  the  Chicago,  Burlington 
and  Quincy  Eailroad  Company  pass  over  these  grounds, 
also  connecting  tracks  for  transfers  from  other  rail- 
roads; that  there  are  daily  passing  over  said  premises  more 
than  3500  cars  and  about  400  engines,  and  that  the  business 
is  now  so  great,  and  so  constantly  increasing,  as  to  cause 
great  delays  and  inconvenience  to  complainants;  that  there  is 
now  an  immediate  necessity  for  the  building  by  complainants 
of  other  tracks  over  these  grounds,  and  that  they  intend,  at 
an  early  day,  to  construct  the  same,  and  complainants  can  not 
properly  transact  their  business  or  do  their  duty  to  the  public 
without  the  use  of  the  whole  of  these  premises,  and  further, 
that  any  interference  therewith  will  cause  great  and  irrepar- 
able injury  to  them  and  to  the  interests  of  the  public  com- 
mitted to  their  charge  as  carriers;  that  defendant's  articles 
of  incorporation  are  for  the  construction  and  operation  of  a 
line  of  railroad,  to  begin  at  a  point  on  the  State  line  between 


1881.]    L.S.  &M.S.  Ry.Co.^.C.  &W.I.  R.  R.  Co.  509 

Statement  of  the  case. 

Illinois  and  Indiana,  *  *  *  to  such  terminus  in  the  city 
of  Chicago  as  may  be  selected  by  said  corporation. 

The  bill  further  states,  that  defendant  has  instituted  a  con- 
demnation suit  in  the  county  court  of  Cook  county  against 
complainants,  to  condemn  fifty  feet  in  width,  diagonally, 
through  and  across  said  premises,  in  a  north-east  and  south- 
west direction,  and  threatens,  unless  restrained,  to  prosecute 
such  proceedings  and  to  take  possession  of  such  strip  of  land. 

It  is  further  stated,  that  if  the  road  of  defendant  be  con- 
structed as  proposed,  and  operated,  the  business  thereby  con- 
ducted over  these  premises  will  be  almost  doubled;  that  such 
increase  will  so  hinder  and  embarrass  complainants  in  trans- 
ferring freight  and  running  trains,  as  to  cause  an  injury, 
constantly  increasing,  and  not  susceptible  of  compensation 
by  damages  in  a  case  at  law,  and  would  impair,  infringe  and 
destroy  the  franchises  of  complainants. 

The  bill  also  charges,  that  the  construction  and  operation 
of  defendant's  road,  as  proposed,  would,  under  the  circum- 
stances, necessarily  be  a  nuisance  of  a  serious  and  irreparable 
nature,  in  the  delay  of  business  and  increased  dangers  to  life. 

The  relief  sought  is  a  perpetual  injunction,  forbidding  the 
condemnation  proceedings  and  the  construction  of  any  road 
over  the  premises,  and  the  taking  possession  of  any  part  of 
the  premises. 

The  answer,  among  other  things,  says,  that  before  Septem- 
ber, 1879,  the  defendant  had  selected  and  located  the  line  for 
its  track,  from  the  city  limits  of  Chicago  to  Fourteenth  street, 
and  that  immediately  thereafter  the  defendant  company  pro- 
ceeded, with  the  knowledge  of  complainants,  to  expend  a 
large  amount  of  money  in  the  purchase  of  lots,  laying  down 
of  rails  on  its  line  thus  selected  in  the  city,  and  to  con- 
struct, at  great  expense,  its  track  thereon;  and  that,  at  the 
time  of  the  filing  of  the  bill,  it  had  a  line  of  road  constructed 
in  the  city,  and  about  ready  for  operation,  from  Fourteenth 
street  to  the  limits  of  the  city,  continuously,  excepting  over 
the  intervening  property  of  complainants. 
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The  answer  also  stated  that  both  of  complainants  and  their 
officers  and  agents  had  full  knowledge  of  the  large  expendi- 
ture of  the  defendant,  and  of  the  construction  of  a  large  depot 
at  Fourteenth  street,  which  could  only  be  reached  by  cross- 
ing the  premises  and  the  main  tracks  of  complainants,  and 
that  as  early  as  February,  1880,  negotiations  were  begun  by 
the  defendant  company  with  the  complainants  for  an  amicable 
settlement  of  the  place  and  terms  of  crossing  these  premises 
and  complainants'  main  tracks;  that  the  point  of  location  of 
defendant's  crossing  was  actually  selected  and  approved  by 
the  officers  of  complainants  more  than  six  weeks  before  the 
filing  of  the  bill,  and  that  a  price  was  agreed  upon,  which 
defendant  should  pay  for  such  right  of  way;  that,  acting  upon 
the  faith  of  such  location  being  settled,  the  defendant,  with 
the  knowledge  of  complainants,  had,  at  much  expense,  pro- 
cured the  necessary  crossing  frogs,  at  the  requisite  angle, 
ready  to  be  laid  upon  the  agreed  strip,  and  had  also  procured 
from  the  Chicago,  Burlington  and  Quincy  Railroad  Company 
a  right  of  way  to  cross  their  line  on  said  strip,  and  that  this 
was  done  with  the  knowledge  of  complainants,  and  without 
objection  by  them;  that  afterwards  complainants  repudiated 
such  agreement  and  refused  to  permit  such  crossing,  and 
thereupon  defendant  instituted  the  condemnation  proceed- 
ings to  condemn  an  easement  for  right  of  way,  crossing 
said  strip  as  proposed.  Defendant  insists  in  its  answer  that 
the  county  court  thereby  acquired  paramount  and  exclusive 
jurisdiction  over  such  subject  matter,  and  of  the  persons  of 
both  complainants. 

The  answer  also  states  that  complainants  appeared  by 
counsel  in  the  county  court,  and  that  by  their  application  the 
hearing  of  the  proceedings  was  postponed,  and  that  after- 
wards plaintiffs  filed  in  such  county  court,  as  part  of  said  pro- 
ceedings, across  petition,  praying  compensation  to  be  assessed 
for  property  which,  they  alleged,  would  be  damaged,  but  not 
taken,  and  that  issues  being  formed  in  the  county  court,  a 
jury  was  impanelled,  and,  without  objection  on  the  part  of 
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complainants,  the  trial  was  entered  upon  and  begun,  and  a 
part  of  the  evidence  heard,  and  that  this  bill  was  filed  pend- 
ing such  trial. 

Defendant  denies  that  the  premises  are  exempt  from  lia- 
bility to  condemnation  in  the  manner  being  pursued  by 
defendant,  and  denies  that  the  prior  location  of  plaintiffs' 
roads,  upon  the  premises,  prevents  this  defendant  from  locat- 
ing said  line  across  the  same  premises. 

Defendant  denies  that  any  injury  will  accrue  to  complain- 
ants from  the  prosecution  of  such  eminent  domain  action, 
and  denies  that  this  court  of  chancery  has  any  jurisdiction 
to  interfere  with  or  exercise  the  eminent  domain  power  of 
the  State,  or  to  grant  an  injunction  staying  the  prosecution 
of  said  action. 

The  bill  was  verified  by  an  affidavit  of  L.  H.  Clark, 
chief  engineer  of  the  Lake  Shore  and  Michigan  Southern 
Railroad  Company.  The  answer  was  verified  by  the  affi- 
davit of  John  B.  Brown,  president  of  the  defendant  company. 

A  temporary  injunction  was  allowed  upon  the  filing  of 
the  bill.  After  the  coming  in  of  the  answer,  a  motion  to 
dissolve  the  injunction  was  made  by  defendant,  supported 
by  the  affidavit  of  F.  W.  Huidekoper,  president  of  the  Chi- 
cago and  Eastern  Illinois  Railroad  Company,  and  document- 
ary proofs.  In  opposition  to  the  motion,  complainants  read 
in  evidence  affidavits  of  Jones,  Fleming,  Hopkins  and  Paine 
and  Chase.  The  Superior  Court  of  Cook  county  sustained 
the  motion  and  dissolved  the  injunction,  and  (complainants' 
counsel  asking  the  entry  at  once  of  a  final  decree,  and  de- 
fendant's counsel  protesting  against  it,)  it  appearing  to  the 
court  that  no  other  relief  save  the  injunction  was  sought 
by  the  bill,  the  court  ordered  the  bill  of  complainants  to 
be  dismissed  for  want  of  equity.  To  reverse  this  decree, 
this  writ  of  error  is  prosecuted. 

Mr.  C.  D.  Roys,  Mr.  T.  F.  Withrow,  Mr.  J.  L.  High, 
and  Mr.  G.  W.  Kretzixger,  for  the  plaintiffs  in  error. 
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Messrs.  Lawrence,  Campbei/l  &  Lawrence,  and  Mr. 
Henry  Crawford,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

Counsel  for  plaintiffs  in  error,  after  stating  the  proposi- 
tion, that  the  General  Assembly  of  this  State  has  no  power, 
under  our  constitution,  to  take  or  to  authorize  the  taking 
of  private  property  from  one  owner  for  the  mere  purpose 
of  giving  it  to  another,  and  that  it  is  only  where  such  taking 
is  "  for  public  use  "  that  the  power  of  eminent  domain  can 
rightfully  be  exercised,  insist  that  where  property  has  already 
been  appropriated  to  public  use,  and  is,  in  fact,  in  such  use  in 
the  hands  of  one  corporation,  it  can  not  be  rightfully  taken 
(even  by  the  authority  of  the  statute  to  that  effect)  away  from 
such  corporation,  for  the  purpose  of  subjecting  it  to  the  same 
public  use  in  the  hands  of  another  corporation.  This  posi- 
tion we  do  not  question.  Where  the  public  use  in  question 
is  the  same,  such  taking  would  undoubtedly  degenerate  into 
a  taking  from  one  for  the  mere  purpose  of  giving  to  another, 
which  we  hold  (under  our  institutions)  is  not  within  the 
domain  of  legislative  power. 

To  warrant  the  taking  of  property  of  one  party,  already 
appropriated  to  a  public  use,  and  placing  it  wholly  or  in  part 
in  the  hands  of  another  party  for  a  public  use,  it  is  essential 
that  the  new  use  be  a  different  use,  and  also  that  the  change 
from  the  present  use  to  the  new  use  shall  be  for  the  benefit 
of  the  public.  Whether  the  new  use  be  different  from  the 
present  use,  is  a  judicial  question  which  courts  may  decide. 
But  where  the  new  use,  in  its  nature,  may  be  a  public  benefit, 
whether  the  change  will  be  for  the  benefit  of  the  public  is  a 
political  question,  to  be  determined  by  a  political  department 
of  the  government,  and  generally,  if  not  always,  by  the  law- 
making power. 

The  new  use  in  the  case  at  bar,  in  its  nature,  may  be  a 
public  benefit,  and  clearly  it  is  not  the  same  use.     By  the 
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present  use,  the  public  has  the  benefit  of  an  easement  upon 
these  premises  for  the  passage  of  freight  and  passengers  along 
the  lines  already  constructed,  leading  to  and  from  certain 
points  and  regions  of  country. 

By  the  new  use — the  use  sought  by  the  condemnation  pro- 
ceedings in  question — the  public  will  have  the  benefit  of  an 
easement  upon  these  premises  for  the  passage  of  freight  and 
passengers,  along  another  and  an  additional  line  leading  to  and 
from  certain  other  and  different  points  and  regions.  Hereto- 
fore these  premises  have  been  subjected  to  the  exclusive  use 
of  complainants  in  the  movement  of  their  trains.  The  new 
use  to  which  it  is  proposed  to  subject  these  premises,  is  a  joint 
use,  or  rather,  a  co-operative  use,  to  be  exercised  and  en- 
joyed by  both  complainants  and  defendant,  so  as  to  furnish, 
to  the  public  an  additional  line  of  travel  and  transportation. 

It  is  error  to  assume,  as  counsel  seem  to  do,  that  the  present 
use  and  the  proposed  use  are  necessarily  identical,  merely 
because  the  property  is  now  used  "for  railroad  purposes," 
and  the  new  use  is  also  to  be  "for  railroad  purposes,"  One 
use  for  railroad  purposes  may  differ  essentially  from  another 
use  for  railroad  purposes.  Upon  this  error,  alone,  rests  the 
assertion  of  counsel,  that  the  thing  sought  is,  to  take  the 
property  from  one  for  no  other  purpose  than  to  give  it  to  an- 
other. Were  the  argument  of  counsel  sound  in  this  regard, 
the  State  could  have  no  power  to  authorize  the  crossing  of 
an  existing  railroad  by  a  new  railroad,  under  any  circum- 
stances, without  the  consent  of  the  company  in  possession  of 
the  road  already  constructed.  This  view  can  not  be  sanc- 
tioned. 

It  is  also  suggested,  that  private  property  alone  is  subject 
to  such  condemnation,  and  that  the  property  in  question  can 
not  properly  be  regarded  as  private  property,  and  is,  there- 
fore, not  the  kind  of  property  referred  to  in  sec.  13,  art.  2, 
of  the  constitution,  wherein  it  is  said,  "private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation. Such  compensation,  when  not  made  by  the  State, 
33—97  III. 
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shall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law." 
It  is  contended,  that  instead  of  being  private  property, 
these  premises  are  'a  peculiar  kind  of  property,  or 
rather,  property  so  peculiarly  conditioned,  that  they  can 
be  appropriated  for  another  public  use  (if  at  all)  only 
by  legislation,  under  a  supposed  grant  of  power  in  sec.  14,  in 
art.  11,  of  the  constitution.  And  it  is  insisted,  that  "until 
the  General  Assembly  shall  have  provided,"  by  statute,  "the 
necessary  judicial  machinery  for  that  purpose,"  the  supposed 
authority  conferred,  as  is  said,  by  sec.  14,  art.  11,  can  not  be 
exercised  ;  and  it  is  contended,  that  the  General  Assembly 
has  not,  by  any  statute,  declared  the  "public  necessity"  refer- 
red to  in  that  section,  which  is  essential  to  ihe  right  to  take 
such  property,  and  has  not,  "by  any  act,  conferred  upon  any 
court  the  power  to  hear  and  determine  any  proceedings  seek- 
ing to  condemn  the  right  of  way  over  the  land  of  a  railroad 
corporation." 

These  suggestions  rest  upon  what  seems  a  grave  misconcep- 
tion of  the  purpose  and  office  of  these  clauses  of  the  consti- 
tution. The  right  to  exercise  the  power  of  taking  property 
for  public  use  is  one  of  the  recognized  powers  of  sovereignty, 
and  is  one  of  the  attributes  inherent  in  the  State.  The  power 
to  declare  under  what  circumstances  that  right  may  be  exer- 
cised, and  to  provide  the  mode  of  its  exercise,  was  conferred 
upon  the  General  Assembly  by  that  clause  which  vested  in 
that  body  "the  legislative  power"  of  the  State.  That  power 
is  not  granted,  but  is  merely  recognized  as  one  of  the  attri- 
butes of  the  State,  by  sec.  13,  of  art.  2,  and  the  purpose  of 
that  section  is  to  limit  and  regulate  the  exercise  of  the  power, 
and  to  protect  private  property  against  the  unjust  use  of  the 
power  (so  recognized)  by  a  provision,  that  such  property 
"shall  not  be  taken  or  damaged"  for  such  use  "without  just 
compensation,"  and  that  such  "just  compensation,  when  not 
made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall 
be  prescribed  by  law." 
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Section  14,  article  11,  recognizes  the  same  power,  but  does 
not  profess  to  grant  it  or  to  add  to  it,  but  that  section  is,  and 
professes  only  to  be,  an  authoritative  explanation  of  the  ex- 
tent and  nature  of  this  power.  Its  language  is:  "The  exer- 
cise of  the  power,  and  the  right,  of  eminent  domain,  shall 
never  be  so  construed  or  abridged  as  to  prevent  the  taking, 
by  the  General  Assembly,  of  the  property  and  franchises  of 
incorporated  companies  already  organized,  and  subjecting 
them  to  the  public  necessity,  the  same  as  of  individuals."  This 
is  simply  a  declaration  of  the  law  as  to  the  power  of  the 
State,  as  held  and  known  before  any  such  declaration  was 
made.  It  is  simply  a  recognition  of  the  truth  (and  the  placing 
of  it  beyond  cavil),  that  the  property  of  corporations  is,  in 
so  far  as  concerns  the  ownership  thereof,  and  in  so  far  as 
concerns  the  profit  or  gain  to  be  made  from  its  use — to  all 
intents  and  purposes — private  property,  although  applied  to 
a  use  in  which  the  public  have  an  interest.  A  private  citizen 
may  own  a  line  of  coaches — used  by  him  in  his  business  as  a 
common  carrier — and  thus  in  public  use,  but  such  coaches 
are,  nevertheless,  private  property.  So  the  boat  of  a  ferry 
proprietor,  although  in  use  upon  a  public  ferry,  is  the  private 
property  of  the  owner.  It  has  never  been  doubted,  that  the 
property  of  a  railroad  company  is  liable  to  taxation  as  private 
property,  and  liable  to  be  taken  in  execution  in  satisfaction 
of  the  private  debts  of  the  company.  This  14th  section  of 
article  11  was  inserted  out  of  abundance  of  caution,  and 
simply  declares  such  property  to  be  subject  to  the  recognized 
power  of  eminent  domain,  and,  like  other  private  property, 
protected  by  tJie  limitation,  that  private  property  shall  not  be 
taken  without  just  compensation,  to  be  ascertained  by  a  jury, 
unless  the  same  is  to  be  made  by  the  State. 

We  find  no  want  of  constitutional  power  in  the  General 
Assembly  to  provide,  by  law,  for  the  condemnation  of  a  right 
of  way  for  one  railroad  over  another  owned  and  operated  Jby 
another  railroad  company. 
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In  so  far  as  such  property  is  to  be  regarded  as  public  prop- 
erty, or  devoted  to  public  use,  the  General  Assembly  may 
consent,  in  behalf  of  the  public,  that  the  character  of  the  use 
may  be  so  changed.  In  so  far  as  the  private  rights  of  the  rail- 
road company  in  such  property  are  concerned,  such  rights, 
like  other  private  property,  are  subject  to  the  power  of  the 
State  to  condemn  and  take  the  same  for  the  new  use,  upon 
payment  of  just  compensation. 

But  it  is  said,  that  conceding  all  constitutional  objections  to 
the  proposed  exercise  of  the  right  of  eminent  domain  in  this 
regard  were  removed,  there  still  remains  the  insuperable 
objection,  that  neither  ways  nor  means  have  been  provided  by 
the  General  Assembly  for  the  condemnation  of  such  crossing, 
or  the  mode  of  determining  the  point,  manner  and  compen- 
sation therefor;  and  it  is  suggested,  that  it  is  essential  that 
some  tribunal  should  be  invested,  by  law,  with  power  to  fix 
the  point  and  manner  of  crossing,  and  by  its  order  to  make 
provision  as  to  whether  such  crossing  shall  be  under,  at,  or 
above  grade,  and  as  to  the  matter  of  the  construction  and 
maintenance  of  the  crossing — at  whose  expense  and  under 
whose  supervision—and  as  to  the  construction  and  operation 
of  signals,  and  as  to  precedence  in  the  passing  of  trains,  etc.; 
and  that  the  public  necessity  for  this  crossing  has  not  been 
established  by  competent  authority,  and  that  no  lawful  con- 
demnation can  be  had  until  these  things  are  done;  and,  as  a 
consequence,  that  the  law  court  has  no  jurisdiction  in  the 
matter  of  the  proposed  condemnation.  This  depends  upon 
the  construction  of  our  statutes. 

Before  the  adoption  of  the  present  constitution,  the  Gen- 
eral Assembly  had  power  to  pass  special  laws  granting  to  a 
corporation  the  right  to  lay  down  railroad  tracks  at  any  given 
place,  and  special  laws  granting  to  particular  corporations 
special  privileges,  immunities  and  franchises;  and  had,  also, 
power  to  provide  for  fixing,  by  commissioners,  the  amount 
of  compensation  to  be  paid  for  property  taken  for  public  use; 
and  had,  also,  the  authority,  by  special   law,  to  declare   the 
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existence  of  a  public  necessity  essential,  in  any  given  case,  to 
the  lawful  taking  of  private  property  for  that  particular  use, 
although,  in  so'  doing,  it  might  involve  the  granting  of  a 
special  privilege  to  the  corporation  authorized  to  take  the 
same. 

Accordingly,  before  the  adoption  of  the  present  constitu- 
tion, it  had  been  the  policy  of  this  State,  apparent  from  its 
statutes,  to  permit  the  construction  of  no  railroad  until  its 
terminal  points  had  the  special  sanction  of  the  General  As- 
sembly by  the  enactment  of  a  special  charter,  or  by  special 
act,  if  the  company  were  organized  under  the  general  law. 
The  fixing  of  the  terminal  points  and  general  route  left,  still, 
to  the  corporation  the  fixing  of  the  particular  location  of  its 
line  at  most  places.  It  was  also  the  policy  of  the  State  to  fix 
(in  the  first  instance),  by  a  tribunal  of  commissioners,  the 
compensation  to  be  paid  for  the  right  of  way  over  property, 
(whether  that  of  private  citizens  or  of  other  railroad  compa- 
nies). The  points  and  manner  of  crossing  other  railroads 
wrere  also  determined  by  commissioners,  although  the  railroad 
company  had  the  choice  of  the  place  and  manner  of  crossing 
the  land  of  the  private  citizen. 

After  the  adoption  of  our  present  constitution,  the  route 
and  termini  could  no  longer  be  specially  sanctioned  in  each 
case  by  the  General  Assembly,  for  that  would  violate  the 
constitutional  prohibition  against  special  legislation;  and  the 
proper  compensation  could,  in  such  cases,  no  longer  be  ascer- 
tained by  commissioners,  for  that  is  now  required  by  the 
constitution  to  be  ascertained  by  a  jury. 

The  General  Assembly  was  directed,  by  another  clause  of 
the  constitution,  to  "provide,  by  general  laws,  for  the  organ- 
ization of  all  corporations  hereafter  to  be  created."  In  obe- 
dience to  this  mandate,  and  restrained  by  the  limitations 
mentioned,  the  General  Assembly  passed  our  present  general 
law  for  the  incorporation  of  railroad  companies,  and  our 
present  general  act  relating  to  the  exercise  of  the  right  of 
eminent  domain.     The  former  was  approved,  and  went  into 
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force  March  1,  1872;  the  latter  was  approved  April  10,  1872, 
and  went  into  force  on  the  1st  day  of  the  next  July. 

By  the  Railroad  act  of  March  1,  1872,  each  railroad  com- 
pany organized  under  that  act  (as  was  the  appellee  herein)  is 
expressly  authorized  (under  certain  express  limitations,  hav- 
ing no  bearing  upon  this  question,)  to  establish  the  terminal 
points  of  its  proposed  road,  "the  places  from  which  and  to 
which  it  is  intended  to  construct  the  proposed  railroad/'  and 
"to  select  the  route"  most  advantageous,  and  "lay  out  its 
road  *  *  *  and  construct  the  same,"  and  to  acquire  real 
estate  for  right  of  way  and  other  corporate  purposes  by  pur- 
chase, and  hold  the  same;  take  materials  needed  from  lauds 
adjacent  to  its  route;  to  construct  its  railway  over  any  plank 
road,  turnpike  or  canal  which  its  route  might  touch  or  inter- 
sect; and  "to  cross  and  intersect  any  other  railway,  before 
constructed,  at  any  point  on  its  route,  and  upon  the  grounds 
of  such  other  railway  company." 

In  all  of  the  foregoing  cases,  other  than  the  crossing  of 
another  railway,  where  the  right  of  way  or  property  sought 
could  not  be  obtained  by  consent,  voluntary  sale  or  agree- 
ment, this  statute  provides  expressly  for  acquiring  the  right 
to  the  same,  "in  the  manner  that  may  now  or  hereafter  be  pro- 
vided by  any  law  of  eminent  domain."  In  case  the  right  of 
way  for  the  crossing  of  another  railway  can  not  be  obtained  by 
consent  or  agreement  with  the  owners  thereof,  as  to  "the 
amount  of  compensation  to  be  made  therefor,  or  the  points 
and  manner  of  such  crossings  and  connections,"  it  is  provided, 
"the  same  shall  be  ascertained  and  determined  in  the  manner 
prescribed  by  law." 

The  Eminent  Domain  act  declares,  that  in  all  cases  where 
the  right  to  take  private  property  for  public  use,  without  the 
owner's  consent,  or  the  right  to  construct  any  railway  which 
may  damage  property  not  actually  taken,  is  conferred,  by  gen- 
eral law,  upon  any  corporation  (and  wherein  the  compensation 
to  be  paid  can  not  be  agreed  upon  by  the  parties  interested), 
it  shall  be  lawful  for  "the  party  authorized  to  take  or  damage 
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the  property  required,  "  to  have  such  compensation  ascer- 
tained by  a  jury,  in  court,  in  a  mode  in  the  act  prescribed  ; 
and  the  court  is  directed  to  "order  that  the  petitioner  may 
enter  upon  such  property  and  the  use  of  the  same,"  upon 
payment  of  the  full  "compensation  so  ascertained." 

The  language  of  this  statute  is  general,  and  so  made  for  the 
purpose  of  embracing  all  cases  where  the  right  to  exercise  the 
power  of  condemnation  should  be  allowed  by  law.  The  lan- 
guage is  applicable,  in  its  terms,  as  fitly  to  a  case  wherein  the 
right  of  way  across  another  railway  is  sought,  as  it  is  to  a  case 
"where  the  right  of  "way  across  the  land  of  the  citizen  is 
desired. 

It  is  contended,  however,  that  neither  of  these  statutes  pre- 
scribes the  mode  by  which  the  point  and  manner  of  crossing 
is  to  be  determined, — that  the  statute  is  silent  on  this  subject, 
and  no  condemnation  can  lawfully  be  had  for  a  railroad 
crossing  until  the  place  and  manner  of  crossing  are  fixed  by 
some  tribunal.  This,  we  think,  is  a  mistaken  view  of  the 
meaning  of  these  statutes.  It  is  certainly  true  that  in  all 
cases,  whether  for  right  of  way  over  the  land  of  the  citizen, 
or  right  of  way  for  a  railroad  crossing  is  sought,  the  place 
and  manner  of  crossing  are  essential  as  a  basis  for  the  ascer- 
tainment of  the  compensation,  for  the  proper  compensation 
over  either  the  land  of  the  citizen  or  the  railway  of  a  corpo- 
ration must,  in  all  cases,  depend,  in  a  great  degree,  upon  the 
place  and  manner  of  crossing.  All  this,  we  conceive,  is  pro- 
vided for  in  the  statute.  The  Railroad  act  authorizes  appellee 
to  cross  or  intersect  any  other  railway,  before  constructed,  at 
any  point  on  its  route  (which  it  is  also  authorized  to  select), 
"and  upon  the  grounds  of  such  other  railway  company." 
And  the  Eminent  Domain  statute  provides,  that  in  condem- 
nation proceedings  the  petition  shall  set  forth,  among  other 
things,  "the  purpose  for  which  said  property  is  sought  to  be 
taken."  Obviously  the  law  is,  that  the  railroad  corporation 
seeking  the  right  of  way  (where  the  parties  do  not  agree), 
must  select  the  place  and  manner  of  the  proposed  crossing, 
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and  the  character  and  conditions  of  the  use  sought, — that  is, 
"  the  purpose  for  which  said  property  is  sought  to  be  taken/' — 
and  must  state  the  same  in  the  petition  for  condemnation; 
and  on  the  basis  thus  presented  the  proper  compensation  is 
to  be  ascertained  by  a  jury,  under  the  direction  of  the  court 
as  to  the  law  affecting  the  rights  of  the  parties. 

The  authority  expressly  given  such  corporation,  to  cross 
and  intersect  intervening  railroads  at  any  point  on  its  route, 
is,  by  necessary  implication,  a  legislative  declaration  that  the 
subordination  of  premises  already  occupied  by  a  railroad,  to 
the  use  of  another  railroad,  for  a  crossing,  is  a  change  in  the 
use,  which  the  public  good  demands  in  all  cases  where  the 
new  company  can  afford  to  pay  full  compensation  therefor. 
And,  unless  it  be  the  law,  that  upon  a  failure  to  agree  in  that 
regard,  the  company  thus  crossing  is  to  select  the  point  of 
crossing  and  prescribe  the  manner  of  crossing,  as  a  basis 
for  the  ascertainment  of  the  proper  compensation  to  be 
paid  therefor,  no  new  railroad,  under  our  laws,  can  lawfully 
locate  its  road  upon  any  route  whatever  involving  the  cross- 
ing of  any  intervening  railroad,  without  the  consent  of  the 
owners  of  such  railroad.  The  General  Assembly  certainly 
never  intended  to  brinp;  about  such  a  result.  If  the  law  be 
otherwise,  the  passage  of  this  general  railroad  act  was  an 
idle  ceremony. 

The  former  statute,  providing  for  the  condemnation  of 
land  for  right  of  way  and  other  railroad  purposes,  required 
the  petition  to  describe  the  land  required  to  be  taken,  but 
did  not  require  "the  purpose"  for  which  it  was  sought,  to  be 
stated.  Gross'  Statutes,  1869,  p.  546;  sec.  22  of  act  of  1849. 
That  statute  provided  no  tribunal  to  determine  the  points  or 
manner  of  crossing  the  land  of  the  private  citizen.  This,  in 
such  case,  was  held  to  be  left  to  be  determined  (at  points 
not  named  in  the  articles  of  incorporation)  by  the  rail- 
road company  seeking  condemnation.  The  place  and  manner 
of  crossing  upon  the  laud  of  the  citizen  might  be  stated  in 
the   petition   as   a  basis   for  fixing   the  compensation.      But 
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this  court  decided,  in  J.  &  S.  R.  JR.  Oo.  v.  Kidder,  21  111. 
131,  that  where  the  petition  failed  to  state  the  mode  of  use  pro- 
posed, the  railroad  company  ought,  on  the  trial,  to  be  allowed 
to  show,  by  its  plans  and  profiles,  the  manner  of  use  proposed, 
as  a  basis  for  fixing  a  just  compensation  in  such  case.  The  for- 
mer act,  in  the  case  of  a  railroad  crossing,  required  the  points 
and  manner  of  crossing,  as  well  as  the  compensation,  to  be  as- 
certained and  determined  by  commissioners,  to  be  appointed 
by  the  court  as  then  provided  in  respect  to  the  taking  of  the 
lands  of  the  citizen.  In  the  present  statute,  this  provision 
for  determination  by  commissioners,  as  to  points  and  manner 
of  use  and  as  to  compensation,  is  omitted,  and  in  its  stead,  it 
is  said  the  same  shall  be  ascertained  and  determined  as  pre- 
scribed by  law. 

Thus,  it  will  be  seen,  the  effect  of  this  change  of  legislation 
is  to  place  the  matter  of  right  of  way  across  another  railroad, 
and  across  the  land  or  the  right  of  way  of  the  owners 
thereof,  upon  precisely  the  same  basis  as  that  upon  which  the 
right  of  way  across  the  land  of  the  citizen  had  stood  for 
many  years,  except  that  under  the  present  constitution  and 
law,  the  compensation  in  both  cases  now  must  be  fixed  by  a 
jury,  and  can  not  be  fixed  by  commissioners. 

Under  the  former  statute,  which  contained  no  express  pro- 
visions as  to  the  fixing  of  the  place  and  mode  of  crossing  the 
land  of  the  citizen,  it  was  held  that  the  railroad  company, 
by  necessary  implication,  had  power  to  fix  the  same  as  a  basis 
upon  which  the  proper  compensation  should  rest.  It  seems 
to  follow,  that  by  a  like  implication,  such  company  must 
perform  the  same  duty  for  the  same  purpose,  as  to  the  place 
and  manner  of  crossing  another  railroad,  where  no  express 
provision  is  found  on  that  subject  in  the  statute. 

By  the  passage  of  these  two  statutes,  the  General  Assembly 
having  authorized  appellee  to  select  its  own  route  and  to 
cross  any  intervening  railroad  at  any  point  upon  its  route, 
and  condemn  the  right  of  way  across  such  premises,  and 
having  thus,  in  substance,  declared  that  such  condemnation 


522  L.  S.  &  M.  S.  Er.  Co.  v.  C.  &  W.  I.  R.  E.  Co.      [Feb. 

Opinion  of  the  Court. 

is  for  public  use,  and  this  being,  as  already  suggested,  a 
political  question,  which  the  General  Assembly  has  the  sole 
power  to  determine,  the  courts  have  no  power  to  review  this 
determination.  The  question,  whether  it  is  wise  to  permit 
such  railroad  company  to  select  its  own  route  and  choose 
the  point  and  manner  of  crossing  other  railroads,  was  also 
a  political  question  for  the  General  Assembly  to  determine, 
and  that  determination  can  not  be  reviewed  by  the  courts. 
Counsel  for  appellants  denounce  this  power  as  dangerous 
to  the  rights  of  other  corporations  and  to  the  best  interests 
of  the  public.  When  carefully  considered  this  is  not  an 
unbridled  power.  The  General  Assembly  seem  to  have  been 
convinced,  that  whenever  it  would  prove  profitable  to  any 
railroad  company  to  pay  full  compensation  for  the  right  of 
way  and  to  incur  the  expense  of  constructing  and  operating 
a  railroad  upon  any  given  route  between  any  given  terminal 
points,  such  construction  and  operation  would  always  prove 
of  such  public  benefit  that  the  taking  of  private  property  for 
such  use  would,  in  every  such  case,  be  for  public  use,  and, 
therefore,  in  every  such  case,  such  taking  might  rightfully 
be  allowed,  upon  payment  of  just  compensation.  And,  upon 
much  the  same  considerations,  the  General  Assembly,  in  the 
exercise  of  their  legislative  discretion,  seem  to  have  deter- 
mined that  it  would  be  wise  to  confer  on  such  new  railroad 
companies  the  same  right  of  determining  the  points  and 
manner  of  crossing  intervening  railroads,  with  which  all 
railroad  companies  had  been  allowed  to  exercise,  for  at  least 
twenty  years  before  that  time,  in  relation  to  the  points  and 
manner  of  crossing  the  intervening  lands  of  citizens.  Past 
experience  had  shown,  that  in  condemnation  of  the  right  of 
way  over  the  land  of  the  private  citizen,  a  regard  for  their 
own  interests  had  usually,  if  not  universally,  prompted  rail- 
road companies  to  adopt,  as  far  as  practicable,  that  point  and 
that  manner  of  crossing  which  would  be  least  injurious  to  the 
owner,  in  order  that  the  necessary  amount  of  compensation 
therefor  might,  in  that  way,  be  rendered  less.     It  may  well 
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be  that  the  General  Assembly  believed  that  like  consider- 
ations would  afford  ample  protection  to  the  owners  of  inter- 
vening railroads- already  constructed,  against  any  wanton  use 
of  this  power  of  selection  of  the  points  and  manner  of 
crossing. 

It  seems  plain,  taking  these  two  statutes  together,  that 
the  General  Assembly  intended  to  leave,  not  only  the  question 
of  whether  the  taking  of  any  given  property  for  any  given  pur- 
pose named  in  the  Railroad  act,  would  be  of  such  public  use 
as  to  warrant  the  taking  thereof,  upon  just  compensation, 
without  the  consent  of  the  owner,  to  be  solved  by  the  all  per- 
vading laws  of  trade  and  commerce,  but  also  to  leave  the 
question  of  the  place  and  manner  of  such  taking  to  be  con- 
trolled upon  the  same  principles.  They  are  both  left  to 
the  determination  of  the  railroad  company  seeking  the  same, 
under  the  limitation  that  full  compensation  therefor  must 
first  be  made  by  such  corporation. 

The  legislative  declaration  assumes  that  no  such  corpora- 
tion can  afford  to  incur  the  necessary  cost  in  this  regard  for 
a  work  that  will  not  prove  profitable,  and  hence  not  needed 
for  public  use,  or  to  thus  take  for  such  work  property  not 
needed  therefor,  especially  as  property  rights  so  acquired, 
though  fully  paid  for,  can  not  be  made  available  for  any 
other  purpose  without  forfeiture  of  all  title  to  the  same. 
The  security  against  a  wanton  and  arbitrary  exercise  of  this 
power,  upon  mere  whim  or  caprice,  and  that  in  all  cases  the 
point  and  manner  of  taking  selected  will  be  that  least  injur- 
ious to  the  owner  and  yet  suited  to  the  public  necessity,  is 
found  in  the  fact  that  such  corporations  will  be  induced  by 
considerations  of  their  own  best  interest  to  select,  in  making 
such  crossings,  that  practical  place  and  that  practical  mode 
which  will  be  the  least  detrimental  to  the  owner,  because  the 
corporation  so  selecting  is  required  by  law  to  make  to  the 
owner  full  compensation,  and  the  more  injurious  to  the  owner 
the  place  selected  and  the  mode  chosen  the  greater  will  be 
the  amount  of  necessary  compensation  to  be  paid.. 
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It  is  assumed  that  no  corporation  formed  under  this  act 
will  ever  do  so  foolish  a  thing  as  to  demand,  under  these 
proceedings,  from  the  owners  of  an  intervening  railroad,  the 
privilege  of  crossing  at  a  point  and  in  a  mode  so  destructive 
of  the  interests  of  such  owners,  that  full  compensation  there- 
for will  be  so  enormous  that  the  new  company  could  get 
no  profit  or  gain  by  the  payment  thereof.  The  whole  matter, 
by  the  action  of  the  General  Assembly,  has  been  left  to  rest 
upon  the  law  of  commerce  and  trade,  that  money  and  capital 
will  always  seek  and  generally  find  the  channels  in  which  it 
can  safely  be  used  to  the  greatest  profit,  and  upon  the  judg- 
ment of  the  General  Assembly,  that  the  greatest  public  good 
will  result  from  allowing  it  to  do  so. 

It  is  asserted  in  the  bill  that  the  use  proposed  in  these 
proceedings,  which  appellants  seek  to  enjoin,  will  injure  them 
in  a  mode  and  degree  which  can  not  be  measured  or  ascer- 
tained in  damages.  It  may  be  difficult  to  attain  absolute 
accuracy,  in  such  matter,  as  to  amount.  That  difficulty  in  a 
greater  or  less  degree  is  encountered  in  all  condemnation  pro- 
ceedings where  property  is  taken  for  a  future  use.  Human 
judgment  is  liable  to  err  in  all  cases,  and  especially  in  judg- 
ing of  the  future.  Against  this  a  court  of  chancery  can  not 
relieve.  Aside  from  this,  it  is  inconceivable  that  any  injury 
can  result  to  appellants  not  capable  of  compensation  in 
money.  From  the  very  nature  of  the  organization  of  the 
appellant  corporations,  they  can  not  have  any  interests  other 
than  money  interest.  The  sole  object  of  their  existence,  so 
far  as  concerns  the  corporation,  is  the  pecuniary  gain  of  their 
respective  shareholders. 

We  find  no  sufficient  ground  for  the  intervention  of  a  court 

of  chancery  in  this   matter.     The  decree  of  the  court  below 

is,  therefore,  affirmed. 

Decree  affirmed. 
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George  F.  Starr  et  al. 

v. 

George  S.  Moulton  et  al. 

Filed  at  Ottawa   February  8,  1881. 

1.  Will — power  of  executor  to  mortgage  lands.  Where  a  testator  clothed 
his  executor  with  discretionary  power  to  sell  such  unproductive  property  as, 
in  his  judgment,  would  be  to  the  interest  of  the  estate,  or  convert  the 
same  into  productive  property  by  making  improvements  thereon,  when,  in  his 
judgment  and  discretion,  justified  by  the  condition  of  the  estate,  and  through- 
out the  will  his  intention  appeared  to  be  that  his  executor  should  keep  his 
estate  intact  so  far  as  he  was  able,  and  generally  to  manage  it  in  such  way 
as  to  make  it  as  productive  as  possible,  it  was  held,  that  the  executor  had 
the  power  to  borrow  money  to  improve  unproductive  real  estate,  and  to 
give  a  mortgage  on  the  property  to  secure  the  loan. 

2.  Where  an  executor  is  empowered  generally,  by  will,  to  improve  unpro- 
ductive real  estate,  and  such  power  is  practically  without  limit,  being  an 
authority  to  make  improvements  to  any  extent  which,  in  his  judgment  and 
discretion,  the  condition  of  the  estate  should  warrant,  it  will  be  presumed 
the  testator  intended  to  give  his  executor  such  power  over  the  estate  as 
would  enable  him  to  raise  whatever  means  would  reasonably  be  required  in 
making  the  contemplated  improvements,  and  this  includes  the  power  to  mort- 
gage. 

3.  Trustee — exercising  discretionary  poiver — courts  inclined  to  sustain  his 
action.  Where  a  trustee  has  acted  in  good  faith  in  a  matter  pertaining  to  the 
trust,  and  it  is  evident  from  the  instrument  creating  the  trust,  that  it  was 
intended  to  clothe  him  with  a  large  discretionary  power  in  the  discharge  of 
his  duties,  and  it  does  not  clearly  appear  that  he  has  transcended  them, 
courts  of  equity  are  not  inclined  to  disturb  and  unsettle  an  important  busi- 
ness transaction  thus  entered  into  by  him,  to  the  detriment  of  third  parties 
who  have  acted  in  equally  good  faith. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  W.  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  appellants  George  F. 
Starr  and  Louisa  I.  Starr,  together  with  others,  as  heirs  at 
law  of  John  F.  Starr,  deceased,  in  the  circuit  court  of  Cook 
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county,    on  the  5th  day  of  October,  A.  D.  1878,   against  the 
appellees,    for    the    purpose    of   enjoining    the    sale,  under 
a    deed    of    trust,     of  certain    property    mentioned    in    the 
bill,  and  for  other  relief.     The  bill  charges,  in  substance,  that 
George  F.  Starr,  on  or  about  the  12th  of  March,  1873,  died, 
leaving  a  last  will  and  testament,  wherein  Jeannette  C.  Starr, 
his  widow,  and  Dr.  John  Nutt,  were  appointed  executrix'and 
executor;  that   said    will    was    admitted  to    probate    March 
27,  1873;  that  John   Nutt  renounced  his  right  to  act  as  co- 
executor;  that  on  the    13th  day  of  May,   1873,   letters  testa- 
mentary were  granted  to  Jeannette  C.Starr,  who  qualified  as 
sole  executrix  and  trustee  under  the  will ;  that  John  F.  Starr, 
at  the  time  of  his  death,  was  the  owner  of  lots  3  and  4,  block 
1,  Union    Park  addition   to  Chicago;  that   in  October,  1873, 
Jeannette   C.  Starr,  as  such  executrix,  tried  to  borrow  $9900 
on  lot  3  and  east  10  feet  of  lot  4,  but,  everybody  declining  to 
loan,  on  the  ground  that  she  had  no  power  to  borrow  money 
and  encumber  the  real  estate  fur  the 'payment  of  it,  conspired 
with  her  co-defendants  to  evade  the  terms   of  the  will  and 
make  a  loan  for  herself  of  the  $9900,  and  to  accomplish  this, 
made  a  sham  conveyance   of  lots  3  and  4,   being  a  parcel  of 
land  having  a   frontage  of  100  feet  on  West  Lake  street,  to 
Thomas  Dowling,  for  the  pretended  consideration  of  $20,000, 
which  deed  was  recorded  on  the  13th  day  of  October,  1875; 
that  such  sale  was  bona  fide  only  as  to  the  west  40  feet  of  lot 
4;  that  Thomas  Dowling   then   made  a  loan  for  Mrs.  Starr, 
of  the  defendant   Moulton,   on  the  east  60  feet,  of  $9900,  in 
three  separate  sums  of  $3300  each,  secured  by  three  20-foot 
tracts,  by  three  trust  deeds,  to  Edward   D.   Hosmer,  as  trus- 
tee, and  Charles  D.  Hosmer,  as  successor  in  trust,  which  trust 
deeds  were  also  recorded  on  the  13th  of  October,  1875;  that 
Jeannette  C.  Starr  actually  got  the  $9900  from  Moulton,  and 
then  Dowling   and  his   wife   reconveyed  said  60  feet  to  said 
Jeannette  C.  Starr,  which  deed  was  also  recorded  October  13, 
1875,    for    the    pretended    consideration     of    $12,000;    that 
Hosmer,  as  trustee,   acting  under  the  direction  of  Moulton, 
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claims  that  there  is  a  default  in  interest  notes,  and  threatens 
to  sell  said  property  under  the  power  given  him  by  the  trust 
deed,  and  has  given  public  notice  that  he  will  sell  two  of  said 
tracts  on  account  of  said  default.  Alleges  that  said  Jean- 
nette  C.  Starr  is  insolvent;  prays  that  said  three  trust  deeds 
be  declared  to  be  no  lien  on  said  60  feet;  to  set  aside  the  deed 
from  Jeannette  C.  Starr  to  Dowling,  and  from  Dowling  to 
Jeannette  C.  Starr,  so  far  as  they  relate  to  said  60  feet,  and 
vest  the  title  again  in  complainants,  and  that  Moulton  and 
the  Hosmers  be  enjoined  from  selling  under  the  trust  deeds. 

The  will  of  John  F.  Starr  is  made  a  part  of  the  bill,  and 
is  in  these  words  : 

"  First. — It  is  my  wish,  and  I  hereby  direct,  that  all  my 
just  debts  be  paid  by  my  executors,  hereinafter  nominated 
and  appointed,  out  of  any  funds  coming  into  their  hands. 

"Second. — I  give,  devise,  and  bequeath  unto  my  beloved 
wife,  Jeannette  C.  Starr,  the  homestead  in  which  I  now 
reside,  in  the  village  of  Glencoe,  in  Cook  county,  aforesaid, 
consisting  of  about  five  and  eighty-eight  one  hundredths  acres, 
and  as  enclosed  bv  the  fence  surrounding  the  same,  with  the 
household  property  therein  contained,  and  personal  property 
used  thereon  and  thereto  belonging,  for  her  own  use  during 
her  natural  life,  to  be  held,  used  and  enjoyed  by  her  as  a 
home  for  herself  and  our  children  during  their  minority,  and 
at  her  death  to  be  equally  divided  between  them. 

"  Third. — It  is  my  will,  and  I  direct,  that  my  two  sons, 
George  F.  Starr  and  William  E.  Starr,  shall  each,  on  arriv- 
ing at  the  age  of  majority,  receive  the  sum  of  seven  thousand 
dollars,  to  be  paid  to  them  by  my  said  executors,  hereinafter 
named,  to  be  realized  from  the  sale  of  such  real  estate  as,  in 
their  judgment  and  discretion,  shall  be  found  most  desirable, 
to  be  sold  for  the  good  of  the  remaining  portion  of  my  estate. 
My  said  executors,  in  selecting  for  sale,  to  have  reference  to 
the  productive  quality  of  the  real  estate,  and  sell  such  as,  in 
their  judgment,  may  be  considered  as  yielding  the  least 
return,  or  most  undesirable  to  hold. 
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"  Fourth. — I  give,  devise  and  bequeath  to  each  of  my 
daughters,  Louisa  I.,  Laura  M.,  Jessie  D.,  Grace  J.  and 
Bertha  E.  Starr,  the  sum  of  five  thousand  dollars,  to  be  set 
apart  for  their  use  on  arriving  at  majority,  the  amount  named 
for  each  one  to  be  set  apart  as  she  shall  attain  the  age  of 
majority,  and  held  by  my  said  executors  in  productive  real 
estate,  lands  and  tenements,  or  other  secure  investment,  and 
the  proceeds  thereof,  as  rental  or  otherwise,  to  be  paid  annu- 
ally thereafter,  to  each  of  my  said  daughters  so  having 
arrived  at  their  majority. 

{( Fifth.— -It  is  my  will,  and  I  direct,  that  all  the  residue  of 
my  property,  both  personal  and  real  estate,  be  kept  together, 
as  much  as  the  present  condition  of  the  same  may  permit  and 
allow,  until  my  youngest  daughter,  Bertha  E.  Starr,  shall 
arrive  at  the  age  of  majority,  at  which  time  it  is  my  desire 
that  two-thirds  of  my  estate  remaining  undisposed  of  by  the 
provisions  hereinbefore  contained,  be  so  divided  and  distrib- 
uted among  my  said  children,  or  the  survivors  of  them,  as  to 
make  their  portions  derived  from  my  said  estate  equal,  share 
and  share  alike,  and  at  the  death  of  my  wife,  that  the  remain- 
ing one-third  of  my  said  estate  be  equally  divided  among  my 
children. 

"Sixth. — It  is  my  will,  and  I  direct,  that  all  my  interest 
acquired  by  contract  for  sale  of  real  estate  in  the  real  estate 
held  in  the  name  of  Thomas  Hurford  and  Thomas  Dunaway, 
as  shall  appear  from  said  contracts,  entered  into  by  the  said 
Thomas  Hurford  with  me  and  by  the  said  Thomas  Dunaway 
with  me,  be  separated,  by  sale  or  otherwise,  as  shall,  to  my 
said  executors,  appear  to  be  for  the  interest  of  my  said  estate, 
and  that  on  sale  of  the  same  the  proceeds  thereof  not  required 
to  meet  demands  against  my  said  estate,  or  provide  for  be- 
quests hereinbefore  made,  shall  be  invested  in  productive  real 
estate,  for  the  benefit  of  said  estate;  and  I  hereby  give  to  my 
executors  full  discretion   to   separate  my  portion  in  said  real 
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estate,  and   sell  the   same   or   retain   it,  as  may  by  them  be 
deemed  advisable. 

"Seventh. — I  hereby  nominate  and  appoint  my  wife,  Jean- 
nette  C.  Starr,  and  my  friend,  Dr.  John  Nutt,  as  executrix 
and  executor  of  this  my  last  will  and  testament,  and  direct 
that  they  shall  not  be  required  to  give  bond  for  the  faithful 
execution  of  the  duties  and  trust  hereby  imposed,  and  I  do 
hereby  give  them  full  power  and  authority  to  sell  and  convey 
such  real  estate,  and  to  sell  personal  property  at  private  or 
public  sale,  as  shall  be  considered  most  for  the  interest  of  my 
said  estate,  and  to  take  charge  of  all  my  property,  of  what- 
ever kind  and  wherever  situate,  collect  rents  from  my  real 
estate  and  tenements,  and  apply  the  proceeds  thereof  as  here- 
inbefore directed,  and  with  discretionary  power  to  sell  such 
unproductive  property  as  may,  in  their  judgment,  be  found 
to  the  interest  of  my  said  estate  to  sell,  or  convert  the  same 
into  productive  property  by  improvement  thereon,  when  jus- 
tified by  the  condition  of  the  estate,  and  also  if,  in  their 
judgment,  the  condition  of  the  estate  will  warrant.  After 
both  my  sons,  hereinbefore  named,  have  attained  their  major- 
ity, to  make  such  further  advances  to  them,  my  said  sons,  on 
account  of  their  interest  in  said  estate,  as  in  the  judgment  of 
my  said  executors  shall  appear  desirable  and  for  the  interest 
of  my  said  children." 

Moulton,  Dowling  and  theHosmers  filed  answers,  admitting 
the  execution  of  the  deeds,  the  giving  of  the  notes  and  loan  of 
the  money,  but  denying  the  alleged  conspiracy  to  evade  the 
provisions  of  the  will,  and  claiming  the  whole  transaction  was 
in  good  faith,  etc. 

Upon  the  hearing,  the  circuit  court  rendered  a  decree  dis- 
solving the  injunction  and  dismissing  the  bill,  which,  on 
appeal,  was  affirmed  by  the  Appellate  Court  for  the  First 
District.  Appellants,  being  dissatisfied  with  the  determina- 
tion of  that  court,  bring  the  case  to  this  court  for  review. 

84—97  III. 
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Messrs.  Culver  &  Hurford,  for  the  appellants: 

In  this  case  two  points  are  presented: 

1st.  Did  Jeannette  C.  Starr  make  the  loan  indirectly  for 
herself  f    And — 

2d.  Did  she  ever  have  power,  as  trustee  under  the  will, 
to  secure  the  payment  of  money  borrowed,  by  mortgaging 
the  property  of  the  estate? 

The  facts  in  the  record  show  that  she  indirectly  procured 
the  loan  to  herself.  We  claim  that  the  trustee  never  had 
any  right,  under  the  will,  to  mortgage  any  portion  of  the 
estate  to  secure  the  payment  of  borrowed  money. 

The  power,  in  a  trustee  under  a  will,  to  sell  real  estate 
does  not  carry  with  it  a  power  to  mortgage,  unless  the  estate 
is  devised  subject  to  a  charge.  Stronghill  v.  Austy,  16 
Jurist,  671;  Page  v.  Cooper,  16  Beav.  396;  Haldenby 
v.  Spofforth,  1  id.  395;  Bloomer  v.  Waldron,  3  Hill,  361; 
Content  v.  Servoss,  3  Barb.  128;  Alb.  F.  Ins.  Co.  v.  Bay,  4 
K  Y.  9;  Russell  v.  Russell  36  id.  581 ;  Watson  v.  MeComb,  1 
Hill,  111;  Cummings  v.  Williams,  1  Sandf.  Ch.  17;  Morris  v. 
Watson,  15  Minn.  212;  Taylor  v.  Galloway,  1  Ohio,  104; 
Gaylord  v.  Stebbings,  4  Kan.  42;  Lewin  on  Trusts,  (ed.  1858) 
[*416]  p.  363;  1  Hermann  on  Mortgages,  §  237;  1  Jones  on 
Mortgages,  (2d  ed.)  §  129. 

Mr.  A.  B.  Jenks,  for  the  appellee  Moulton: 

Power  given  in  a  will  to  sell  and  convey,  coupled  with  the 
power  to  take  charge  of  and  improve  according  to  their 
judgment,  and  a  direction  to  pay  debts,  such  as  is  given  by 
this  will,  implies  a  power  in  the  trustee  to  mortgage. 

A  power  to  sell  and  convey  implies  a  power  to  mortgage, 
which  is  a  conditional  sale.  Willard's  Eq.  Jur.  pp.  486  and 
487;  Sugden  on  Powers,  p.  552;  Mill  v.  Banlcs,  3  P.  Wms.  1; 
Woods  v.  Woods,  1  M.  &  C.  401 ;  Ball  v.  Harris,  4  id.  267; 
Haldenby  v.  Spofforth,  1  Beav.  390. 

But  where  an  estate  is  devised  to  trustees,  charged  with 
debts,  and  subject  thereto,  upon  trust  for  certain  parties,  so 
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that  a  sale,  though  it  may  be  authorized  and  required,  is  not 
the  testator's  sole  object,  the  trustees  may,  for  the  purpose  of 
paying  the  debts,  more  properly  mortgage  than  sell.  Perry 
on  Trusts,  §  768;  Ball  v.  Harris,  4  M.  &  C.  264. 

In  this  case  the  land  in  question  was  charged  with  a  debt, 
viz  :  the  Boone  mortgage  of  $10,000,  and  the  will  directed  the 
executrix  to  pay  debts  and  to  improve  the  real  estate,  and 
the  money  was  borrowed  from  Moulton  and  used  in  paying 
said  debt,  and  turning  the  unproductive  into  productive 
property. 

A  testamentary  charge  of  real  estate  with  the  payment  of 
debts,  generally  authorizes  a  trustee  to  whom,  after  imposing 
the  charge,  the  testator  has  devised  the  estate  upon  trust  for 
other  persons,  to  sell  or  mortgage  the  estate  charged,  and 
exempts  the  purchaser  or  mortgagee  from  liability  to  see 
to  the  application  of  the  purchase  or  mortgage  money.  Ball 
v.  Harris,  4  M.  &  C.  264;  Ball  v.  Harris,  8  Sim.  485; 
Stronghill  v.  Austey,  1  DeG.,  M.  &  G.  634;  Page  v.  Cooper, 
16  Beav.  396. 

And  when  the  sale  is  for  the  purpose  of  raising  a  particu- 
lar charge,  and  the  estate  is  settled  subject  to  that  charge,  it 
may  be  proper  to  raise  the  money  by  mortgage,  and  the  court 
will  support  a  mortgage  as  a  conditional  sale  within  the 
power,  as  a  proper  mode  of  raising  the  money.  Perry  on 
Trusts,  §  768;  Stronghill  v.  Austey,  1  DeG.,  M.  &  G.  645; 
Page  v.  Cooper,  16  Beav.  400. 

A  power  to  sell  does  not  authorize  an  exchange,  but  an 
exchange  or  partition  may  be  effected  circuitously,  under  a 
power  of  sale,  by  using  the  form  of  a  sale.  2  Sugden  on 
Powers,  pp.  429,  430,  and  cases  cited  in  note;  2  Yes.  Jun. 
101  ;  Perry  on  Trusts,  §  769. 

And  also,  suppose  a  will  should  contain  a  direction  or 
power  to  raise  money  out  of  the  rents  and  profits  of  an  estate 
to  pay  debts  or  portions,  etc.,  a  question  might  then  arise, 
whether  such  power  would  authorize  a  sale  or  mortgage  of 
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the  estate  under  any  circumstances,  as,  for  instance,  if  it  were 
otherwise  impracticable,  without  the  most  serious  delays  and 
inconveniences,  to  satisfy  the  purposes  of  the  trust.  Now 
this  is  a  point  upon  which  great  authorities  have  entertained 
opposite  opinions.  The  old  cases  generally  inclined  to  hold 
that  the  power  should  be  restricted  to  the  mere  application  of 
the  ordinary  rents  and  profits.  The  more  recent  cases  hold 
to  a  more  liberal  exposition  of  the  power,  so  as  to  include  in 
it,  if  necessary  for  the  purposes  of  the  trust,  a  power  to  sell 
or  mortgage  the  estate.  Story's  Eq.  §  1064;  Green  v.  Belcher, 
1  Atk.  505 ;  Baines  v.  Dixon,  1  Ves.  42 ;  Countess  of 
Shrewsbury  v.  Earl  oj  Shrewsbury,  1  Ves.  Jr.  233 ;  S.  C.  Bro. 
Ch.  R.  120;  Trafford  v.  Ashton,  1  P.  Williams,  415,  419; 
Allan  v.  Backhouse,  2  V.  &  Beame,  65,  76 ;  1  Madd.  Ch.  Pr. 
481,  484;  2  Md.  Ch.  Dec.  497. 

Trustees  of  freeholds  are  the  legal  owners  of  the  estate, 
but,  without  some  general  or  special  power,  they  can  not  make 
large  improvements;  they  must  pay  taxes,  collect  rents,  etc. 
Perry  on  Trusts,  §§  526,  527;  Fountain  v.  Pellet,  1  Yes.  Jr. 
337  ;  Bowes  v.  Strathmore,  8  Jur.  92 ;  Green  v.  Winter,  1  Johns. 
Ch.  26  ;  Coggswell  v.  Coggswell,  2  Edw.  Ch.  231 ;  1  Barb.  Ch. 
34;  1  Bradf.  321. 

The  converse,  therefore,  is  true,  where,  as  in  this  case,  gen- 
eral power  is  given  to  the  trustees  by  the  will,  and  they  have 
the  right,  in  such  event,  to  make  large  improvements  at  their 
discretion. 

Where  rents  are  increased  upon  the  ward's  land  by  im- 
provement, the  trustee  is  allowed  credit  for  expenditures. 
Perry  on  Trusts,  §§  606,  607;  Hood  v.  Bridgeport,  11  Eng. 
L.  &  Eq.  271. 

Also,  a  trustee  may  reimburse  himself  for  money  advanced 
in  good  faith  for  the  benefit  of  the  cestui  que  trust,  or  for  the 
protection  of  the  property.  Perry  on  Trusts,  §  485 ;  Balsh 
v.  Hyham,  2  P.  Williams,  453. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

None  of  the  material  charges  in  the  bill,  except  those 
alleging  a  conspiracy  between  the  defendants  for  the  purpose 
of  evading  the  provisions  of  the  will,  and  imputing  bad  faith 
in  negotiating  the  loan  from  Moulton,  are  seriously  contro- 
verted, and  may  be  regarded  as  substantially  true.  There  is 
no  question,  but  that  some  time  before  the  13th  of  October, 
1875,  Jeannette  C.  Starr,  the  executrix,  entered  into  an 
arrangement  with  Dowling,  by  which  he  was  to  erect,  on  the 
east  sixty  feet  of  the  lots,  three  buildings,  in  part  payment  of 
the  remaining  forty  feet  on  the  west  side,  which  she  was  to  sell 
to  him,  and  that,  for  the  purpose  of  enabling  him  to  negotiate 
a  loan  from  Moulton  for  $16,500,  which  was  to  be  divided 
between  them  according  to  their  respective  shares  in  the  lots, 
and  to  be  used  by  them,  in  part,  in  the  same  proportion,  in 
discharging  an  incumbrance  of  $8000  on  the  entire  property, 
which  existed  at  the  time  of  Starr's  death,  she  was  to  con- 
vey to  him  the  entire  property,  and,  upon  obtaining  the  loan, 
he  was  to  re-convey  to  her  the  sixty  feet  off  the  east  side  of 
the  lots;  and  that,  upon  the  day  above  mentioned,  the 
arrangement  was  fully  carried  out;  that  Moulton,  through 
his  agents,  the  Hosmers,  advanced  to  Dowling  the  $16,500, 
for  which  Dowling  executed  to  Edward  D.  Hosmer,  as  trus- 
tee, five  trust  deeds,  to  secure  the  same,  each  covering  one- 
fifth  of  the  two  lots;  that  the  incumbrance  of  $8000  was  paid 
off  with  the  proceeds  of  the  loan,  and  the  residue  of  the  part 
of  the  loan  received  by  the  executrix  was  applied  in  the  erec- 
tion of  the  buildings  on  the  east  sixty  feet  of  the  lots,  and 
that  the  whole  of  this  business  was  transacted  in  the  name  of 
Dowling. 

So  far  there  is  no  controversy.  It  is  insisted,  however,  by 
appellants,  that,  although  Dowling  was  clothed  with  the  legal 
title  to  the  whole  of  the  lots,  at  the  time  of  the  loan  and  of 
the  execution  of  the  trust  deeds,  yet,  that  so  far  as  the  east 
sixty  feet  is  concerned,  it  was  conveyed  to  him  by  the  execu- 
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trix,  without  consideration,  for  the  express  purpose  of  ena- 
bling her,  through  him,  in  evasion  of  the  provisions  of  the 
will,  to  obtain  a  loan,  from  Moulton,  of  $9900 — the  amount 
received  by  her  under  the  arrangement — which,  as  is  claimed, 
could  not  have  been  done  by  her  in  her  own  name,  for 
the  reason,  it  was  unauthorized  by  the  will;  and  that  all  this 
was  fully  known  to  the  Hosmers,  as  agents  of  Moulton,  at 
the  time  of  the  transaction,  and  that,  therefore,  the  heirs  are 
not  bound  by  it. 

In  answer  to  this,  it  is,  in  the  first  place,  denied  that  the 
Hosmers  knew  anything  about  the  private  arrangements  or 
understanding  between  Dowling  and  the  executrix.  But  it 
is  admitted  that  the  Hosmers  understood  from  Dowling  that 
he  had  purchased  the  property  of  the  executrix,  and  that  they 
knew,  from  the  abstract  of  title,  that  she  had  conveyed  the 
same  to  him,  which,  it  is  admitted,  the  will  clearly  authorized 
her  to  do. 

In  the  second  place,  appellees  insist,  that  under  the  pro- 
visions of  the  will,  the  executrix  was  not  only  authorized  to 
sell  the  lots  in  question,  but  also  to  mortgage  them. 

It  will  be  thus  seen  that  but  two  questions  are  presented 
by  this  record,  for  determination — one  of  fact- — the  other  of 
law.  First. — Were  the  Hosmers,  or  either  of  them,  charge- 
able with  notice,  at  the  time  of  the  loan,  of  the  fact  that  the 
east  sixty  feet  of  the  lots  had  been  conveyed  by  the  executrix 
to  Dowling,  without  consideration,  for  the  purpose  of  enabling 
her,  through  him,  to  obtain  the  loan  of  $9900  of  Moulton? 
Second. — Was  the  executrix,  under  the  provisions  of  the  will, 
authorized  to  mortgage,  in  her  own  name,  that  portion  of  the 
lots  retained  by  her,  for  the  purposes  for  which  the  same  was 
mortgaged  by  Dowling? 

The  view  we  take  of  the  latter  question,  renders  it  unnec- 
essary to  discuss  the  first.  The  general  principles  of  law 
governing  questions  of  this  kind,  may  be  regarded  as  settled 
by  the  current  of  authority, — yet,  difficulty  is  often  encoun- 
tered in  applying  them  to  actual  cases.     In  the  case  before 


1881.]  Starr  et  al.  v.  Moulton  et  al.  535 

Opinion  of  the  Court. 

us  it  is  clear  that  the  executrix  had  power,  under  the  will,  to 
sell  such  portions  of  the  real  estate  as  she  might  deem  proper 
for  the  purposes'  of  paying  debts,  removing  incumbrances,  or 
of  improving  the  remainder  with  a  view  of  making  it  pro- 
ductive. Throughout  the  will,  expressions  are  to  be  found 
which  tend  to  show  that  it  was  the  intention  and  expectation 
of  the  testator  that  his  executors  would  keep  his  estate 
intact,  so  far  as  they  were  able,  and  generally  to  mUnage  it  in 
such  a  way  as  to  make  it  as  productive  as  possible;  and,  to 
this  end  they  were  given  the  power  to  sell  and  convey  such 
parts  of  it  as  they,  in  their  discretion,  deemed  necessary  to 
accomplish  the  purpose  in  question,  and,  this  grant  of  power, 
under  the  circumstances  of  this  case,  we  are  of  opinion,  in- 
cluded the  power  to  mortgage  when  that  mode  of  raising 
money  to  answer  the  objects  of  the  will  would,  in  the  judg- 
ment of  the  executors,  be  to  the  best  interest  of  the  estate. 
Butler  v.  Huestes,  68  111.  597;  Pool  v.  Potter,  63  id.  537. 
By  the  seventh  section  they  are  clothed  with  discretionary 
power  to  sell  such  unproductive  property  as,  in  their  judg- 
ment, would  be  to  the  interest  of  the  estate  to  sell,  or  to  con- 
vert the  same  into  productive  property  by  making  improvements 
thereon,  when  justified  by  the  condition  of  the  estate.  In 
the  event  of  a  want  of  means  from  other  sources,  how  could 
means  be  raised  to  improve  this  unproductive  property,  if  the 
executors  possessed  no  power  to  mortgage  it?  It  certainly 
could  not  have  been  intended  that  the  productive  realty 
should  be  sold  for  such  purpose.  It  will  be  perceived  that 
this  power  to  improve  the  unproductive  realty  is  practically 
unlimited.  They  are  authorized  to  make  improvements  to 
any  extent  which,  in  their  judgment  and  discretion,  the  con- 
dition of  the  estate  warrants,  and  of  this  they  are  the  ex- 
clusive judges,  so  long  as  they  act  in  good  faith  and  with 
ordinary  prudence.  Under  these  circumstances  the  testator 
must  be  presumed  to  have  intended  to  give  the  executors  such 
power  over  the  estate  as  would  enable  them  to  raise  whatever 
means  would  reasonably  be  required  in  making  the  contem- 
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plated  improvements  upon  the  unproductive  property ;  or, 
in  other  words,  it  must  be  presumed,  under  the  circumstances 
of  this  case,  that  the  testator  intended  the  power  to  raise  the 
necessary  means,  to  be  co-extensive  with  that  to  make  the 
improvements;  and,  we  are  of  opinion,  this  would  reasonably 
include  the  power  to  mortgage,  as  that  is  the  ordinary  method 
of  raising  money  for  such  purpose.  There  is  nothing  dis- 
closed by  this  record,  which  we  have  been  able  to  discover, 
that  indicates  bad  faith  on  the  part  of  any  one  connected 
with  the  transaction  complained  of.  The  money  was  ad- 
vanced by  Moulton  in  the  regular  course  of  business,  and, 
we  have  no  doubt,  in  good  faith.  It  has  been  applied  to 
entirely  legitimate  purposes,  under  the  provisions  of  the 
will,  and  the  property  by  which  it  was  secured  must  be  held 
for  its  repayment.  Where  a  trustee  has  acted  in  good  faith 
in  a  matter  pertaining  to  the  trust,  and  it  is  evident,  from 
the  instrument  creating  the  trust,  that  it  was  intended  to 
clothe  him  with  large  discretionary  powers  in  the  discharge 
of  his  duties,  and  it  does  not  clearly  appear  he  has  trans- 
cended them,  courts  of  equity  are  not  inclined  to  disturb 
and  unsettle  an  important  business  transaction  thus  entered 
into  by  him,  to  the  detriment  of  third  parties  who  have  acted 
in  equally  good  faith  with  himself. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  of  the 
circuit  court  was  right,  and,  consequently,  there  was  no  error 
in  affirming  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Union  Mutual  Life  Insurance  Company 

v. 
The  Frear  Stone  Manufacturing  Company  et  al. 

Filed  at  Ottawa  February  8,  1881 — Rehearing  denied  March  Term,  1881. 

1.  Corporations — capital  stock  a  trust  fund  for  creditors.  The  capital  stock 
of  a  corporation  is  a  trust  fund,  that  the  directors  may  not  give  away  or  misap- 
propriate to  the  prejudice  of  parties  whom  they  have  invited  to  deal  with  the 
corporation.  The  State  grants  the  franchise  on  the  understanding  the  corpo- 
ration created  will  have  a  capital  stock,  which  is  usually  fixed,  which  is  for 
the  security  of  all  persons  who  deal  with  the  corporation,  as  well  as  to  afford 
the  means  to  accomplish  the  objects  of  the  incorporation. 

2.  Same — right  of  stockholders  to  limit  their  liability  to  creditors.  "Where 
the  charter  has  fixed  the  minimum  amount  of  capital  stock,  the  stock- 
holders have  no  warrant  for  saying  a  less  sum  shall  constitute  the  same, 
as  it  would  abrogate,  by  private  agreement,  the  provisions  of  their  charter. 
Any  device,  by  which  the  members  of  a  corporation  seek  to  avoid  the  liability 
which  the  law  imposes  upon  them,  is  void  as  to  creditors,  whether  binding  or 
not  as  between  themselves.  Nor  is  it  in  the  power  of  shareholders,  by  private 
agreement  with  the  corporation,  to  make  the  shares  of  stock  issued  to  them 
non-assessable,  so  as  to  excuse  payment  for  such  stock  at  its  par  value  as 
against  creditors. 

3.  Where  a  private  corporation,  organized  under  a  special  charter 
which  did  not  make  stockholders  personally  liable  for  the  debts  of  the 
corporation,  and  its  capital  stock  was  fixed  at  $200,000,  in  shares  of  $100  each, 
by  the  charter,  with  the  privilege  of  increasing  the  same  to  $1,000,000,  and 
the  stock  was  afterwards,  by  resolution,  increased  to  $300,000,  and  various 
persons  subscribed  under  a  written  agreement  incorporated  into  the  subscrip- 
tion paper,  that  no  assessment  should  be  made  upon  the  stock  of  the  company, 
and  that  each  subscriber  was  to  pay  $10  upon  each  share  of  stock  subscribed, 
as  the  sum  total  he  was  to  pay,  it  was  held,  that  while  such  contract  might  be 
binding  between  the  corporation  and  the  stockholders,  it  was  invalid  and  void 
as  against  creditors  of  the  corporation  who  had  no  notice  of  the  same  at  the 
time  of  dealing  with  the  corporation,  as  being  against  public  policy  and  jus- 
tice, and  that  such  creditors  could  enforce  payment  of  such  stock  to  the 
extent  of  their  demands  against  the  corporation. 

4.  Same — contracts  with  stockholders — estoppel.  It  is  competent  for  a 
corporation  to  contract  with  its  stockholders.  A  corporation  has  no  existence 
apart  from  its  officers  conducting  its  affairs  and  who  represent  the  share- 
holders.    As  between  themselves,  any  contract  fairly  entered   into  would 
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seem  to  be  valid.  At  all  events  a  corporation  will  be  estopped  to  say  its 
contract  is  ultra  vires,  and  to  sue  its  stockholders  upon  obligations  arising  by 
implication  of  law,  that  it  has  once  solemnly  waived.  But  no  such  doctrine 
can  be  applied  to  creditors  of  a  corporation. 

5.  Same — under  charter  before  present  constitution,  not  affected  by,  or  the  general 
law  passed  thereunder.  Where  a  charter  of  a  private  corporation  was  passed 
in  1867,  before  the  adoption  of  the  present  constitution,  and  before  the  pas- 
sage of  the  general  Incorporation  act,  it  was  held,  that  such  charter  was 
not  affected  either  by  the  constitution  or  the  general  law  on  the  subject. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  William  H.  Barnum,  Judge,  presiding. 

Messrs.  McClellan,  Tewksbury  &  Cummins,  for  the 
appellant: 

All  the  capital  must  be  subscribed  before  a  corporation  is 
authorized  to  commence  business.  Altman  v.  H.  R.  &  E.  R. 
R.  Co.  88  111.  525 ;  Littleton  Mfg.  Co.  v.  Parker,  14  N.  H. 
543;  Salem  Mill  Dam  Co.  v.  Ropes,  9  Pick.  187;  P.  &  R.  1. 
R.  R.  Co.  v.  Preston,  35  la.  115;  Green's  Brice's  Ultra  Vires 
(2d  ed.)  153,  note  a, 

Commencing  business  with  only  one-fifteenth  of  capital 
subscribed,  was  held  a  fraud  on  creditors.  In  re  Imperial 
Steam  Co.  v.  Household  Coal  Co.  37  L.  J.  Ch.  517. 

When  the  charter  fixes  the  amount  of  capital  stock,  and 
the  number  of  shares,  the  amount  of  capital  can  not  be 
changed.      Chicago  City  Ry.  Co.  v.Alverlon,  18.  Wall.  233. 

The  provisions  in  the  charter  of  a  corporation,  fixing  the 
amount  of  capital  and  number  and  value  of  shares,  are  a  part 
of  the  fundamental  law  of  corporate  being,  and  any  attempt 
to  change  them  is  void.  Green's  Brice's  Ultra  Vires  (2d  ed.) 
p.  159,  note.  Citing  Curran  v. State  of  Arkansas,  15  How. 
305;  Wood  v.Dummer,  3  Mason,  308,  and  other  cases. 

Corporations  have  not  impliedly  the  power  to  vary  their 
capital,  when  the  amount  thereof  has  been  fixed  by  char- 
ter.    Green's  Brice's  Ultra  Vires  (2d  ed.)  p.  159;    Smith  v. 
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Goldsicorth,  4  Q.  B.  430,  12  L.  J.  (Q.  B.)  192 ;  Dvoitwltch  Pat. 
Salt  Co.  v.  Curzon,  L.  B.,  3  Eq.  35. 

A  corporator  can  not,  by  any  act  alleged  to  operate  by 
way  of  waiver  or  estoppel,  release  the  corporation  from  its 
obligation  to  have  the  capital  required  by  its  charter.  Old- 
town  and  Lincoln  B.  R.  Co.  v.  Veazie,  39  Me.  571. 

That  stockholders  are  privies  of  the  corporation  is  well 
established.     Saioyer  v.  Hoag,  17  Wall.  623. 

The  defendants  are  estopped  from  urging  the  illegality  of 
their  own  acts  as  a  defence.  McCarthy  v.  Lavasch,  89  111. 
270;  Doivs  v.  Naper,  91  id.  45;  Bradley  v.  Ballard,  55  id. 
513;  Slocum  v.  Providence  Steam  and  Gas  Pipe  Co.  10  B.  I. 
112;  Slocum  v.  Warren,  id.  116. 

The  stipulation  in  the  subscription  agreement,  providing 
that  the  subscribers  shall  not  be  liable  to  pay  more  than  $10 
on  each  share  for  which  they  subscribe,  is  a  violation  of 
the  charter,  and  contrary  to  public  policy,  and  is  therefore 
void,  and  the  agreement  to  take  stock  is  not  affected  by  it. 
Sagory  v.  Dubois,  3  Sandf.  Ch.  491. 

The  capital  stock  and  other  property  of  a  corporation  is  to 
be  deemed  a  trust  fund  for  the  payment  of  the  debts  of  the 
corporation.  Thompson's  Stockholders'  Liability,  sec.  10, 
and  cases  cited;  Sanger  v.  Upton,  1  Otto,  60;  Upton  v.  Trib- 
ilcocJc,  id.  47. 

The  acceptance  and  holding  of  a  certificate  of  stock  implies 
a  promise  on  the  part  of  the  holder  to  pay  for  it.  Upton 
v.  Tribilcock,  1  Otto,  47;  Sanger  v.  Upton,  id.  63;  Kline  v. 
Alton  R.  B.  Co.  13  111.  514;  Barret  v.  Alton  B.  B.  Co.  id. 
505;  Bingham  v.  Mead,  10  Allen,  245;  Spear  v.  Crawford,  14 
Wend.  20;  Hartford  and  New  Haven  B.  B.  Co.  v.  Kennedy, 
12  Conn.  499;  Ellis  v.  Schmceck  et  al.  5  Bing.  521;  Doubleday 
v.  Musket  et  al.  7  id.  110;  Harvey  et  al.  Y.Kay,  9  Barn.  & 
Cres.  356. 
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Mr.  Joseph  E .  Smith,  for  appellee  Caroline  F.  Milne, 
executrix,  etc.: 

The  brief  submitted  for  appellant  may  be  reduced  to  two 
propositions  : 

1.  The  contract  of  the  stockholders  with  the  company, 
11  that  they  subscribed  to  stock  upon  the  sole  condition  that 
ten  dollars  was  all  they  would  pay,  or  should  ever  be  called 
upon  to  pay,"  is  void. 

2.  If  void,  the  limitation  of  liability  only  is  void,  while 
the  contract  of  subscription  still  remains  valid  and  binding. 

This  may  be  true  as  to  corporations  formed  under  a  law 
providing  for  personal  liability  of  stockholders,  as  an  attempt 
to  evade  the  statute.  In  the  absence  of  any  such  statutory 
liability,  such  a  contract  is  valid  between  the  corporation  and 
stockholders,  and  there  being  no  privity  between  the  creditor 
and  the  stockholder  in  such  corporations,  the  equity,  if  any, 
must  be  worked  out  through  the  corporation.  In  the  absence 
of  fraud,  the  creditor  can  not  obtain  greater  rights  and  powers 
than  the  corporation  itself  lias,  against  the  stockholders. 

That  there  is  no  liability  at  common  law,  of  the  stockholder 
to  the  creditor,  see:  Gray  v.  Coffin,  9  Cush.  192;  Shaw  v 
Boylen,  16  Ind.  384;  Trustees  of  Free  Schools,  etc.  v.  Flint, 
13  Met.  539;  Abb.  Dig.  Corp.  379;  Angell  &  Ames  on 
Corp.  §  605,  598. 

There  is  no  privity  between  the  creditor  and  the  stock- 
holder. Spear  v.  Grant,  16  Mass.  9;  Gray  v.  Coffin,  9  Cush. 
199;  Angell  &  Ames  on  Corp.  sees.  602,  605;  Wood  v.  Dum- 
mer,  3  Mason,  308. 

In  the  absence  of  any  statute  making  the  stockholders 
liable  to  the  corporation,  the  creditor,  in  order  to  enforce,  in 
equity,  his  remedy  against  the  stockholder,  must  first  estab- 
lish a  contract  on  the  part  of  the  stockholder  to  pay  the 
amount  subscribed  to  the  corporation,  which  the  corporation 
itself  could  have  enforced.  Buffalo  &  N.  Y  Central  R.  R. 
Co.  v.  Dudley,  14  N.  Y.  336;  Buff.  City  R.  R.  Co.  v.  Douglas, 
10  Allen,  245;  39  Me.  685;  Seymour  v.  Star g ess,  26  N.  Y. 
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134;  Huddersfield  Canal  Co.  v.  Buckley,  7T.E.  36;  Angell  & 
Ames  on  Corp.  sec.  517  et  seq. 

The  principle  we  seek  to  establish  is,  that  a  bona  fide  con- 
tract between  a  subscriber  and  a  corporation,  should  protect 
him,  and  is  sustained  by  very  recent  decisions  of  the  English 
courts.  New  Rep.  Scotch  and  Divorce  Appeals,  vol.  II.  p. 
29;  Waterhouse  v.  Jamieson,  Law  Rep.  Ch.  App.  vol.11, 
527  ;  In  re  Richmond  Hotel  Co.  and  PellaWs  case. 

Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellee 
Adams: 

The  right  of  the  creditor  to  maintain  such  a  bill  is  founded 
on  the  principle,  that  the  assets  of  a  corporation  are  a  trust 
fund  for  the  payment  of  its  debts,  and  that  the  liability  to  pay 
for  stock,  once  assumed,  becomes  an  asset,  which  creditors 
may  reach  like  any  other  asset  of  the  corporation.  Ogilvie  v. 
Knox  Ins.  Co.  22  How.  387;  Thompson's  Liab.  of  Stockhold- 
ers, sees.  14,  15. 

In  this  case  there  was  an  express  contract,  in  writing, 
between  the  parties,  fixing  the  extent  of  the  stockholders' 
liability,  made  after  the  corporation  was  fully  organized. 

That  a  stockholder  will  not  be  required  to  pay  any  more 
for  his  shares  than  his  agreement  with  the  corporation  calls 
for,  counsel  cited  many  authorities,  among  which  are:  Water- 
house  v.  Jamieson,  L.  R.,  2  Sc.  &  Div.  Ap.  cases,  29;  Carling's 
case,  L.  R.,  1  Ch.  div.  115;  DeRuvigne's  case,  L.  R.,  5  Ch. 
div.  307;  PellaWs  case. 

The  law  is  well  settled,  that  conditions  attached  to  a  sub- 
scription, made  after  incorporation,  are  valid  and  binding, 
and  unless  the  conditions  are  performed,  there  is  no  liability. 
Fort  Miller  R.  R.  Co.  v.  Payne,  17  Barb.  579;  Philadelphia 
Co.  v.  Hickman,  28  Pa.  St.  318;  Wear  v.  Jacksonville  R.  R. 
Co.  24  111,  593. 

If  a  subscription,  made  after  incorporation,  is  subject  to  an 
illegal  condition,  the  whole  contract  is  void,  and  the  subscri- 
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ber  is  not  liable.     Fort  Edwards  R.  E.  Co.  v.  Payne,  15  N.  Y. 
385;  Butterworth  v.  T.  Company  and  North,  1  Hill,  510. 

Mr.  William  B.  Gibbs,  for  the  appellee  Aaron  Gibbs. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  was  brought  by  the  Union  Mutual 
Life  Insurance  Company,  a  corporation  existing  under  the 
laws  of  the  State  of  Maine,  against  the  Frear  Stone  Manu- 
facturing Company,  a  corporation  existing  under  the  laws  of 
the  State  of  Illinois,  and  the  stockholders  in  the  last  men- 
tioned company.  It  is  a  creditor's  bill,  and  the  facts  neces- 
sary to  an  understanding  of  the  question  of  law  raised  and 
discussed  may  be  readily  stated,  as  most  of  them  appear  by 
admission  on  demurrer. 

An  act  of  the  General  Assembly  of  the  State  of  Illinois, 
approved  February  23,  1867,  created  a  corporation  styled  the 
Northwestern  Manufacturing  Company.  Section  two,  of  the 
charter,  provided  the  capital  stock  of  the  company  should  be 
§200,000,  and  might  be  increased  by  resolution  of  the  board 
of  directors  to  any  amount  not  exceeding  $1,000,000,  and 
should  be  divided  into  shares  of  $100  each.  The  corporation 
was  duly  organized,  under  the  charter,  in  1867,  and  after- 
wards, under  the  provisions  of  section  two  of  the  charter,  the 
capital  stock  of  the  company  was  increased,  by  a  resolution  of 
the  board  of  directors,  to  §300,000.  The  shares  were  fixed 
at  $100  each.  The  company  thus  organized  commenced,  as 
it  was  authorized  to  do,  the  manufacture  of  artificial  stone, 
under  the  "  Frear  patent." 

In  1868,  a  number  of  persons,  named  as  defendants  in  the 
bill,  became  subscribers  to  the  capital  stock  of  the  North- 
western Manufacturing  Company,  under  an  agreement,  of 
which,  omitting  the  date  and  signatures  thereto,  the  following 
is  a  copy,  viz:  "We,  the  undersigned,  subscribers  to  the 
capital  stock  of  the  Northwestern  Manufacturing  Company, 
of  Chicago,  do  hereby  subscribe  for,  and  agree  to  take,  the 
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number  of  shares  of  §100  each,  in  the  stock  of  said  company, 
set  opposite  our  names,  and  pay  for  the  same  according  to  the 
terms  following,  and  as  follows,  to-wit: 

"  1st.  The  stock  of  the  company  shall  be  and  remain  as 
it  now  is,  at  §300,000,  in  shares  of  $100  each. 

"  2d.  The  business  of  the  company  shall  be  the  manufac- 
ture and  sale  of  Frear's  patent  artificial  stone,  stucco,  mastic, 
cement,  etc.,  and  the  sale  or  disposal  of  the  patent  right  to 
parties  in  other  parts  of  the  State  of  Illinois. 

"  3d.  No  assessment  shall  ever  be  made  upon  the  stock 
of  the  company. 

"  4th.  The  said  company  are  to  pay  the  present  owners  of 
the  patent  right,  above  mentioned,  §125,000  for  such  exclu- 
sive right  in  and  to  the  State  of  Illinois. 

"5th.  We  agree  to  pay  ten  dollars  upon  each  share  of 
stock  subscribed  by  us,  which  is  the  sum  total  we  shall  be 
held  liable  to  pay. 

"6th.  Fifteen  thousand  dollars  of  the  proceeds  of  the 
sale  of  stock,  as  above,  shall  go  to  the  company  and  be  used 
as  further  working  capital,  in  carrying  on  the  manufacture. 

"7th.  Fifteen  thousand  dollars  in  cash  shall  be  paid  the 
present  owners  for  the  manufactory  and  contents  on  hand  for 
work,  including  stock  on  hand,  which  shall  go  to  the  credit 
of  the  company,  in  part  payment  for  this  patent  right,  leav- 
ing due  the  present  owners  of  the  patent  right  the  sum  of 
§110,000,  which  shall  be  paid  out  of  the  first  earnings  of  the 
company,  or  the  disposal  of  patent  rights  in  other  parts  of 
the  State." 

The  total  number  of  shares  which  the  subscribers  to  the 
agreement  obligated  themselves  to  take,  was  two  thousand 
five  hundred  and  eighty-five,  of  the  value  of  §100  each,  rep- 
resenting a  total  value  of  stock  of  §258.50.  Persons  not 
subscribers  to  the  agreement,  took  other  shares.  Certificates 
of  stock  were  issued  to,  and  accepted  by,  the  subscribers  to 
the  agreement.  On  the  9th  day  of  March,  1869,  by  an  act 
of  the  General  Assembly,  the  name  of  the  corporation  was 
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changed  to  "The  Frear  Stone  Manufacturing  Company/' 
under  which  name  it  continued  until  it  ceased  to  do  business, 
in  January,  1874.  On  the  8th  day  of  December,  1870,  the 
Union  Mutual  Life  Insurance  Co.  loaned  the  defendant  cor- 
poration the  sum  of  $50,000,  which  indebtedness  was  evi- 
denced by  a  promissory  note  payable  five  years  after  date, 
with  interest,  at  the  rate  of  eight  per  cent  per  annum,  and 
was  secured  by  trust  deed  on  certain  real  estate  owned  by  the 
company.  The  interest  was  paid  on  this  note  until  1872, 
when  default  was  made.  After  the  maturity  of  the  note, 
judgment  was  obtained  on  it  for  the  sum  of  $72,254,  upon 
which  execution  was  issued,  and,  on  the  13th  day  of  March, 
1877,  it  was  returned  by  the  proper  officer  wholly  unsatisfied. 
A  bill  was  filed  to  foreclose  the  trust  deed,  and,  on  decree 
obtained  for  the  sale  of  the  mortgaged  property,  it  was  sold  to 
complainant  for  $10,000,  which,  it  is  alleged,  was  twice  its 
value.  After  giving  credit  for  all  that  was  realized  by  the 
mortgage  sale,  there  remained  the  sum  of  $65,221.06,  still 
owing  to  complainant,  to  recover  which  the  present  bill 
was  filed  against  the  corporation  and  the  stockholders.  Most 
of  the  defendants  paid  $10  on  each  share  by  them  held,  but 
others  paid  nothing,  and  the  allegation  of  the  bill  is,  that 
each  shareholder  is  liable  for  the  unpaid  portion  of  his  stock, 
whatever  it  may  be.  It  is  further  alleged,  no  officer  or 
agent  of  the  complaining  corporation  had  any  knowledge  or 
notice  of  the  existence  of  the  subscription  paper,  or  that  the 
stockholders  had,  in  any  manner,  undertaken  to  limit  their 
liability  to  pay  for  the  stock  by  them  subscribed,  until 
November,  1876,  which  was  long  after  the  indebtedness  to 
complainant  had  become  due.  Other  matters  are  stated  in 
the  bill,  but,  as  they  are  not  material  to  the  decision  of  the 
case,  they  need  not  be  noted.  Most  of  the  stockholders 
named  as  defendants,  demurred  to  the  bill  ;  others  pleaded 
discharges  in  bankruptcy;  others  answered,  and  some  were 
defaulted.  The  circuit  court  sustained  the  demurrer  to  the 
bill,  and,  as  the  court  was  of  opinion  the  bill  could  not  be 
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maintained  against  any  of  defendants,  for  want  of  equity, 
and  that  no  relief  could  be  decreed  in  favor  of  complainant 
on  the  facts  alleged,  on  motion  of  complainant  the  bill 
was  dismissed  as  to  all  of  defendants,  with  the  reservation 
to  complainant  of  the  right  to  assign  error  on  the  decision. 
That  decree  was  affirmed  in  the  Appellate  Court,  and  com- 
plainant brings  the  case  to  this  court  on  appeal. 

In  the  view  of  the  case  we  have  taken,  it  is  not  material 
whether  the  agreement  providing  that  the  capital  stock  of 
the  corporation  shall  be  non-assessable,  applies  to  the  whole 
stock,  or  only  to  that  held  by  the  subscribers  to  the  agree- 
ment, and  Ave  shall  not  now  discuss  that  question. 

The  charter  of  the  defendant  corporation  was  granted  to 
it  by  the  General  Assembly  before  the  adoption  of  the  present 
constitution,  and,  consequently,  long  before  the  passage  of 
the  general  Incorporation  act,  and  is  not,  therefore,  affected 
either  by  the  constitution  or  the  general  law  on  the  subject 
of  corporations.  It  is  not  claimed  the  charter  imposes  any 
liability  on  the  stockholders  beyond  their  obligation  to  pay 
for  the  stock  by  them  subscribed,  or,  what  is  the  same  thing, 
the  obligation  to  pay  for  such  stock  implied  in  the  act  of  sub- 
scription. Whether  there  is  any  express  promise  to  pay  for 
stock  at  the  time  of  subscription,  or  not,  the  law  implies 
such  promise  by  the  acceptance  of  such  stock  on  the  part  of 
the  holder.  Unless,  therefore,  the  agreement  in  evidence 
limits  the  liability  of  the  stockholders  to  a  less  sum,  there 
could  be  no  question  as  to  their  liability  for  the  par  value  of 
the  stock.  Upon  the  construction  that  shall  be  given  to  that 
instrument,  the  decision  hinges. 

It  will  be  noticed  the  agreement  provides  :  "  First. — The 
stock  of  the  company  shall  be  and  remain  as  it  now  is,  at 
$300,000,  in  shares  of  $100  each.  *  *  *  *  "Third.— 
No  assessment  shall  ever  be  made  upon  the  stock  of  the 
company.  *  *  *  *  "  Fifth. — We  agree  to  pay  ten  dol- 
lars upon  each  share  subscribed  by  us,  which  is  the  sum  total 
we  shall  be  liable  to  pay."  It  is  not  shown  the  corporation 
35—97  III. 
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ever  assented  to  the  limitation  agreement,  other  than  by 
issuing  to  subscribers  stock  under  it.  That  may,  however, 
be  regarded  as  an  acceptance  of  the  subscriptions  for  stock 
on  the  terms  stated  in  the  agreement.  The  bill  is  framed  on 
the  theory  the  agreement,  so  far  as  the  corporation  may 
have  consented  to  the  limitation  of  the  liability  of  the  sub- 
scribers to  pay  the  par  value  of  the  stock  issued  to  them,  is 
ultra  vires,  but,  having  accepted  the  stock,  the  stockholders, 
by  that  act,  became  liable  to  pay  the  par  value  of  the  stock 
issued  to  and  held  by  them.  It  is  upon  the  principle,  the 
assets  of  a  corporation  are  trust  funds  for  the  payment  of  its 
debts,  and  the  liability  to  pay  for  stock,  implied  in  the  act  of 
accepting  it,  becomes  as  much  a  part  of  the  trust  fund  as  any 
asset  of  the  corporation,  and  may  be  reached  by  the  aid  of 
the  courts.  It  seems  to  be  conceded  such  a  limitation  as  that 
contained  in  the  agreement,  would  be  void  if  it  should  be  ap- 
plied to  corporations  existing  under  general  or  special  laws  im- 
posing personal  liability  on  the  stockholders,  as  an  attempt  to 
set  aside  or  avoid  a  statutory  obligation  or  duty.  The  argu- 
ment in  favor  of  the  validity  of  the  limitation  agreement, 
insisted  upon  by  the  defence,  is,  that  in  the  absence  of  any 
statute  imposing  personal  liability,  such  an  agreement  is 
valid  and  binding  between  the  corporation  and  the  stock- 
holders, and,  as  there  is  no  privity  between  the  creditors  of 
the  corporation  and  the  stockholders,  whatever  equity  the 
creditors  may  have  must  be  worked  out  against  the  corpora- 
tion. One  reason  assigned  for  the  position  assumed  is,  the 
creditors  can  enforce  no  obligation  against  the  stockholders 
the  corporation  itself  could  not  enforce.  The  latter  propo- 
sition has  neither  principle  nor  the  weight  of  recent  judicial 
decisions  for  its  support.  It  is  not  true  that  creditors  of  a 
corporation  can  not  enforce  obligations  resting  upon  stock- 
holders that  the  corporation  might  not  be  able  to  do.  The 
rule  rests  on  the  doctrine  of  estoppel.  The  contract  in  this 
case  may  be  binding  on  the  corporation  that  accepted  sub- 
scriptions to  its  capital  stock  on  the  terms  therein  expressed. 
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It  is  for  the  reason  it  is  competent  for  a  corporation  to  con- 
tract with  its  stockholders.  A  corporation  has  no  existence 
apart  from  its  officers  conducting  its  affairs,  and  who  repre- 
sent the  shareholders.  As  between  themselves,  any  contract 
fairly  entered  into  would  seem  to  be  valid.  At  all  events,  a 
corporation  will  be  estopped  to  say  its  contract  is  ultra  vires, 
and  sue  its  stockholders  upon  obligations  arising  by  implica- 
tion of  law  that  it  had  once  solemnly  waived.  But  no  such 
doctrine  can  be  applied  to  creditors  of  a  corporation.  They 
sustain  a  widely  different  relation,  both  to  the  corporation 
and  its  shareholders.  The  distinction  has  its  foundation  in 
reason  as  well  as  in  a  sound  public  policy.  The  capital  stock 
of  a  corporation,  by  most  recent  decisions,  is  a  trust  fund 
that  the  directors  may  not  give  away  or  misappropriate 
to  the  prejudice  of  parties  whom  they  have  invited  to 
deal  with  the  corporation.  The  State  grants  the  franchise 
on  the  understanding  the  corporation  created  will  have 
a  capital  stock,  and  the  amount  is  usually  fixed  before  the 
State  parts  with  the  franchise.  It  is  for  the  security  of 
all  persons  that  deal  with  the  corporation,  as  well  as  to  afford 
the  means  to  accomplish  the  objects  of  the  incorporation. 
When  the  charter  has  fixed  the  minimum  amount  of  capital 
stock,  what  warrant  have  the  stockholders  for  saying  a  less 
sum  shall  constitute  the  capital  stock?  It  would  simply 
abrogate,  by  private  agreement,  that  provision  of  their 
charter.  Any  device,  by  which  the  members  of  a  corpora- 
tion seek  to  avoid  the  liability  which  the  law  imposes  upon 
them,  is  void  as  to  creditors,  whether  binding  or  not  as 
between  themselves.  Of  this  character  is  an  agreement  among 
the  members  that  the  shares  of  the  capital  stock  of  the  cor- 
poration shall  be  regarded  as  "  fully»paid  up."  Such  shares 
so  issued  are  said  to  be  ultra  vires,  at  least  to  the  extent  that, 
on  the  winding  up  of  the  corporation,  such  shareholders  will 
be  adjudged  contributories,  unless  it  shall  appear  they  have 
given  for  such  stock  the  equivalent  in  money  or  in  money's 
worth.     Nor  is  it  in  the  power  of  the   shareholders,  by  pri- 
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vate  agreement  with  the  corporation,  to  make  the  shares  of 
stock  issued  to  them  non-assessable  so  as  to  excuse  payment 
for  such  stock  at  its  par  value.  That  would  deprive  creditors 
of  all  security,  which  is  the  very  thing  the  Legislature 
intended  to  guard  against  by  the  provision  in  its  charter, 
the  corporation  should  have  a  certain  capital  stock.  The 
authorities  that  sustain  these  views  are  cited  in  Thompson's 
Liability  of  Stockholders,  section  129,  and  in  Green's  Brice's 
Ultra  Vires  143. 

The  contract  in  this  case  comes  within  the  inhibition  of  the 
principle  stated.  It  was  an  attempt,  by  a  secret  agreement 
between  the  shareholders,  to  limit  their  liability  to  the  cor- 
poration for  stock  issued  to  them,  to  $30,000,  when  the  charter, 
under  which  the  company  acted  made  the  par  value  of  the 
stock  $300,000.  It  is  said,  the  shareholders  having  made'one 
contract  for  themselves,  the  courts  can  not  make  another  for 
them.  The  fallacy  of  the  argument  in  support  of  this  propo- 
sition is,  that  the  limitation  sought  to  be  imposed  is  valid  as 
against  the  creditors.  It  is  subversive  of  their  rights,  and 
therefore  inoperative  as  to  them.  It  is  a  breach  of  trust  for 
the  directors  to  issue  shares  of  stock  under  such  restrictions, 
and  shareholders  knowingly  participating  can  derive  no 
benefit  from  such  a  contract.  In  the  case  at  bar,  the  General 
Assembly  had  fixed  the  capital  stock  the  corporation  should 
have,  and  certainly  it  was  not  within  the  power  of  the  share- 
holders to  say  they  would  fix  it  at  a  less  sum.  It  is  doubtful 
whether  a  corporation  can  change  its  capital  stock  without 
legislative  sanction.  The  weight  of  authority  is  against  the 
right.  This  would  seem  to  be  so  on  principle.  Stockholders 
are  integral  parts  of  the  corporation,  and  if  the  constituent 
parts  can  not,  it  is  a  logical  sequence  the  body  they  compose 
can  not  do  it. 

There  is  no  ground  for  believing  the  State  would  have 
granted  a  franchise  to  this  corporation, had  it  been  known  its 
capital  stock  would  not  exceed  the  sum  fixed  by  the  stock- 
holders.    Such  an  agreement   is   inimical  to    the  rights    of 
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creditors,  and  plainly  against  a  sound  public  policy.  Whether 
so  intended  or  not,  it  might  be  the  source  of  injury  to  persons 
trusting  the  corporation  on  the  faith  of  its  capital  stock.  The 
books  showed  the  stock  had  all  been  issued,  and  a  person 
dealing  with  the  corporation  may  have  known  the  shareholders 
were  responsible,  and  so  given  credit  to  the  concern.  It  would 
be  a  novel  doctrine  if  shareholders,  after  the  corporation 
had  incurred  large  liabilities  on  the  faith  of  the  security  sup- 
posed to  be  afforded  by  the  stock  held  by  them,  will  be 
permitted  to  avail  of  a  private  agreement  between  themselves 
and  the  corporation  whose  stock  they  hold,  to  the  effect,  no 
assessment  shall  ever  be  made  on  the  stock  of  the  company,  or 
as  in  this  case,  that  they  have  paid  ten  dollars  on  each  share 
of  stock  by  them  subscribed,  and  that  shall  be  the  sum  total 
they  will  be  held  liable  to  pay.  It  would  be  difficult  to  con- 
ceive of  a  contract  more  mischievous  in  its  effects,  or  more  at 
variance  with  our  sense  of  justice  and  right.  Availing  of 
the  benefits  of  the  franchises  conferred  by  the  charter,  fair 
dealing  would  require  the  shareholders  should  bear  the 
burdens  it  imposed.  It  would  be  singular,  indeed,  if  the 
shareholders  could  appropriate  to  themselves  all  profits  that 
might  be  realized  by  the  corporation,  and  yet  contract  to 
exempt  themselves  from  all  losses  that  might  be  sustained. 
Such  is  not  the  law,  and  a  contract  that  would  have  that  effect 
is  clearly  void,  as  being  inhibited  by  a  sound  public  policy.  As 
Avas  said,  in  Upton  v.  Tribileoch,  1  Otto,  45,  "  equally  unsound 
is  the  opinion  that  the  obligation  of  a  subscriber  to  pay  his 
subscription,  may  be  released  or  surrendered  to  him  by  the 
trustees  of  the  company.  This  has  often  been  attempted,but 
never  successfully."  Most  of  the  cases,  certainly  in  this 
country,  recognize  and  are  based  on  the  doctrine,  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  security  of  its 
creditors  that  the  directors  have  no  rightful  authority  to  mis- 
appropriate or  give  away.  Miller,  J.,  in  Sawyer  v.  Hoag, 
17  Wall.  610,  speaks  of  this  as  a  doctrine  of  modern  date, 
and  adds,   "it  is  no  solid   objection  to  such  a  principle  that 
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it  is  modern,  for  the  occasion  for  it  could  not  sooner  have 
arisen."  The  principle  is  in  accord  with  our  sense  of  justice 
and  fair  dealing.  A  rule  that  would  permit  stockholders  to 
covenant  with  each  other  that  the  shares  they  hold  might  be 
taken  at  a  nominal  value,  and  be  non-assessable,  when  the  law 
makes  them  of  par  value,  would  work  an  injury  to  creditors 
the  law  will  not  tolerate.  Cases  of  acknowledged  authority 
on  the  liability  of  stockholders  are:  Burke  v.  Smith,  16 
Wall.  300;  New  Albany  v.  Burke,  11  id.  96;  Sawyer  v. 
Hoag,  17  id.  610;  Upton  v.  Tribilcoclc,  1  Otto,  45;  Sawyer 
v.  Upton,  1  id.  56;  Henry  v.  Fer.  &  Ash.  R.  R.,  17  Ohio, 
187;  Noalev.  Callender,  20  Ohio  St.  199;  Hartford  &  New 
Haven  R.  R.  v.  Kennedy,  12  Conn.  499;  White  ML  R.  R.  v. 
Eastman,  34  N.  EL  124;  Ogilvie  v.  Knox  Ins.  Co.  22  How. 
380  ;  Sagory  v.  Dubois,  3  Sandf.  Ch.  466.  Many  of  these 
cases  on  examination  will  be  found  to  contain  reasoning 
appropriate  to  the  facts  of  the  case  in  hand.  Sagory  v.  Dubois 
is  a  well  reasoned  case,  and  declares  the  salutary  principle, 
the  capital  stock  fixed  by  such  associations  and  specified  in 
their  certificates,  is  the  amount  the  legislature  required  to  be 
paid  or  secured,  as  the  foundation  of  the  operations  the  stat- 
ute permits  them  to  carry  on,  and  is  imperatively  demanded 
for  the  public  security.  In  Mehin  v.  Lamar  Ins,  Co.  80  111. 
446,  this  court  had  occasion  to  discuss  questions  analogous 
with  those  involved  in  this  decision.  It  was  there  said,  "the 
subscribed  stock  of  a  corporation,  as  also  its  other  property, 
is  a  trust  fund,  for  the  benefit  of  the  general  creditors  of  the 
corporation,  and  its  governing  officers  can  not,  by  agreement 
with  a  stockholder,  release  him  from  his  obligation,  except 
by  fair  and  honest  dealing  for  a  valuable  consideration/' 
citing  with  approval  some  of  the  cases  cited  supra.  The  same 
doctrine  was  declared  in  Zirkel  v.  Joliet  Opera  House  Co.  79 
111.  334. 

It  is  sought  to  take  a  distinction  between  the  cases  cited 
and  the  one  now  before  the  court,  and  the  reason  assigned  is, 
defendants  do  not  set  up  a  release  of  any  liability  once  as- 
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sumed,  but  rest  upon  the  terms  of  a  contract  between  the 
corporation  and  the  stockholders,  under  which  there  was  no 
liability  to  pay  beyond  the  amount  fixed  by  such  contract. 
The  vice  of  the  argument  in  support  of  this  proposition,  lies 
in  the  assumption  the  contract  in  this  regard  was  valid  and 
operative  as  against  creditors  of  the  corporation — an  assump- 
tion, as  we  have  seen,  that  is  unwarranted.  An  objection 
much  like  the  one  taken  in  this  case,  was  insisted  upon  in 
Melvin  v.  The  Lamar  Ins.  Co.,  and  was  regarded  as  untenable. 
In  that  case  a  large  number  of  shares  were  issued  to  stock- 
holders, coupled  with  the  right,  on  their  part,  to  surrender 
them  and  take  back  their  money.  It  was  said,  "such  an 
agreement  will  be  disregarded,  and  the  party  be  held  bound 
to  all  the  responsibilities  of  a  bona  fide  subscriber."  So  in 
this  case.  A  large  number  of  shares  were  issued  to  defend- 
ants— an  amount  in  the  aggregate  nearly  equal  to  the  entire 
capital  stock  of  the  company — coupled  with  an  agreement  the 
stock  should  be  non-assessable,  and  that  the  stockholders 
should  only  be  bound  to  pay  ten  dollars  on  each  share  held 
by  them  as  the  sum  total  for  which  they  should  be  liable. 
On  the  books  of  the  corporation  defendants  appeared  to  be 
bona  fide  holders,  each,  of  the  number  of  shares  for  which  he 
had  subscribed.  The  allegation  of  the  bill,  admitted  by  the 
demurrer  to  be  true,  is  that  no  officer  or  agent  of  complain- 
ant, when  it  became  a  creditor  of  the  corporation,  had  any 
notice  or  knowledge  of  the  existence  of  the  agreement  pur- 
porting to  limit  the  liability  of  the  stockholders.  These  facts 
bring  the  case  within  the  principle  of  Melvin  v.  Lamar  Ins. 
Co.,  and  that  case  answers  the  objection  taken  in  this  case. 

In  White  ML  E.  E.  Co.  v.  Eastman,  34  K  H.  124,  defend- 
ant subscribed  for  stock  and  took  an  agreement  in  writing 
that  he  might,  within  one  year,  surrender  a  part  of  the  shares 
taken  by  him  and  be  discharged.  The  agreement  was  held 
void  as  a  fraud  upon  other  subscribers.  The  principle  sanc- 
tioned is,  that  every  subscriber  must  bear  his  just  proportion 
of  the  common  burden,  to  which  he  professes  to  bind  himself 
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by  the  contract  he  holds  out  to  the  public  as  his  contract  with 
the  corporation.  Other  cases,  cited  supra,  sustain  the  same 
doctrine. 

So  far  as  the  record  before  this  court  discloses,  defendants 
appeared  to  all  persons  dealing  with  the  corporation,  to  be 
stockholders,  with  no  notice  of  any  agreement  their  liability 
for  shares  held  by  them  was  less  than  what  the  law  would 
impose  in  case  of  an  unconditional  subscription  to  the  capital 
stock  of  a  corporation.  The  secret  agreement  of  the  share- 
holders in  this  case  must  be  regarded  as  void — certainly  as  to 
creditors  of  the  corporation  without  notice — and  the  stock- 
holders held  to  be  bound  to  all  the  responsibilities  of  bona 
fide  subscribers. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded  for  further  proceedings  not  inconsistent 

with  this  opinion. 

Judgment  reversed, 

Dickey,  Ch.  J.  and  Craig,  J.:     We  can  not  concur  in  the 
foregoing  opinion  or  decision. 


Charles  M.  Tibballs  et  al 
v. 
Washington  Libby. 

Filed  at  Ottawa  February  3,  1881 — Rehearing  denied  March  Term,  1881. 

1.  Appeals  from  an  Appellate  Court — review  of  questions  of  fact.  By  the 
87th  section  of  the  Practice  act,  which  requires  the  Appellate  Court  to  recite, 
in  its  final  order,  judgment  or  decree,  the  facts  as  found,  which  finding  shall 
be  final  and  conclusive  when  there  is  a  simple  affirmance  by  the  Appellate 
Court  of  the  judgment  of  the  trial  court,  this  court  will  presume  that  both 
courts  found  the  controverted  facts  the  same  way,  and  this  court  will  be 
precluded  from  investigating  the  facts  of  the  case. 

2.  Practice — mode  of  presenting  questions  of  law  on  the  facts.  Where  a  cause 
is  tried  before  a   jury  upon  undisputed  facts,  the  right  of  review  may  be 
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preserved  through  the  instrumentality  of  instructions,  and  where  a  jury  is 
waived,  and  the  cause  is  tried  by  the  court,  the  parties  may  ask  the  court 
to  hold  as  to  certain  propositions  of  law  applicable  to  the  facts,  and  in 
this  manner  present  ilny  erroneous  application  of  the  law  to  the  facts. 

3.  Same — finding  of  the  Appellate  Court  as  to  facts — how  shown.  A  cer- 
tificate of  the  judges  of  the  Appellate  Court  as  to  the  facts  of  a  case,  some 
two  months  after  its  final  judgment  of  affirmance,  which  is  but  a  repetition  of 
the  evidence  offered  on  the  trial,  is  not  a  compliance,  in  form  or  substance, 
with  the  statute.  The  statute  requires  the  facts,  as  found  from  the  evidence, 
to  be  stated  in  the  final  order,  judgment  or  decree  of  the  Appellate  Court, 
and  not  by  a  subsequent  certificate  of  the  judges.  Such  a  certificate  can  not 
be  considered  by  this  court. 

4.  Where  the  Appellate  Court  affirms  the  judgment  of  the  trial  court  upon 
the  evidence,  no  recital  or  certificate  of  the  facts  found  by  the  Appellate 
Court  is  required  by  law,  and  if  made  in  the  absence  of  such  requirement, 
this  court  is  not  permitted  to  consider  it. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Harrison  &  Whitehead,  for  the  appellants: 

The  Great  Western  Insurance  Company  was  a  corporation 
de  facto  under  the  general  insurance  law  of  Illinois.  Tibballs 
v.  Libby,  87  111.  142;  Upton  v.  Hansbrough,  3  Bis.  (U.  S.) 
417;  Thompson  v.  Candor,  60  111.  244;  Ramsey  v.  P.,  M.  & 
I.  Co.  55  id.  311;  Spier  v.  Crawford,  14  Wend.  20;  Abbott  v. 
Aspenwall,  26  Barb.  202;  Palmer  v.  Lawrence,  3  Sandf.  161; 
Ogilvie  v.  Knox  Lns.  Co.  22  How.  380;  Ln  re  Reciprocity 
Bank,  22  N.  Y.  17;  Rev.  Stat.  1874,  p.  593;  Denfee  v.  Old 
Colony  and  Fall  River  R.  R.  Co.  5  Allen,  242;  Dudley  v. 
Kentucky  High  School,  9  Bush,  578;  Angell  &  Ames  on  Corp. 
sec.  449;  Springer  v.  L  R.  R.  Co.  19  111.  174;  Currie  v.  M. 
Ass.  Society,  4  Henning  &  Munford,  315;  Til.  R.  R.  Co.  v. 
Zimmer,  20  111.  658;  U.  S.  of  S.  v.- Underwood,  9  Bush,  617; 
IfcHose  v.  Wheeler,  45  Pa.  St.  41 ;  Hope  M.  F.  1.  Co.  v. 
Beckman,  47  Mo.  97;  W.  M.  R.  R.  Co.  v.  Eastman,  34  N.  H. 
136;  Bradley  v.  Ballard,  55  111.  420;  Coffin  v.  Rich,  45  Me. 
509. 
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The  appellee  was  either  a  trustee  or  director — a  corporator, 
subscriber  or  stockholder  in  the  company,  or  perhaps  all 
these.  Collyer  on  Part.  sec.  86;  Buckingham  v.  Burgess,  3 
McLean,  550;  Hope  M.  F.  I.  Co.  v.  Eastman,  34  N.  H.  136; 
Dowes  v.  Naper,  91  111.  44 ;  Upton  v.  Hansbrough,  3  Bis.  426  ; 
Ogilvie  v.  Knox  Ins.  Co.  22  How.  380;  U  S.  of  S.  v.  Under- 
wood, 9  Bush,  (Ky.)  621 ;  Scott  v.  Dupuyster,  1  Edw.  Ch. 
(N.  Y.)  542;  Spier  v.  Crawford,  14  Wend.  20;  Cole  v.  Ryan, 
52  Barb.  168;  Guy  v.  Keys,  30  111.  413;  Coffin  v.  Rich,  45 
Me.  509;  Stanley  v.  Stanley,  26  id.  196;  Oliver  Lee's  Bank, 
21  N.  Y.  11 ;  Payson  v.  Witters,  5  Bis.  273 ;  French  v.  Tesche- 
maher,  24  Cal.  518;  Chase  v.  Lord,  6  Abbott's  New  Cases, 
258;  4  N.  Y.  E.  S.  p.  210;  Kev.  Stat.  1874,  p.  595;  Butler  v. 
Walker,  80  111.  345;  Tibballs  v.  Zi%,  87  id.  142. 

The  whole  amount  of  the  capital  stock  of  said  company 
had  not  been  paid  in,  and  a  certificate  thereof  recorded. 
Eaton  v.  Aspenwall,  6  Duer,  176. 

That  the  company  was  indebted  to  the  appellee,  and  there- 
fore that  appellee  is  to  be  liable  to  the  appellants  for  such 
debt,  to  the  amount  of  stock  held  by  him,  see  Tibballs  v. 
Libby,  87  111.  142. 

Messrs.  Monroe  &  Ball,  for  the  appellee : 

The  individual  liability  of  stockholders  in  a  corporation, 
for  the  payment  of  its  debts,  is  always  a  creature  of  the  stat- 
ute. At  common  law  it  does  not  exist.  Bollard  v.  Baily, 
20  Wall.  520. 

The  charter  of  this  company  was  granted  by  a  special  act 
of  the  legislature  in  1857,  by  which  no  liability,  other  than 
that  created  by  the  common  law,  was  imposed  upon  the 
stockholder.  This  charter  does  not  contain  a  clause  allow- 
ing the  legislature  to  change  or  vary  it.  This  charter,  thus 
passed  by  the  legislature,  and  accepted,  acted  upon  and  com- 
plied with  by  the  stockholders,  constitutes  a  contract  be- 
tween the  State  and  the  corporation,  inviolable  in  its  nature, 
which  the  State  can  not  impair  by  subsequent  legislation. 
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Fletcher  v.  Peek,  6  Cranch,  87;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  516 ;  Bridge  v.  Warren,  7  Pick.  344;  State  v. 
Branin,  3  Zabr.  484;  Washington  Bridge  Co.  v.  The  State,  18 
Conn.  65;  The  People  v.  Piatt,  17  Johns.  195;  Cooley's  Con. 
Lim.  278 ;  Brown  v.  Hammel,  6  Pa.  St.  86;  State  v.  Heywood, 
3  Rich.  389;  People  v.  Manhattan  Co.  9  Wend.  351. 

The  provision  of  law  by  which  it  is  sought  to  impose  a 
personal  liability  upon  a  stockholder,  is  to  be  strictly  con- 
strued, as  it  is  opposed  to  the  common  law.  Gray  v.  Coffin, 
9  Cush.  192;  Chase  v.  Lord,  6  Abb.  N.  Cases,  258;  Molntyre 
v.  Ingraham,  35  Miss.  25. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

In  the  view  we  take  of  this  case,  we  are  not  permitted  to 
consider  it  upon  its  merits. 

By  the  87th  section  of  the  Practice  act,  it  is  provided :  "  If 
any  final  determination,  as  specified  in  the  preceding  sections, 
shall  be  made  by  the  Appellate  Court,  as  the  result  wholly  or 
in  part  of  the  finding  of  the  facts  concerning  the  matter  in 
controversy,  different  from  the  finding  of  the  court  from 
which  the  cause  was  brought  by  appeal  or  writ  of  error,  it 
shall  be  the  duty  of  such  Appellate  Court  to  recite  in  its  final 
order,  judgment  or  decree,  the  facts  as  found,  and  the  judg- 
ment of  the  Appellate  Court  shall  be  final  and  conclusive  as 
to  all  matters  of  fact  in  controversy,  in  such  cause. " 

In  giving  a  construction  to  this  section,  it  has  been  held 
in  a  number  of  cases,  that  where  there  is  a  simple  affirmance 
by  the  Appellate  Court  of  the  judgment  of  the  court  below, 
this  court  will  presume  that  the  Appellate  Court  found  the 
facts  in  the  same  way  they  were  found  by  the  trial  court,  or, 
in  other  words,  that  both  courts  reached  the  same  conclusion 
upon  all  controverted  facts.  So,  it  follows,  that  in  all  cases 
where  the  facts  put  in  issue  by  the  pleadings  present,  in  law, 
a  good  cause  of  action,  or  defence,  as  the  case  may  be,  and  no 
questions  of  law  are  raised  by  exceptions,  instructions,  or 
otherwise,  and  there  is  a  simple  affirmance  of  the  judgment 
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of  the  trial  court,  such  judgment  of  affirmance  must  necessa- 
rily be  affirmed  by  this  court;  for,  under  such  circumstances, 
the  presumption  is  that  the  case  turned  solely  upon  the  facts, 
and  the  finding  of  the  Appellate  Court  is,  by  the  statute, 
made  conclusive  upon  all  questions  of  fact;  hence  this  court 
is  not  permitted  to  review  them. 

Where  issues  of  fact  are  formed,  and  the  parties  go  to  trial 
upon  these  issues,  it  may  and  often  does  happen,  after  the 
evidence  is  all  in,  the  facts  are  so  clearly  settled  that  there  is 
no  longer  any  controversy  with  respect  to  them,  and  yet  the 
court  may,  upon  some  erroneous  theory  of  law,  decide  the 
case  contrary  to  the  rights  of  the  parties  on  the  admitted 
facts,  and  in  such  case,  if  the  party  injured  by  this  misappre- 
hension of  the  law  on  the  part  of  the  court,  should  sit  by  and. 
take  no  exception  to  the  ruling  of  the  court  upon  the  estab- 
lished facts,  and  there  should  be  a  simple  affirmance  of  the 
judgment  by  the  Appellate  Court,  he  would  be  remediless  in 
this  court, — -but  such  a  result  would  be  purely  attributable  to  the 
party's  own  negligence,  for  the  statute  has  amply  provided  for 
preserving  in  the  record,  for  the  purpose  of  review,  any 
erroneous  view  of  the  law  which  the  trial  court  may  enter- 
tain. Where  the  cause  is  being  tried  before  a  jury,  all  such 
questions  may  be  preserved  through  the  instrumentality  of 
appropriate  instructions.  Where  it  is  tried  by  the  court 
without  a  jury,  the  means  provided  for  preserving  such  ques- 
tions is  equally  convenient  and  efficient. 

The  42d  section  of  the  Practice  act  provides:  "In  all 
cases  in  any  court  of  record  of  this  State,  if  both  parties  shall 
agree, both  matters  of  law  and  fact  may  be  tried  by  the  court, 
and  upon  such  trial,  either  party  may,  within  such  time  as 
the  court  may  require,  submit  to  the  court  written  proposi- 
tions to  be  held  as  law  in  the  decision  of  the  case,  upon 
which  the  court  shall  write  c  refused/  or  'held/  as  he  shall  be 
of  opinion  is  the  law,  or  modify  the  same,  to  which  either 
party  may  except  as  to  other  opinions  of  the  court." 
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Iii  the  present  case,  there  was  a  declaration  in  assumpsit, 
setting  forth  certain  facts  upon  which  the  plaintiffs  relied  for 
a  recovery,  to  which  there  was  filed  a  plea  of  the  general 
issue,  which  directly  put  in  issue  the  existence  of  those  facts, 
and  upon  this  issue  the  cause,  by  consent  of  parties,  was 
submitted  to  the  court  without  the  intervention  of  a  jury, 
and  the  court  found  the  issue  for  the  defendant  and  rendered 
judgment  accordingly,  and  this  judgment  was  affirmed  by  the 
Appellate  Court. 

The  trial  court  was  not  asked  to  hold  any  proposition  of 
law  as  applicable  to  the  facts  in  the  case,  nor  is  any  par- 
ticular error  of  law  pointed  out  or  complained  of  by  appel- 
lants. The  sole  ground  of  complaint  is  that  the  facts  did 
not  warrant  the  finding  and  judgment  rendered  by  the  trial 
court.  As  already  stated,  there  is  nothing  in  the  present 
record  which  authorizes  us  to  consider  this  question.  As  we 
have  before  seen,  the  judgment  of  the  Appellate  Court  simply 
affirms  the  judgment  of  the  trial  court. 

There  is  no  recital  of  any  facts  in  the  final  judgment  of  the 
Appellate  Court,  as  contemplated  by  the  statute,  so  as  to 
•authorize  us  to  determine  whether  the  facts  established  by 
the  evidence  warranted  the  judgment  of  the  trial  court.  It 
is  true  that  the  judges  of  the  Appellate  LCourt,  something 
over  two  months  after  the  final  judgment  was  entered  in  the 
cause,  made  out,  under  their  respective  signatures,  a  certifi- 
cate of  some  of  the  facts  found  by  that  court.  But  the  con- 
tents of  the  certificate  consist  mainly  of  the  evidence  as 
offered  on  the  trial,  and  not,  as  contemplated  by  the  act,  of 
the  facts  found  by  the  court,  from  the  evidence.  The  certifi- 
cate, in  the  main,  is  but  a  repetition  of  the  bill  of  exceptions. 
This  is  not,  either  in  substance  or  form,  a  compliance  with 
the  statute, which  requires  the  Appellate  Court,  under  the 
circumstances  contemplated  by  the  act,  to  certify,  in  its  "final 
judgment,  order  or  decree,"  the  facts  as  found  by  that  court. 

In  the  first  place,  the  law  has  made  no  provision  for  such  a 
certificate,  and  for  that  reason  this  court  can  not  consider  it. 
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If  the  facts,  as  found  by  the  Appellate  Court,  are  different 
from  the  facts  as  found  by  the  trial  court,  and  the  judgment 
of  the  former  court  is,  in  whole  or  in  part,  founded  upon 
this  difference  of  finding,  the  judges  of  the  Appellate  Court 
are  not  required  to  make  out  a  certificate  of  the  findings  of 
that  court  at  some  future  day,  as  was  done  in  this  case,  but 
the  court  is  required  "to  recite  in  its  final  order,  judgment  or 
decree,"  the  facts  thus  found.  It  may  be  urged,  that  it  would 
answer  just  as  well  for  the  judges  of  the  court  to  embody  the 
same  facts  in  a  certificate  executed  by  the  judges,  but  the  con- 
clusive answer  to  this  is,  the  law  requires  the  one  to  be  done, 
and  does  not  the  other,  and,  we  think,  wisely  too.  It  was 
clearly  the  intention  of  the  legislature,  that  the  facts  thus 
found  by  the  Appellate  Court  should  be  set  out,  by  way  of 
recital,  in  the  final  judgment  or  order  of  the  court,  in  the  same 
manner  they  are  usually  set  forth  and  recited  in  decrees  in 
chancery.  In  this  manner  they  become  a  part  and  parcel  of 
the  judgment  or  decree  itself,  and  so  long  as  the  record  has  an 
existence,  there  can  be  no  controversy  as  to  the  facts  upon 
which  the  decree  or  judgment  rests.  Moreover,  by  conform- 
ing to  the  plain  requirements  of  the  act  in  this  respect,  the 
court  will,  of  necessity,  be  compelled  to  determine  and  specify 
the  facts  in  every  case,  at  the  time  of  the  rendition  of  the 
judgment  or  decree,  when  they  are  necessarily  fresh  in  the 
minds  of  the  judges,  whereas,  if  postponed  to  a  distant  day, 
as  was  done  in  this  case,  there  would  be  great  danger  of 
mistakes  and  omissions  in  settling  the  facts.  But,  outside  of 
these  reasons,  the  statute  is  so  palpably  plain  as  to  admit  of 
no  construction. 

But,  even  admitting  this  court  could  act  on  a  certificate  of 
the  judges  in  any  case,  which  we  hold  it  can  not,  still  it 
manifestly  could  not,  on  the  present  certificate,  without  in- 
dulging in  a  presumption  that  would  be  wholly  unreasonable 
and  highly  discreditable  to  the  trial  court,  which  we  can  not 
do.  There  is  no  intimation  in  the  certificate  in  this  case, 
that  the  facts  contained  in   it  are  different  from  those  found 
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by  the  trial  court,  and  if  it  did  not  involve  the  consequences 
just  suggested,  we  might  presume  that  the  facts  found  by  the 
Appellate  Court  were  different  from  those  found  by  the 
court  below.  But  to  do  so,  in  the  absence  of  any  express 
declaration  to  that  effect,  would  be  equivalent  to  saying  that 
the  trial  court  found  all  the  essential  facts  one  way,  and 
decided  the  case  the  other,  or  in  other  words,  that  it  decided 
the  case  in  direct  opposition  to  its  own  findings.  We  do  not 
feel  warranted,  in  the  absence  of  an  express  finding  by  the 
Appellate  Court  to  the  contrary,  in  imputing  to  the  trial 
court  the  inconsistency  and  folly  of  not  merely  reaching  a 
conclusion  without  any  evidence  whatever  to  support  it,  but 
also  of  deliberately  rendering  a  judgment  upon  a  state  of  facts 
specially  found  by  that  court,  which  imperatively  required  a 
judgment  the  very  reverse  of  that  rendered.  We  prefer 
saying,  and  do  say,  under  the  circumstances  disclosed  by  the 
record,  that  we  must  presume  that  the  Appellate  Court  found 
the  facts  as  found  by  the  court  below,  and  that  it  therefore 
follows,  that  any  recital  or  certificate  of  the  facts  found  by 
the  Appellate  Court  was  not  required  by  law,  and  if  made  in 
the  absence  of  such  requirement,  this  court  is  not  permitted 
to  consider  it,  and  must  dispose  of  the  case  in  the  same  man- 
ner as  if  none  had  been  made.  The  views  here  expressed  are 
fully  sustained  by  the  following  authorities  :  Tenney  etal.  v. 
Foote,  95  111.  99;  Graved  v.  Davis,  92  id.  190;  Fanning  v. 
Russell,  94  id.  386;  Schwarz  v.  Bradley,  95  id.  168;  Gray 
v.  Agnew,  id.  315;  III  &  St.  L.  R.  R.  &  Coal  Co.  v.  Cobb, 
94  id.  55  ;   Germania  Fire  Ins.  Co.  v.  McKee,  id.  494. 

The  judgment  of  the   Appellate  Court  will   have   to  be 
affirmed. 

Judgment  affirmed. 
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The  Chicago  City  Railway  Company 

v. 

Benjamin  Mumford. 

Filed  at   Ottawa    February  3,  1881 — Rehearing  denied  March  Term,  1881. 

1.  Negligence — starting  street  car  suddenly  as  passenger  is  getting  off.  "Where 
a  person  on  a  street  car  told  the  driver  the  place  where  he  desired  to  get  off, 
and  was  notified  by  the  driver  that  they  had  reached  that  place,  and,  when 
he  was  in  the  act  of  stepping  off,  the  car  started  up  with  a  sudden  jerk,  which 
threw  him  upon  the  ground,  inflicting  a  serious  injury,  it  was  held  that  this 
was  a  clear  act  of  negligence  on  the  part  of  the  railway  company  ;  that 
it  was  the  duty  of  the  company  to  have  stopped  the  car  a  sufficient  time  to 
allow  the  passenger  to  step  off,  and  that  even  if  the  car  was  stopped  at  tbe 
proper  place,  it  was  negligence  to  start  it  with  a  sudden  jerk,  without  the 
exercise  of  any  precaution  for  the  safety  of  those  attempting  to  get  off. 

2.  In  an  action  against  a  street  railway  company  to  recover  damages 
for  a  personal  injury  received  in  attempting  to  alight  from  a  car,  the  defend- 
ant asked  the  6ourt  to  instruct  the  jury  to  find  for  the  defendant,  if  they  found 
that  the  plaintiff,  while  the  car  was  still  in  motion,  without  ringing  the  bell, 
and  without  notice  to  the  driver  of  his  intention,  alighted  from  the  car,  and, 
in  so  doing,  was  thrown  to  the  ground  by  a  jerk  of  the  car,  and  was  so 
injured:  Held,  that  the  instruction  was  bad  and  properly  refused,  as  the 
motion  of  the  car  might  have  been  barely  perceptible,  in  which  case  the  driver 
would  have  no  right  to  start  the  car  by  a  sudden  jerk  without  looking  to  see 
if  passengers  were  in  the  act  of  alighting  or  not,  and  that  the  act  of  the 
plaintiff  in  such  case  could  not  be  regarded  as  negligence. 

3.  When  the  driver  of  a  street  car  had  been  notified  that  a  passenger 
desired  to  get  off  at  a  certain  house  on  the  street,  and  had  agreed  to  stop 
the  car  at  such  a  place,  an  instruction  that  if  the  passenger,  when  near  the 
place  named,  undertook  to  get  off  the  car  while  it  was  going  slowly,  the 
driver  having  no  notice  of  his  intention,  he  could  not  recover  for  a  personal 
injury,  although  the  car  started  forward  as  he  was  stepping  off,  which  threw 
him  to  the  ground,  was  held  properly  refused,  as  being  calculated  to  mislead 
the  jury. 

4.  Practice — exception  to  refusing  an  instruction  as  asked,  does  not  apply  to 
a  modification.  Where  a  party  excepts  to  a  refusal  to  give  an  instruction  as 
asked,  but  not  to  the  giving  of  the  same  as  modified,  and  the  ruling  of  the 
court  is  not  urged  as  a  ground  for  a  new  trial,  nor  assigned  for  error  in 
the  Appellate  Court,  the  only  question  before  this  court  will  be,  whether 
the  trial  court  erred  in  refusing  the  instruction  as  asked. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Benjamin  Mum- 
ford  against  the  Chicago  City  Railway  Co.  to  recover  dam- 
ages for  a  personal  injury  resulting  from  the  negligence  of 
the  company. 

On  the  second  trial  of  the  case,  the  jury  found  for  the 
plaintiff,  and  assessed  his  damages  at  $8,000.  The  plaintiff 
entered  a  remittitur  of  $3,000.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  entered  against  the  defendant  for 
$5,000. 

Messrs.  Hitchcock,  Dupee  &  Judah,  for  the  appellant: 

Any  negligence,  however  slight,  on  the  part  of  the  injured 
person,  if  proximate  or  materially  contributing  to  the  injury, 
will  prevent  a  recovery.  Potter  v.  Chicago  <fe  Northwestern 
R.  R.  Co.  21  Wis.  377  ;  Chicago  &  Alton  R.  R.  Co.  v.  Gretzner, 
46  111.  74. 

And,  therefore,  the  third  instruction  for  the  appellee 
required  the  jury  to  find,  not  only  that  his  negligence  was 
slight,  but  not  the  proximate  cause  of  the  injury,  in  order  to 
justify  a  recovery. 

Even  riding  on  the  steps  of  a  street  car,  when  there  is  room 
inside,  is  negligence.  Clark  v.  Eighth  Avenue  R.  R.  Co.,  36 
N.  Y.  135. 

It  has  been  repeatedly  held,  in  this  State,  that  it  is  negli- 
gence to  alight  from  a  steam  car  when  in  motion.  The  ques- 
tion has  never  arisen  in  regard  to  a  horse-car.  The  danger 
is,  however,  very  much  the  same,  and  has  led  to  such  notices 
as  were  posted  in  the  car  on  which  the  appellee  was  injured. 
Every  person  knows  the  danger,  and  never  alights  without 
special  guards  against  the  risk.  Ohio  &  Miss.  R.  R.  Co.  v. 
Stratton,  78  111.  88 ;  Illinois  Central  R.  R.  Co.  v.  Slatton,  54 
id.  133;  Chicago  &  Alton  R.  R,  Co,  v.  Randolph,  53  id.  510. 
36—97  III. 
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The  question  of  negligence  was  a  mixed  one  of  law  and 
fact,  and  it  was  the  duty  of  the  court  to  iustruct  the  jury 
whether  the  facts  whicli  the  testimony  tended  to  prove, 
would,  if  found  true,  constitute  that  negligence  which  would 
defeat  the  action.  Trow  v.  Vermont  Central  R.  R.,  24  Vt. 
487 ;  Filer  v.  The  New  York  Central  R.  R.  Co.,  49  N .  Y.   47. 

The  court  also  erred  in  modifying  appellee's  third  and 
fourth  instructions. 

That  the  damages  were  excessive,  counsel  cited  :  City  of 
Chicago  v.  Brophy,  79  111  277;  Chicago  &  Alton  R.  R.  Co. 
v.  Wilson,  63  id.  167;  Chicago  &  Alton  R.  R.  Co.  v.  Mur- 
ray, 71  id.  601. 

Messrs.   Peckham  &  Beown,  for  the  appellee. 

Mr.  Justice  Ceaig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Benjamin 
Mumford,  against  the  Chicago  City  Railway  Company — a 
corporation  operating  street  cars  in  the  city  of  Chicago — to 
recover  damages  for  a  personal  injury,  received  while  in  the 
act  of  getting  off  the  car  of  the  defendant  near  the  Palmer 
House,  in  Chicago.  On  the  trial  of  the  cause  in  the  circuit 
court,  the  plaintiff  obtained  a  judgment,  which  the  railway 
company  seeks  to  reverse,  first,  on  the  ground  that  the  plain- 
tiff failed  to  show  that  he  was  free  from  negligence  which  con- 
tributed to  the  injury.  Second,  that  the  court  erred  in  refus- 
ing defendant's  third  and  fourth  instructions.  Third,  that 
the  damages  are  excessive. 

It  is  an  undisputed  fact,  that  the  plaintiff  notified  the 
driver  who  was  in  charge  of  the  car,  soon  after  he  went  in 
the  car,  that  he  desired  to  stop  at  the  Palmer  House,  and  that 
the  driver  promised  to  stop  and  let  him  off  at  that  place,  but 
whether  the  accident  occurred  from  the  negligence  of  the 
driver,  or  through  the  negligence  of  the  plaintiff,  there  is 
some  conflict  in  the  evidence;  but,  upon  that  question,  the 
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jury  found  for  the  plaintiff,  and  we  are  not  prepared  to  say 
the  finding  was  unauthorized. 

The  plaintiff,  in  substance,  testified  that  when  they  came 
near  the  Palmer  House  the  driver  notified  him,  by  a  gesture, 
that  they  had  reached  the  place  to  get  off.  He  then  said,  "  I 
immediately  got  up,  went  to  the  door,  and  finding  the  car 
going  faster  than  it  was  safe  for  me  to  get  out,  I  rode  on  the 
car  until  I  thought  it  was  perfectly  safe  to  step  off.  We  were 
then  very  near  to  the  door  of  the  Palmer  House,  and  I 
intended  to  have  stepped  on  my  right  foot,  and  I  had  hold  of 
the  iron  (iron  railing)  with  my  left  hand,  and  when  I  got  my 
foot  near  the  ground,  I  don't  know  but  it  may  have  been 
touching,  there  was  a  sudden  jerk  ahead,  and  I  was  thrown,  I 
should  think,  my  length,  or  more,  on  the  ground  by  the 
jerk."  The  plaintiff  is  confirmed  in  his  evidence  in  regard 
to  the  fact  that  the  conductor  notified  him  that  they  had 
reached  the  place  to  get  off,  and  also  in  regard  to  the  fact 
that  he  was  thrown  upon  the  ground  by  a  sudden  jerk  of  the 
car,  by  two  other  witnesses  who  were  in  the  car  at  the  time. 
F.  E.  Day,  who  was  a  passenger  at  the  same  time,  testified 
that  "the  driver  said,  'here  is  your  place;'  he  spoke  to  some 
one  in  the  car  and  looked  at  the  man,  and  pointed  with  his 
hand  to  the  Palmer  House,  and  the  plaintiff  got  up  and 
walked  out  of  the  door,  the  car  going  slow;  he  had  his  head 
down,  his  feet  went  down  on  the  ground,  when  the  car  gave  a 
jerk  up  and  slung  him  off."  The  other  witness  who  was  on 
the  car  at  the  time,  does  not,  in  any  material  respect,  differ 
in  his  statement  of  the  occurrence  from  the  witness  Day.  If 
the  evidence  of  the  plaintiff,  and  the  two  witnesses  called  by 
him,  is  worthy  of  credit,  it  is  apparent  that  the  injury  which 
the  plaintiff  received  is  to  be  attributed  to  the  negligence  of 
the  company. 

From  this  evidence,  it  appears  that  the  plaintiff  was  noti- 
fied by  the  person  in  charge  of  the  car  that  they  had  reached 
the  place  for  him  to  get  off,  and  when  he  was  in  the  act  of 
stepping  off,  the  car  started  up  with  a  sudden  jerk  and  he  was 
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thrown  upon  the  ground.  It  was  the  duty  of  the  defendant 
to  stop  the  car  a  sufficient  time  to  allow  the  plaintiff  an  oppor- 
tunity to  step  off,  and  it  was  a  clear  act  of  negligence  for  the 
company  to  start  up  with  a  "jerk"  when  the  plaintiff  was  in 
the  act  of  stepping  off. 

It  is  true,  the  driver  on  the  car  denies  that  he  notified  the 
plaintiff,  by  gesture  or  otherwise,  to  get  off,  and  says  he  came 
to  a  complete  stop  opposite  the  Palmer  House  and  looked  in 
the  car  and  saw  that  plaintiff  was  gone.  In  regard  to  the 
fact  that  the  car  was  stopped  opposite  the  entrance  of  the 
Palmer  House,  he  is  corroborated  by  a  driver  on  another  car 
which  was  following  the  one  from  which  plaintiff  was  thrown, 
and  he  thinks  that  plaintiff  fell  from  the  car  before  it  stop- 
ped. The  jury,  however,  saw  all  the  witnesses  and  heard 
them  testify  on  the  stand,  and  it  was  for  them  to  determine 
whether  the  evidence  of  the  car  drivers  was  entitled  to  as 
much,  or  more,  credit  than  the  evidence  of  the  other  wit- 
nesses who  saw  the  accident.  The  jury,  being  judges  of  the 
credibility  of  the  witnesses,  had  the  right  to  disregard  the 
statements  of  the  drivers,  when  they  were  in  direct  conflict  with 
the  evidence  of  other  witnesses  more  credible,  and  accept  the 
testimony  of  these  other  witnesses  as  true.  Where  that  has 
been  done  we  can  not  interfere  with  the  verdict.  If,  how- 
ever, it  be  true  that  the  car  stopped  opposite  the  entrance  to 
the  Palmer  House,  as  stated  by  the  car  driver,  it  by  no  means 
follows  that  the  company  was  free  from  negligence. 

From  the  evidence,  it  is  probable  that  the  car  did  stop, — but 
this  did  not  relieve  the  car  driver  from  further  care  for  the 
safety  of  passengers.  It  was  his  business  to  know,  before  he 
started  up,  whether  passengers  were  in  a  position  to  be 
injured,  and  it  can  not  be  regarded  otherwise  than  an  act  of 
negligence,  to  start  the  car  with  a  "  sudden  jerk"  without  the 
exercise  of  any  precaution  for  the  safety  of  those  who  might 
be  getting  off  or  on  the  car;  and  none  seems  to  have  been 
exercised. 


1881.]  Chicago  City  Ry.  Co.  v.  Mumford.  565 

Opinion  of  the  Court. 

It  is  next  urged,  that  the  court  erred  in  refusing  instruc- 
tions Nos.  3  and  4.     They  are  as  follows: 

a3.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff notified  the  driver  that  he  desired  to  get  otf  at  the  Palmer 
House,  the  driver  was  justified  therefrom  in  supposing  he 
wished  to  get  off  opposite  the  entrance  of  the  house;  and  if 
they  further  believe,  from  the  evidence,  that  while  the  car 
was  still  in  motion,  without  ringing  the  bell  and  without  any 
notice  to  the  driver  of  his  intention  so  to  do,  the  plaintiff 
alighted  from  the  car,  and  in  so  doing  was  thrown  to  the 
ground  by  a  jerk  of  the  car,  and  so  sustained  the  injuries 
complained  of,  they  will  find  for  the  defendant." 

"4.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff,  being  a  passenger  on  the  car  of  the  defendant,  re- 
quested the  driver  to  let  him  off  at  the  Palmer  House;  that 
the  driver,  at  or  near  the  only  entrance  of  said  house  on 
State  street,  looked  in  said  car  and  found  that  the  plaintiff 
was  not  upon  the  car;  that  the  plaintiff  had  given  the  driver 
no  notice  of  his  desire  or  intention  to  get  out  of  the  car 
at  an  earlier  place  than  at  said  entrance,  and  that  the  driver 
had  no  knowledge  of  any  intention  or  attempt  of  the  plain- 
tiff so  to  do;  and  if  they  further  believe,  from  the  evidence, 
that  the  plaintiff,  finding  himself  near  the  Palmer  House, 
and  that  the  car  was  going  slowly,  undertook  to  get  off 
the  car  before  it  stopped,  supposing  he  could  succeed  in 
doing  so  safely,  and  that  just  as  he  was  stepping  off  the 
car  started  forward,  the  driver  having  no  notice  of  the  in- 
tention or  position  of  the  plaintiff,  and  no  reason  to  know 
of  the  same,  then  they  will  find  for  defendant." 

The  court  refused  to  give  the  instructions  as  asked,  but 
modified  the  3d  by  inserting  after  the  word  car,  in  the  8th 
line,  "without  the  knowledge  or  direction  of  the  driver," 
and,  in  the  8th  line,  inserted  after  the  word  car,  "without 
any  fault  or  negligence  of  the  driver." 
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The  court  also  modified  the  4th  by  inserting  the  same 
words  after  the  word  undertook  in  the  12th  line,  and  after 
the  word  forward  in  the  15th  line,  and  then  gave  the  instruc- 
tions to  the  jury  as  modified. 

The  defendant  excepted  to  the  decision  of  the  court  in  re- 
fusing to  give  the  instructions  as  asked,  but  did  not  except 
to  the  giving  of  the  instructions  as  modified,  nor  was  that 
decision  of  the  court  urged  as  ground  for  a  new  trial,  or 
assigned  for  error  in  the  Appellate  Court.  The  question, 
then,  presented  by  this  record  is,  whether  the  court  erred  in 
refusing  the  instructions  as  asked. 

We  will  first  examine  the  third  instruction.  By  this 
instruction  the  jury  was  directed  to  find  for  the  defendant  if 
they  found,  that  while  the  car  was  still  in  motion,  without 
ringing  the  bell,  and  without  notice  to  the  driver  of  his  in- 
tention, the  plaintiff  alighted  from  the  car,  and  in  so  doing 
was  thrown  to  the  ground  by  a  jerk  of  the  car,  and  so  sus- 
tained the  injuries. 

If  all  the  facts  stated  in  the  instruction  were  found  to  be 
true  by  the  jury,  it  would  not  necessarily  follow  that  they 
should  find  for  the  defendant.  If  the  motion  of  the  car  was 
barely  perceptible,  it  would  be  in  motion.  And,  suppose  it 
was  barely  moving  when  it  reached  the  Palmer  House,  and, 
while  in  this  condition,  plaintiff  attempted  to  step  off,  but,  at 
that  moment,  the  driver  started  the  car  with  a  "sudden  jerk," 
without  looking  to  see  whether  passengers  were  in  the  act  of 
alighting  or  not,  could  the  acts  of  the  plaintiff,  under  such 
circumstances,  be  regarded  so  negligent  that  he  could  not 
recover  ?  We  think  not.  If,  however,  the  instruction  had 
been  given,  the  jury  could  not  have  done  otherwise  than  find 
for  defendant. 

The  4th  instruction,  although  artfully  drawn,  was  calcula- 
ted to  mislead  the  jury,  and  for  this  reason  we  are  of  opinion 
the  court  properly  refused  to  give  it  to  the  jury  as  it  was 
originally  prepared. 
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It  is  a  fact,  in  regard  to  which  there  is  no  dispute,  that  the 
plaintiff  desired  to  get  off  the  car  at  the  Palmer  House,  and 
the  driver  had  been  notified  of  this  fact  and  had  agreed  to 
stop  the  car  and  let  the  plaintiff  off  at  this  place. 

The  instruction,  with  these  facts  before  the  jury,  in  sub- 
stance directed  them,  that  if  plaintiff,  when  near  the  Palmer 
House,  undertook  to  get  off  the  car  while  it  was  going  slowly, 
the  driver  having  no  notice  of  his  intention,  he  could  not  re- 
cover, although  the  car  started  forward  just  as  he  was  stepping 
off.  Had  the  instruction  said  that  plaintiff,  before  he 
reached  the  Palmer  House,  or  before  he  was  opposite  the 
entrance,  without  notice  to  the  driver,  and  while  the  car  was 
moving  at  its  usual  rate  of  speed,  undertook  to  get  off,  etc., 
it  might  have  been  sustained,  but  its  language  and  meaning  are 
entirely  different.  When  the  plaintiff  was  opposite  the  en- 
trance to  the  Palmer  House,  he  was  near  the  Palmer  House, 
and  if,  when  opposite  the  entrance,  he  undertook  to  get  off,  the 
car  being  barely  in  motion,  or,  as  stated  in  the  instruction, 
which  may  mean  the  same  thing,-— -going  slowly, — and  as  he 
was  in  the  act  of  stepping  off,  the  car  started  forward,  and  he 
was  thrown  to  the  ground  and  injured,  he  might  recover, — but 
had  the  instruction  been  given  he  could  not. 

We  are  of  opinion  that  the  instruction  was  calculated  to 
mislead  the  jury,  and  the  court  did  not  err  in  refusing  it. 

It  is  also  claimed  that  the  damages  are  excessive.  It 
appears  from  the  evidence  that  the  injury  received  was  seri- 
ous and  permanent.  The  thigh  bone  was  fractured,  which 
rendered  the  plaintiff  a  cripple  for  life.  Besides,  he  was 
otherwise  injured. 

It  is  true  the  damages  are  high,  but  we  do  not  regard  the 
amount  of  the  judgment  so  excessive  as  to  justify  a  reversal 
on  the  ground,  alone,  of  excessive  damages. 

After  a  careful  examination  of  the  whole  record,  we  are  of 
opinion  that  no  substantial  error  appears.  The  judgment 
will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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Mr.  Chief  Justice  Dickey:  I  think  this  judgment 
ought  to  be  reversed  for  error  in  modifying  the  defendant's 
3d  instruction.  In  my  judgment  the  refusal  of  the  instruc- 
tion as  asked,  and  the  giving  of  the  instruction  as  modified, 
constitute  but  one  ruling,  and  an  exception  taken  to  the 
refusal  of  the  instruction  as  asked  is,  in  substance,  an  excep- 
tion to  the  whole  ruling,  embracing  the  erroneous  modifica- 
tion. 


Eobert  Jenkins,  Assignee,  etc. 

v. 

The  International  Bank  of  Chicago  et  al. 

Filed  at  Ottawa  February  3,  1881 — Rehearing  denied  March  Term,  1881. 

1.  Writ  of  error — by  assignee  of  bankrupt.  The  assignee  of  a  bankrupt 
may  prosecute  a  writ  of  error  to  reverse  a  decree  or  judgment  rendered 
against  the  bankrupt  before  the  appointment  of  the  assignee. 

2.  Usury — right  to  have  credited  usurious  payments.  In  case  of  a  continuous, 
connected  course  of  business  with  a  bank,  not  at  any  time  fully  closed  and 
settled  by  payment,  consisting  of  many  notes,  upon  which  usurious  interest 
has  been  paid  from  time  to  time  for  extensions  and  renewals,  the  debtor  will 
have  the  right  in  equity  to  have  all  the  payments  of  interest  made  by  him  in 
excess  of  six  per  cent  credited  upon  the  present  evidences  of  indebtedness 
resulting,  in  whole  or  in  part,  from  such  prior  dealings.  Where  a  note  or  debt 
of  any  kind  (on  which  unlawful  interest  has  been  paid  or  reserved),  has 
been  paid  in  whole  or  in  part  by  the  discount  of  a  new  note,  by  the  applica- 
tion thereto  of  the  proceeds,  or  a  part  of  the  proceeds,  of  the  new  note,  made 
through  the  form  of  a  check  drawn  by  the  debtor  upon  the  fund  provided  in 
whole  or  in  part  by  the  discount  of  the  new  note,  it  will  be  in  substance  a  re- 
newal of  the  old  note  or  debt,  and  in  such  case  the  amount  of  usurious  inter- 
est paid  in  any  part  of  such  transaction  is  open  to  investigation. 

3.  But  where  a  debt  or  note  is  created  or  made,  not  connected  with  the 
principal  notes  sued  on,  by  the  general  course  of  dealings  or  otherwise,  and 
such  independent  debt  is  paid  by  the  debtor,  without  passing  any  part  thereof 
into  the  consideration  of  such  principal  notes,  directly,  or  through  some  inter- 
vening transaction,  no  inquiry  can  be  made  in  the  pending  litigation  as  to 
the  amount  of  interest  paid  or  reserved  in  such  separate  transaction.     In 
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such  case,  the   debtor  can  not  recover  back  by  credit  or  otherwise   interest 
thus  voluntarily  paid,  although  in  excess  of  the  legal  rate. 

4.  Same — account  rendered  does  not  preclude  defence  of  usurious  payments. 
Where  a  bank  made  out,  from  time  to  time,  detailed  statements  of  a  debtor's 
account,  running  through  several  years,  which  statements  were  retained  by 
the  debtor  without  any  objection  to  the  same  or  any  items  thereof,  it  was  held 
that  this  did  not  preclude  the  court,  on  a  bill  filed  for  an  account,  from  investi- 
gating the  question  of  usurious  payments,  and  allowing  the  debtor  credit  for 
the  same.  Such  accounts  will  be  taken  as  correct,  on  the  basis  the  business 
is  shown  to  have  been  transacted  except  so  far  as  shown  specifically  to  have 
been  in  error. 

5.  Same — release  does  shut  out  defence.  The  giving  of  various  settlement 
checks  and  releases  in  full,  from  time  to  time,  in  a  continuous  and  connected 
transaction  between  a  banker  and  a  customer,  will  not  preclude  the  defence 
of  usury  and  the  right  to  show  payments  of  usurious  interest  in  the  bank 
account.     Parties  will  not  be  allowed  thus  to  evade  the  statute. 

6.  Chancery  practice — master's  report — exceptions.  Where  the  court,  in 
referring  a  cause  to  the  master  to  state  an  account,  gives  an  erroneous  direction 
as  to  the  basis  upon  which  to  state  the  same,  it  will  be  taken,  in  the  absence 
of  exceptions  to  the  master's  report,  that  the  account  was  taken  on  the  basis 
directed,  and  the  party  aggrieved  may  assign  such  direction  for  error,  with- 
out having  taken  exception  to  the  master's  report. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  error  to  the  Circuit  Court  of 
Cook  county. 

This  is  a  writ  of  error,  seeking  to  reverse  the  judgment  of 
the  Appellate  Court  of  the  First  District,  affirming  a  decree 
of  the  circuit  court  of  Cook  county,  rendered  April  25,  1878,  in 
which  decree  the  circuit  court  found  Samuel  J.  Walker  in- 
debted to  the  International  Bank,  on  January  15,  1878,  in  the 
sum  of  $172,474;  and  for  the  satisfaction  of  this  debt  ordered 
the  sale  of  certain  collaterals  before  that  time  assigned  and 
transferred  by  Walker  to  the  bank.  This  decree  was  ren- 
dered in  a  suit  begun  in  the  circuit  court  by  the  International 
Bank,  by  bill  filed  February  17,  1875.  Walker,  and  certain 
persons  alleged  to  have  an  interest  in  the  collaterals,  were 
made  defendants. 

The  bill  sets  out  twenty-two  different  promissory  notes 
made  by  Walker  and  payable  to  the  bank,  ranging  in  dates 
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from  December  30,  1871,  to  April  14,  1874,  and  in  amounts 
from  $1000  to  $41,756.67,  and,  in  the  aggregate,  amounting, 
without  interest,  to  the  sum  of  about  $189,500;  and  also 
charges  Walker  with  liability,  as  guarantor,  upon  two  notes 
of  J.  D.  Kinney,  dated  in  June,  1873,  one  for  $7000,  and  one 
for  $5000,  making  the  demand  of  the  bank  presented  against 
Walker,  in  amount  (besides  interest),  about  the  sum  of 
$191,500.  The  bill  then  sets  out  the  collaterals,  and  charged 
that  payments  had  been  made,  etc.,  and  prays  for  an  account 
between  Walker  and  the  bank,  and  that  the  true  amount  of 
Walker's  indebtedness  may  be  adjudged  and  the  collaterals 
applied  thereto. 

The  bill  shows  that  many  of  these  collaterals  were  assigned 
to  the  bank  by  Walker  to  secure,  specifically,  certain  notes, 
some  of  them  among  the  notes  enumerated  as  above,  and 
others  being  notes  which,  it  is  conceded  in  the  bill,  had  been 
paid;  and  to  show  grounds  for  applying  such  collaterals  to 
the  debt  now  due,  the  bill  sets  forth  divers  agreements, 
among  them  one  dated  July  7,  1869,  and  signed  by  Walker, 
saying:  "the  undersigned  has  heretofore,  and  intends  here- 
after, to  borrow  money"  from  the  bank,  *  *  *  and 
"has  heretofore  and  intends  hereafter  to  deposit  collateral 
security  *  *  *  to  secure  the  payment  of  specific  notes. 
Now,  therefore,  I  do  hereby  agree  that  all  and  singular  the 
collaterals  given  by  me,  or  to  be  given,  shall,"  at  the  option 
of  the  bank,  "apply  generally  to  all  notes  held  at  any  time/' 
by  the  bank,  "  executed  by  me  *  *  *  and  to  any  and 
all  notes  negotiated  for  my  account"  by  the  bank;  and 
another  agreement,  of  like  character,  dated  July  9,  1873,  say- 
ing: "  the  undersigned  has  heretofore,  and  intends  hereafter, 
to  borrow  money"  from  the  bank,  either  on  his  own  note  or 
notes,  or  book  accounts,  or  checks,  or  any  other  evidence  of 
indebtedness,  *  *  *  and  to  secure  the  payment  of  said 
*  *  *  evidences  of  indebtedness  he  has  heretofore,  and 
intends  hereafter,  to  deposit  collateral  securities;  and  whereas, 
such  securities  were  and  will  be  hereafter  given  to  secure  the 
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payment  of  specific  notes,  checks,  or  other  indebtedness, 
now,  therefore,  *  *  *  "  I  do  hereby  agree  that  all  and 
singular  the  collaterals  by  me  given,  or  to  be  given,  as  afore- 
said, shall,"  at  the  option  of  the  bank,  "apply  generally  to 
all  the  notes,  *  *  *  book  accounts,  checks,  or  any  other 
evidence  of  indebtedness  to  said  bank." 

The  bill  sets  out  that  interest  had  been  paid  by  Walker  on 
the  principal  notes,  respectively,  up  to  certain  dates  named 
as  to  each  note,  ranging  from  October  1,  1873,  to  March  30, 
1874;  and  also  sets  out  certain  collections  made  upon  certain 
of  the  collaterals,  and  complains  that  Walker  refuses  to  come 
to  a  settlement,  etc. 

Walker,,  in  his  answer,  admits  the  making  of  the  notes, 
but  denies  that  he  is  at  all  in  debt  to  the  bank,  and  says  such 
would  appear  upon  a  full,  fair  and  equitable  accounting  be- 
tween them, — and  declares  his  desire  that  an  account  be  taken. 

The  answer  states  that,  in  1868,  Walker  began  to  transact 
business  with  the  bank,  and  continued  to  do  so  until  some 
time  in  1874;  that  during  that  time  he  was  extensively  en- 
gaged in  buying  and  selling  real  estate,  and  borrowed  money 
from  the  bank,  giving  the  bank  sometimes  his  own  notes  and 
sometimes  the  notes  of  Henry  H.  Walker,  which,  in  all  such 
cases,  were  made  merely  as  accommodation  paper,  and  for 
his  own  accommodation  solely. 

The  answer  also,  among  other  things,  says:  "And  this 
defendant,  further  answering,  insists  and  states  it  to  be  true, 
that  all,  or  nearly  all,  of  the  loans  of  money  made  by  this  de- 
fendant from  the  said  complainant,  were  made  under  and  in 
pursuance  of  an  unlawful,  corrupt  and  usurious  agreement 
and  understanding  between  the  said  complainant  and  this 
defendant,  to  the  effect  that  this  defendant  should  pay  to  the 
said  complainant,  for  the  loan  and  forbearance  of  said  money, 
interest  thereon  at  and  after  the  rate  of  one  and  one-half  and 
two  per  cent  per  month,  and  upwards;  and  all  extensions 
and  renewals  of  said  loans  were  made  and  secured  upon 
agreements  for  rates  of  unlawful  and  usurious  rates  of  inter- 
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est;"  that  he  is  unable  to  give  the  details,  setting  out  reasons 
why  he  can  not  give  details;  and  claiming  that  he  is  entitled 
to  large  credits  upon  the  principal  'notes  mentioned  in  the 
bill,  for  payments  made  thereon,  and  also  for  other  large 
sums  paid  to  the  bank,  over  and  above  the  lawful  rate  of  in- 
terest, and  which  sums  should,  in  equity,  be  credited  to  him 
upon  the  principal  of  the  loans  as  they,  from  time  to  time, 
were  made  by  him. 

Defendant  also  claimed  in  his  answer,  to  set-off  against  the 
alleged  claims  of  complainant  a  very  large  sum  of  money 
which  he  alleged  he  had  paid  to  complainant  in  the  course  of 
these  dealings,  "for  the  loan  and  forbearance  of  moneys  upon 
unlawful,  corrupt  and  usurious  agreements,  the  sum  of  at  least 
$400,000,  over  and  above  the  lawful  rates  of  interest  under 
the  statutes"  of  this  State. 

In  the  bill  of  the  bank,  as  amended,  it  was  alleged  that 
divers  settlements  had  taken  place  in  the  progress  of  this 
business,  in  which  the  accounts  had  been  stated  and  balanced 
by  settlement  checks,  and  releases  were  executed  by  Walker 
as  to  all  charges  made  theretofore  against  Walker,  and 
insisted  that  accounts  so  adjusted  should  not  be  opened  or 
investigated. 

Walker  also  filed  a  cross-bill,  in  which  he  set  out,  in  sub- 
stance, the  same  matter  contained  in  his  answer,  asking  an 
account,  the  production  of  the  books  of  the  bank,  and  for  a 
decree  that  the  collaterals  be  surrendered  to  him,  his  indebt- 
edness adjudged  paid,  and  that  the  bank  refund  to  him  the 
just  amount  overpaid  by  him,  as  he  alleged. 

Issues  were  formed,  proofs  taken,  a  reference  to  the  master 
had,  and  his  report,  and  a  final  decree  dismissing  the  cross- 
bill, and  a  finding,  etc.,  as  above  stated. 

In  the  progress  of  these  proceedings,  Walker  having 
applied  for  an  order  for  the  production  of  the  books  of  the 
bank,  on  January  12,  1876,  the  court  entered  an  order  sus- 
taining objections  to  such  production  of  the   books,  unless 
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Walker  would,  by  stipulation,  waive  the  forfeiture  of  legal 
interest,  so  that,  in  taking  the  account  in  the  cause,  interest 
might  be  charged  against  Walker  upon  the  loan  or  forbear- 
ance of  money  to  him  by  the  bank,  at  legal  rate,  notwith- 
standing any  forfeiture  thereof  he  might  otherwise  be  entitled 
to  ;  and  that,  upon  filing  such  stipulation,  the  court  ordered 
the  production  of  the  books.  Thereupon,  Walker  did  file  a 
stipulation  conforming  to  the  order,  and  the  books  were 
ordered  to  be  exhibited. 

In  the  answer  of  the  bank  (to  Walker's  cross-bill),  filed 
June  29,  1875,  it  is  alleged,  among  other  things,  that 
Walker,  early  in  1869,  opened  a  bank  account  with  it  and 
made  deposits,  drew  checks  and  drafts  in  the  usual  way,  and 
became  a  borrower  upon  securities  deposited,  etc.;  and  that 
he  sometimes  repaid  the  money  thus  borrowed,  at  maturity, 
and,  at  other  times,  such  loans  were  extended  or  renewed;  and 
that  often,  before  the  fire  of  October,  1871,  and  afterwards^ 
"it  furnished  Walker  with  statements  of  the  obligations, 
securities  and  collaterals  held  by  it  of  him."  The  answer 
admits  that  he  continued  to  do  business  with  the  bank  until 
some  time  in  1874,  *  *  *  that  he  kept  no  regular  or  con- 
nected account  of  his  deposits  with,  or  of  his  checks  against 
the  bank,  and  did  not  keep  a  bank-book  or  pass-book.  The 
answer  alleges  that  Walker's  bank  account  has  been  balanced, 
and  that  he  has  no  balance  due  him  thereon,  but  is  indebted 
as  charged  in  the  bill. 

It  is  also  set  up  and  charged  in  the  answer,  that  the 
accounts  have  been  frequently  gone  over  and  exjjlained  to 
Walker,  by  the  officers  of  the  bank,  and  a  complete  statement 
made  to  him;  that  Walker  fully  understood  them,  and  at 
such  times  did  come  to  an  accounting  with  the  bank,  and 
such  accounts  were  stated  between  them  and  releases  execu- 
ted ;  that  the  bank  had  settlements  with  him  at  divers  times, 
viz:  On  September  1,  1870,  and  on  September  14,  1871, 
embracing  the  interest  account  up  to  August  16,  1871,  and 
July  7,  1873,  and  again  on  July  31,  1873,  and  on  August  30, 
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1873,  and  again  on  November  9;  1873,  and  again  on  May 
13,  1874. 

In  May,  1877,  "Walker  amended  his  answer,  by  leave  of 
the  court,  and  in  this  amended  answer,  inter  alia,  the  follow- 
ing is  found  : 

"  This  defendant  further  answering  hereby,  under  the  stat- 
ute in  such  case  made  and  provided,  gives  notice  that  he 
intends  to  defend  each  and  all  of  the  contracts  set  out  and 
alluded  to  in  said  bill  of  complaint,  and  sued  upon  in  this 
cause  by  said  complainant,  on  the  ground  that  they  and  each 
and  all  of  them  are  usurious." 

On  referring  the  case  to  the  master,  in  July,  1877,  the  cir- 
cuit court,  among  other  things,  directed  the  master,  in  stating 
the  account,  "  not  to  consider  the  question  of  usurious  pay- 
ments of  interest  upon  any  of  said  notes." 

The  other  facts  of  the  case  appear  in  the  opinion. 

Mr.  W.  T.  Burgess,  Mr.  J.  N.  Barker,  and  Mr.  M.  W. 
Fuller,  for  the  plaintiff  in  error. 

Messrs.  Rosenthal  &  Pence,  for  the  defendants  in  error. 

Mr.  Chief  Justice  Dickey  delivered  the  opinion  of  the 
Court : 

Walker  having  been  declared  a  bankrupt  pending  this  liti- 
gation, it  is  insisted  by  defendant  in  error  that  Jenkins,  his 
assignee  in  bankruptcy,  can  not  prosecute  the  writ  of  error 
in  this  case,  because,  as  it  is  said,  he  was  not  a  party  to  the 
suit  before  decree,  and  does  not  have  any  interest  in  the  sub- 
ject matter.  This  question  was  decided  in  favor  of  the  right 
of  the  assignee  in  such  a  case  to  be  heard  in  this  court  (in 
the  case  of  Jenkins  v.  Greenbaum  et  al.  95  111.  11),  and  needs 
no  further  consideration  here. 

The  objections  raised  by  plaintiff  in  error  to  the  validity 
of  the  charter  of  the  defendant  bank,  are  disposed  of  by  the 
decision  of  this  court  in  the  case   of  The  People  ex  rel.  v. 
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Loewenthal  et  al.  93  111.  191,  wherein  the  charter  was*  held 
valid. 

The  question  relating  to  the  right  of  Walker,  under  such 
pleadings  as  are  found  in  this  case,  to  avail  himself  of  the 
benefit  of  payments  made,  as  of  usurious  interest,  to  the  ex- 
tent of  disregarding  the  usurious  agreements,  and  applying 
as  payments  upon  the  principal  all  moneys  paid  as  interest  in 
excess  of  the  amount  allowed  by  law,  has  been  determined  in 
favor  of  that  right  in  the  case  of  Jenkins  v.  Greenbaum  et  al. 
supra,  and  the  reasoning  and  authorities  upon  which  that  de- 
cision was  placed  need  not  be  repeated  here. 

It  is  insisted,  however,  by  defendants  in  error,  that  the 
question  of  the  application  of  such  payments  can  not  be 
raised  upon  this  record, — and  this  upon  the  position  that  (as 
is  insisted)  the  record  fails  to  show  that  any  exceptions  were 
taken  to  the  master's  report.  This  position  can  not  be  sus- 
tained. The  court,  in  the  order  referring  the  cause  to  the 
master,  gave  specific  directions  to  the  master  as  to  the  basis 
upon  which  the  account  should  be  stated,  and  it  is  to  be 
taken,  (in  absence  of  exceptions  to  the  master's  report),  that 
the  account  was  stated  upon  the  basis  laid  down  in  the  order 
of  reference.     That  order  is  subject  to  review. 

In  the  order  of  reference  the  master  was  directed,  in  ascer- 
taining the  amount  due  upon  the  several  principal  notes, 
"not  to  consider  the  question  of  usurious  payments  of  inter- 
est upon  any  of  said  notes."  This  direction  to  the  master 
was  erroneous,  and,  for  this  reason  alone,  the  decree  of  the 
circuit  court  ought  to  have  been  reversed  by  the  Appellate 
Court. 

There  is  evidence  tending  to  prove  that  payments  of  usur- 
ious interest  were  made  by  Walker,  wThich  ought  to  be  cred- 
ited upon  the  notes  in  controversy.  The  circuit  court,  as  we 
understand  this  record,  without  determining  whether  such 
payments  were  made  or  not,  evidently  held  the  inquiry  im- 
material or  incompetent  under  the  pleadings,  and  so  directed 
the  master  not  to  consider  the  question.     This  was  error. 
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Another  question  arises  upon  this  record,  and  demands 
our  consideration.  The  circuit  court  found  "that  at  different 
times  during  the  continuance  of  the  dealings  between  Walker 
and  the  International  Bank,  accounts  were  presented  to 
Walker  by  the  bank,  of  amounts  debited  and  credited  to  him 
upon  the  books  of  the  bank;  and  that  said  accounts  were  re- 
tained by  said  Walker,  without  objection  on  his  part,  made 
either  to  the  a^greo-ate  or  the  various  items  of  said  accounts  ; 
and  that,  up  to  the  time  of  the  commencement  of  this  litiga- 
tion, no  objections  had  been  made  to  the  same;  and  that  said 
accounts  are  not  to  be  investigated  by  the  master  as  to  such 
general  items;  but  said  Walker  may  be  allowed  to  prove,  if 
he  can,  that  there  have  been  certain  items  included  fraudu- 
lently in  said  accounts,  or  that  there  are  specific  credits  to 
which  he  is  entitled  in  said  accounts. " 

It  is  insisted  by  plaintiff  in  error  that  this  order  was  erro- 
neous. If  this  order  is  to  be  understood  as  precluding  an 
investigation  as  to  payments  of  usurious  interest  except  in 
regard  to  specific  items,  it  can  not  be  sustained.  The  proofs 
tend  to  show  continuous  relations  between  the  bank  and 
Walker,  from  1868  up  to  the  close  of  their  transactions,  the 
bank  all  the  while  occupying  the  position  of  creditor,  and 
Walker  that  of  debtor, — and  that  Walker  at  no  time  paid 
off  in  full  his  debt  to  the  bank,  and  the  contracts  as  to  the 
use  to  be  made  of  the  collaterals,  with  other  evidence  in  the 
case,  tends  to  show  that  part,  at  least,  of  their  dealings  formed 
one  continuous  and  connected  transaction,  with  multifarious 
branches.  If  this  be  so,  then,  in  so  far  as  this  is  so,  all 
moneys  paid  by  Walker  to  the  bank  as  interest  under  usur- 
ious contracts,  agreements  or  arrangements,  (in  excess  of  the 
rate  of  six  per  cent  per  annum)  in  such  part  of  this  business 
on  which  any  of  these  notes  rest,  and  all  moneys  paid  by 
Walker,  and  so  applied  by  the  bank,  in  any  such  part  of 
their  transactions,  should,  in  stating  this  account,  be  credited 
to  Walker,  with  the  same  effect  as  if  no  such  usurious  agree- 
ments   had   been   made,  and  treating  such    moneys   as   not 
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allowed  by  the  parties  or  included  in  the  several  statements 
of  account  rendered  to  Walker.  Such  accounts  ought  to  be 
taken  as  correct,  on  the  basis  on  which  the  business  is  shown 
to  have  been  transacted  and  the  accounts  kept,  (except  in  so 
far  as  shown  specifically  to  have  been  made  in  error).  If  it 
be  shown  that  at  a  given  stage  of  this  business  the  bank 
was  regularly  charging  Walker  with  a  given  rate  of  interest 
in  excess  of  that  permitted  by  law,  it  should  be  taken  as 
tending  to  prove  that  the  accounts  were  kept  and  stated  upon 
that  basis,  and,  that  while  they  are  to  be  taken  to  have  been 
correctly  kept  on  that  basis,  and  correctly  stated,  still,  such 
false  results,  if  any,  as  necessarily  arose  from  the  unlawful 
basis,  if  shown,  should  be  disregarded  by  the  master,  and  the 
account  should  be  stated  upon  the  true  basis,  upon  the  facts  to 
be  derived  from  proofs  and  from  the  books  and  the  statements 
of  account  made  from  time  to  time,  (viewing  them  as  accurately 
kept  and  accurately  made  on  the  basis  upon  which  the  business 
may  be  shown  to  have  been  done),  and  such  statements  of 
account  rendered  from  time  to  time,  if  shown  to  be  upon  the 
supposed  unlawful  basis,  should  be  corrected  and  modified  in 
this  regard,  without  requiring  specific  proof  of  the  details  of 
each  transaction  in  which  such  correction  or  modification  is 
to  be  made.  It  may  not  be  necessary,  to  reach  the  proper 
result,  that  these  accounts  be  opened  generally  as  to  all  of 
their  items,  or  that  the  entire  details  of  the  account  be  stated 
anew.  It  may  be  sufficient,  and  a  more  convenient  mode  of 
reaching  true  results,  to  adopt  the  statements  as  prima  facie 
correct,  modifying  the  same  only  so  far  as  the  proofs  show 
that  the  same  ought  to  be  modified. 

If  it  should  turn  out  that,  stating  the  account  upon  its  true 
basis,  Walker  has,  as  he  claims  in  fact,  fully  paid  the  whole 
of  his  indebtedness,  with  lawful  interest  to  the  bank,  the 
principal  notes  should  be  cancelled  and  the  collaterals  sur- 
rendered. If  any  portion  of  his  debt  remains  unpaid,  a 
decree  should  go  against  the  collaterals  for  that  amount. 

37—97  III. 
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It  may  be  well  to  say  something  about  the  charges  in  some 
of  these  accounts,  consisting  of  notes  marked  paid  and  can- 
celled, with  debit  tickets  thereto  attached.  In  an  account 
presented  for  the  first  time,  such  items  seem  to  us  not  to  be 
allowable  in  the  absence  of  vouchers  or  explanatory  proof. 
But,  when  found  in  accounts  rendered  from  time  to  time,  and 
left  for  so  long  a  time  unquestioned  and  unchallenged,  they 
ought  to  stand,  in  the  absence  of  proof  that  they  are  wrong. 

Walker,  however,  testifies  against  the  justice  of  these 
items,  while  LowenthaPs  testimony  is  in  their  support.  It 
would  seem  that  if  these  notes  were  in  fact  paid  by  Walker, 
the  amount  would  appear  in  the  books  of  the  bank, — and  if, 
as  contended  by  Walker,  he  paid  any  one  of  these  notes,  by 
checks  on  other  banks,  or  in  cash,  or  by  checks  on  this  bank, 
which  were  charged  to  him  in  his  deposit  account,  and  he 
was  again  debited  with  the  amount  of  such  note  by  a  debit 
ticket,  without  withdrawing  any  money  on  account  of  such 
debit,  it  would  seem  the  books  of  the  bank  would  not  bal- 
ance. If  it  were  clearly  shown  that  any  of  the  books  of  the 
bank  would  furnish  explanation  of  the  source  of  such  debits, 
such  entries  ought  to  be  produced. 

It  is  contended  that  the  several  settlement-checks,  as  they 
are  called,  and  the  releases  signed  by  Walker,  should  uncon- 
ditionally close  the  door  against  the  investigation  of  the  mat- 
ter of  usurious  payments.  This  will  not  t!o.  Adopt  that 
rule  and  every  usurious  transaction  could  readily  be  covered 
from  the  scrutiny  of  the  courts,  and  the  statute  on  this 
subject  would  be  a  dead  letter.  Courts  of  Chancery  must 
look  through  all  such  devices,  and  must  be  guided  by  the 
real  truth  when  ascertained. 

The  notes  in  question,  and  the  matters  on  which  they  rest 
for  consideration,  are  open  to  investigation.  The  matter  of 
the  amount  of  interest  paid  upon,  or  reserved  from  the  prin- 
cipal notes  in  this  case,  or  paid  or  reserved  in  any  transac- 
tions growing  out  of  these  notes,  or  from  which  these  notes 
sprang,  either  in  whole  or  in  part,  and  the  matter  of  interest 


1881.]       Jenkins  v.  International  Bank  et  at  579 

Opinion  of  the  Court. 

paid  or  reserved  in  any  part  of  the  transactions  between  Walker 
and  the  bank,  constituting  a  continuous  and  connected  course 
of  business,  of  which  these  principal  notes  constitute  a  part, 
is  a  proper  subject  of  inquiry.  Where  a  note  or  debt  of  any 
kind  (on  which  unlawful  interest  had  been  paid  or  reserved) 
was  paid,  in  whole  or  in  part,  by  the  discount  of  a  new  note, 
and  by  the  application  thereto  of  the  proceeds  (or  a  part  of 
proceeds  of  the  new  note)  made  through  the  form  of  a  check 
drawn  by  the  debtor  upon  the  fund  provided  in  whole  or  in 
part  by  the  discount  of  the  new  note,  this  would,  in  sub- 
stance, be  a  renewal  of  the  old  note  or  debt  in  another  form, 
and,  in  such  case,  the  matter  of  the  amount  of  interest  paid 
in  any  part  of  such  transaction,  is  open  to  investigation. 

Of  course,  where  a  debt  or  note  was  created  or  made  by 
AValker  to  the  bank,  not  connected  with  the  principal  notes  in 
this  case,  by  the  general  course  of  their  dealings,  or  other- 
wise, and  such  independent  debt  was  paid  off  by  Walker 
without  passing  any  part  thereof  into  the  consideration  of 
the  principal  notes,  directly  or  through  some  intervening 
transaction,  in  such  case  no  inquiry  can  properly  be  made 
into  the  amount  of  interest  paid  or  reserved  in  such  transac- 
tion, although  it  may  have  been  part  of  their  continuous 
dealings,  for  Walker  can  not  be  allowed,  in  such  case,  to 
recover  back,  by  credit  or  otherwise,  interest  thus  voluntarily 
paid,  (although  in  excess  of  the  rate  allowed  by  law),  which 
has  in  no  way  enlarged  the  amount  of  the  notes  in  contro- 
versy. 

But  (as  we  said  in  Jenkins  v.  Greenbaum  etal.  supra)  if  "these 
notes  are  the  result  of  renewals  from  time  to  time,  of  sums  on 
which  usury  had  been  paid,  or  in  which  it  was  included,  then 
such  usury  above  six  per  cent  would  be  a  proper  credit.  If, 
at  any  time,  settlements  were  had  and  new  notes  were  given  in 
which  there  was  included  no  usury,  or  on  which  none  had 
been  paid,  the  master  could  not  go  behind  the  settlement,"  in 
absence  of  proof  of  fraud,  or  specific  error,  or  mistake.  But, 
as  long  as  any  portion  of  the  debt  on  which  usury  has  been  paid 
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or  reserved  remains,  in  its  excess  over  six  per  cent  it  should 
be  deducted  as  a  credit. 

The  judgment  of  the  Appellate  Court  in  this  case  must 
be  reversed,  and  the  cause  remanded,  that  an  account  may  be 
stated  in  conformity  with  this  opinion. 

Judgment  reversed. 

Subsequently,  on  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed: 

Per  Curiam:  We  have  examined  carefully  the  sugges- 
tions made  in  the  petition  by  defendants  in  error  for  a  rehear- 
ing,! and  find  no  sufficient  cause  for  allowing  the  same.  We 
have  modified  the  language  of  the  opinion  in  some  respects,  in 
an  endeavor  to  prevent  a  misapprehension  of  our  views.  We 
can  not  sanction  the  position  of  counsel,  that  the  circuit  court 
found,  as  a  fact,  that  no  usurious  payments  were  made  upon 
the  notes  in  controversy  or  upon  any  transaction  so  connected 
with  the  same  as  to  constitute  any  part  of  the  consideration 
of,  or  foundation  of,  the  same. 

The  record  is  very  voluminous,  and  we  do  not  deem  it  our 
duty,  in  the  present  condition  of  the  same,  to  wade  through 
it,  and  determine  in  th'ijs  court  the  ultimate  facts,  and  are 
hot  to  be  understood  as  doing  so.  This  is  the  province  of 
the  circuit  court;  and  the  regular  and  appropriate  mode  of 
doing  so  is  to  refer  the  controverted  question  of  fact  to  a 
master  for  his  investigation  and  report  on  each.  This  affords 
an  opportunity  for  either  party  to  except  to  his  findings  re- 
spectively, and  on  the  rulings  upon  such  exceptions  specific 
questions  can  be  presented. 

What  we  decide  is,  that  it  was  error  in  the  circuit  court  to 
ignore  all  questions  relating  to  the  allegations  of  payments 
of  usurious  interest.  Had  the  circuit  court  found  that  usur- 
ious payments  had  not  been  made,  we  might  examine  the 
proofs  as  to  such  finding.  In  the  absence  of  such  finding,  the 
master  should  have  been  directed  to  ascertain  and  report  the 
facts  in  that  regard.  : 
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The  discussion  of  other  questions,  found  in  the  opinion, 
are  mere  suggestions  of  the  rules  which  may  be  applicable 
upon  certain  hypotheses  presented  or  insisted  upon  by  counsel 
in  the  briefs.  These  suggestions  may  be  rather  premature,  and 
might,  with  eminent  propriety,  have  been  withheld  until  the 
facts  were  properly  brought  before  us.  In  such  case,  we 
have  but  one  hypothesis  to  apply  the  law  to.  We  are  asked 
to  make  these  suggestions  more  unequivocal,  so  as  to  include 
or  exclude  certain  hypotheses  suggested  by  the  petitioner. 
We  forbear  to  do  so  until  the  actual  facts  of  the  case  are 
definitely  shown,  either  in  a  report  of  the  master  or  in  specific 
findings  by  the  court. 

Rehearing  denied. 

Mr.  Justice  Craig,  dissenting: 

I  do  not  concur  with  a  majority  of  the -court  in  the  origin 
nal  opinion  delivered  in  this  case,  or  in  the  Per  Curiam  pre- 
pared by  the  Chief  Justice  in  overruling  the  petition  for  a 
rehearing.  I  understand  it  to  be  a  well  settled  principle  of 
equity,  that  a  court  of  chancery  may,  before  the  cause  is  re- 
ferred to  the  master,  determine,  by  interlocutory  decree,  the 
rights  of  the  parties,  as  established  by  the  evidence,  and  de- 
termine the  rule  by  which  the  master  shall  be  governed  in 
stating  the  account.  Field  v.  Holland,  6  Cranch,  20;  JRemson 
Remson,  2  Johns.  Ch.  500;  lloss  v.  McCall,  75  111.  196; 
Mosier  v.  Norton,  83  id.  525. 

This,  when  the  action  of  the  circuit  court  is  examined  and 
properly  understood,  will  be  found  to  be  the  course  that  was 
pursued  with  the  case.  The  court  mayyifc  is  true,  refer  a  cause 
to  the  master  without  directions  in  regard  to  stating  the 
account,  but,  in  my  judgment,  the  other  is  the  better  practice, 
and  well  sustained  by  authority.  If,  then,  the  court  did  not 
err  in  making  the  order  of  reference  which  was  entered  in  the 
cause,  if  the  plaintiff  in  error  desired  to  present  the  question 
whether  the  conclusion  reached  by  the  court  from  the  evi- 
dence was  in  fact  correct  or  incorrect,   the  law  required  him 
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to  appear  before  the  master  and  file  objections,  and  if  they 
were  overruled  by  the  master,  when  the  report  was  presented 
to  the  court,  to  appear  and  file  exceptions.  Upon  the  hearing 
of  the  exceptions,  all  the  evidence  bearing  upon  the  point  pre- 
sented by  the  exceptions  could  be  brought  in  review  before 
the  court  and  a  decision  had.  When  this  course  is  pursued, 
and  an  appeal  or  writ  of  error  prosecuted  from  the  decision 
of  the  circuit  court,  the  decision  of  the  court  can  be  reviewed. 
But  when  no  objections  are  made  before  the  master,  and  no 
exceptions  filed  in  the  circuit  court  to  the  report,  the  master's 
report  must  be  taken  as  correct,  and  all  objections  regarded 
as  waived,  Beigard  v.  McNiel,  38  111.  400;  Pennell  v.  Lamar 
Ins.  Co.  73  id.  306;  Hurd  v.  Goodrich,  59  id.  455. 

No  reason  occurs  to  me  why  the  decree  should  be  reversed 
with  directions  to  the  circuit  court  to  refer  the  cause  to  the 
master  to  state  an  account.  That  has  already  been  done,  and 
if  the  account  was  not  stated  as  favorable  to  plaintiff  in  error 
as  it  should  have  been,  he  is  in  no  position  to  complain. 
He  failed  to  make  objection  at  the  time  and  place  the  law 
required  him  to  object,  and  on  account  of  such  failure  all 
objections  to  the  master's  report  have  been  waived  and  can 
not  be  considered  here. 

Mr.  Justice  Scott:  I  do  not  concur  in  the  opinion  of 
the  majority  of  the  court. 


Edwin  Walker 

v. 

Charles  G.  Carleton  et  al. 

Filed  at  Ottawa  February  S,  1881 — Rehearing  denied  March  Term,  1881. 

1.  Contract — proposed  loan,  and  trust  deed — loan  actually  made,  being  of  dif- 
ferent character,  not  embraced  in  the  security.  A  party,  under  promise  of  a  loan 
of  $5000,  gave  a  note  for  that  amount,  payable  in  six  months,  secured  by  a 
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deed  of  trust  on  real  estate,  and  a  warrant  of  attorney  was  given  to  confess 
judgment  on  maturity,  which  deed  of  trust  was  recorded  by  the  trustee, 
but  on  the  day  following,  when  the  maker  applied  for  the  money,  the 
lender  and  payee  of  the  note  informed  him  that  he  could  only  advance  $3000, 
which  was  accepted,  and  a  note  given  therefor,  payable  in  30  days,  for  $3060, 
signed  by  the  same  security  as  in  the  first,  to  which  was  also  attached  a 
power  to  confess  judgment  if  not  paid  at  maturity,  and  there  was  no  reference 
made  in  the  smaller  note,  or  power  of  attorney,  to  the  previous  note  and  trust 
deed,  or  by  any  other  written  instrument:  Held,  that  the  money  so  loaned 
was  not  on  the  security  of  the  first  note  and  trust  deed,  but  was  a  new  and 
independent  transaction,  and  that,  therefore,  no  sale  could  legally  be  made 
under  the  trust  deed  for  any  default  in  the  payment  of  the  last  note,  and  a 
sale  under  it  is  a  nullity. 

2.  Collateral  security — note  without  consideration.  Where  a  note  is  de- 
livered as  collateral  security,  it  is  upon  the  supposition  that  something  is  due 
or,  at  least  owing  upon  it,  and  it  may  be  Collected  or  sold  to  raise  the  money 
due  for  which  it  is  pledged.  If  nothing  be  due  or  owing,  and  it  is  only  in  the 
nature  of  accommodation  paper,  it  may  be  negotiated,  and  the  money  paid 
for  which  it  was  intended  as  security. 

3.  Where  a  borrower  of  money  gives  his  own  note  for  a  larger  sum  than 
the  loan,  secured  by  deed  of  trust,  as  collateral  security  for  the  note  given  for 
the  sum  loaned,  both  payable  to  the  same  payee,  the  first  note  being  without 
consideration,  the  payee  will  only  have  power  to  sell  and  transfer  the  larger 
note  and  trust  deed  to  raise  the  money  to  pay  the  smaller  one.  Until  sold 
and  indorsed,  such  larger  note  is  not  operative  and  binding,  and  no  sale  can 
be  made  under  the  trust  deed  securing  it. 

4.  Trust  deed — power  of  sale  can  only  be  exercised  for  the  debt  secured. 
Where  a  deed  of  trust  is  given  to  secure  a  loan  of  $5000  expected  to  be  made, 
and  a  note  for  that  sum  is  executed  and  delivered,  and  the  negotiation  falls 
through,  and  a  loan  is  then  effected  for  $3000  only,  for  which  a  note  is  given, 
the  parties  can  not,  by  a  parol  agreement,  authorize  the  trustee  in  the  trust 
deed  to  sell  for  default  in  the  payment  of  the  second  note.  Such  an  agreement 
would  be  within  the  Statute  of  Frauds. 

5.  Same — sale  when  nothing  is  due — estoppel.  Where  a  trustee,  under  a 
trust  deed  given  to  secure  a  note  without  any  consideration,  had  advertised 
the  premises  for  sale,  the  fact  that  the  grantor  may  have  indirectly  recog- 
nized the  power  to  sell,  by  asking  and  obtaining  a  postponement  of  the 
sale,  will  not  estop  him  from  afterwards  insisting  there  was  no  power  to 
sell. 

6.  Laches — eight  months'  delay  no  bar.  A  delay  of  only  about  eight  months 
in  bringing  suit  to  set  aside  a  sale  under  a  deed  of  trust  is  not  unreason- 
able, and  will  not  bar  the  suit. 
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Appeal  from  the  Appellate  Court  for  the  First  District; 
the  Hon.  Theodore  D.  Murphy,  presiding  Justice,  and  the 
Hon.  George  W.  Pleasants  and  Hon.  Joseph  M.  Bailey, 
Justices; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  W.  W.  Farwell,  Judge, 
presiding. 

Mr.  Ellis  S.  Chesbrough,  Jr.,  for  the  appellant. 

Messrs.  Sleeper  &  Whiton,  for  the  appellees. 

Mr.  George  Bass,  for  the  appellee  Dennison. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  the  month  of  May,  1876,  appellant  negotiated  with 
appellee  for  a  loan  of  $5000,  to  be  secured  by  note  and  trust 
deed  on  the  premises  in  controversy.  Appellee  agreed  to  loan 
appellant  that  sum  in  case  the  title  to  the  premises  proved, 
on  examination,  to  be  satisfactory.  At  appellee's  suggestion, 
appellant  went  to  the  attorney  of  appellee,  who  drew  the  note 
for  $5000  and  trust  deed,  and  a  warrant  of  attorney  to  confess 
judgment  in  case  the  money  was  not  paid  at  maturity.  The 
note  was  described  in  the  trust  deed  and  warrant  of  attorney. 
As  required,  appellant  procured  William  Dennison,  who  held 
the  legal  title  in  trust  for  him,  to  execute  the  deed  of  trust 
and  to  sign  the  note  and  warrant  of  attorney.  The  note  was 
at  six  months,  and  drew  twenty  per  cent  after  maturity. 
These  papers  were  executed  on  the  15th  day  of  May,  1876. 
On  the  17th  of  the  month,  the  attorney  of  appellee  had  the 
trust  deed  recorded. 

It  appears,  that  on  the  next  day,  appellant  called  on  appel- 
lee for  the  money,  but  did  not  obtain  the  $5000.  But  appellee 
then  loaned  him  $3000,  and  took  his  note  therefor  in  the  sum 
of  $3060,  due  in  thirty  days,  with  twenty  per  tent  interest  after 
maturity,  also  a  power  of  attorney  to  confess  a  judgment  on 
the  note,  if  not  paid  at  maturity.  The  note  and  warrant  of 
attorney  were  also  signed  by  Dennison.     Neither  the  note 
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nor  warrant  of  attorney,  in  any  manner  referred  to  or  men- 
tioned the  $5000  note,  the  power  of  attorney  to  confess  a 
judgment  on  it,  or  the  deed  of  trust  executed  to  secure  its 
payment.  This  latter  note  was  not  paid  at  maturity,  nor  was 
payment  demanded  until  five  months  thereafter,  but  at  and 
before  the  end  of  that  time  appellant  paid  thereon  $600, 
which  was  indorsed  on  the  note. 

On  the  31st  of  January,  1877,  the  trustee  named  in  the 
deed  of  trust  given  to  secure  the  $5000  note,  and  who  was  in 
possession  under  a  prior  deed  of  trust  on  the  premises,  sold 
them  under  a  notice  given  according  to  the  terms  of  the 
trust  deed  to  secure  the  $5000  note.  The  notice  stated  that 
appellee  held  that  note  as  collateral  security  for  the  payment 
of  the  note  for  $3060,  claiming  that  this  latter  sum  was  due 
on  it.  Carleton  held  both  notes.  At  the  sale  he  became  the 
purchaser  and  received  a  deed  from  the  trustee.  He  bid  the 
sum  of  $2625,  and  became  the  purchaser  at  that  price.  He 
indorsed  that  sum  as  a  credit  on  the  $5000  note.  Nor  does 
it  appear  that  he  ever  offered  to  surrender  these  notes  and 
warrants  of  attorney  to  appellant  or  Dennison. 

It  also  appears  that  appellee  subsequently  conveyed  this 
property  to  his  mother.  But  it  is  admitted  that  she  received 
the  conveyance  fully  charged  with  appellant's  equities,  if  he 
has  any,  and  that  she  holds  no  better  title  than  was  held  by 
her  grantor. 

Appellant  filed  this  bill  to  set  aside  these  sales  and  to  be 
let  in  to  redeem  the  premises.  Answers  were  filed  and  rep- 
lications thereto,  and  proofs  were  made  and  heard,  and  the 
court  dismissed  the  bill.  The  case  was  thereupon  removed 
to  the  Appellate  Court,  and  the  decree  of  the  lower  court  was 
affirmed.  Complainant  brings  the  case  to  this  court  and 
assigns  error. 

It  is  insisted,  in  favor  of  reversal,  that  the  loan  of  $3000 
was  at  a  different  time,  was  for  a  different  amount,  the  note 
running  for  a  different  period,  and  was  in  fact  and  in  form 
wholly  a  different  transaction  from  the  $5000  loan;  that  the 
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deed  of  trust  to  secure  the  latter  named  loan  was  not  referred 
to  in  either  of  the  written  instruments  executed  when  the 
money  was  paid  to  appellant;  that  there  is  no  evidence  in  the 
record  sufficient  to  prove  any,  the  slightest  connection  between 
the  two  transactions ;  that  they  were  entirely  distinct  from  each 
other;  and  it  appears  that  the  trustee  understood  that  the 
transactions  were  not  the  same,  as  he  described  the  $3060 
note  as  the  debt,  and  the  $5000  note  and  deed  of  trust  as 
being  held  as  collateral  security  for  its  payment.  He  did 
not  understand  that  the  money  was  loaned  on  the  $5000  note, 
but  on  the  $3060  note;  nor  did  appellee  correct  this  under- 
standing. 

If  the  loan  was  made  on  the  larger  note,  why  take  the 
smaller?  There  was  no  advantage  obtained  by  giving  the 
transaction  that  form.  It  added  nothing  to  the  security,  nor 
did  it  increase  the  certainty  of  a  more  speedy  payment.  The 
first  note  given  had  the  same  makers  as  appeared  on  the  lat- 
ter. If  the  loan  was  under  the  first  note,  why  take  the  latter 
or  change  the  time  of  payment?  Why  not  advance  the 
money,  and  credit  that  note  with  $2000?  If  the  first  note 
and  agreement  were  intended  to  control,  such  would  have  been 
the  plain,  simple  and  usual  course  in  business,  or  the  note, 
power  of  attorney,  or  some  other  written  instrument  would 
have  referred  to  and  stated  that  both  were  a  part  of  the  same 
transaction. 

Again,  when  the  $600  was  paid  it  was  indorsed  on  the 
smaller  note.  Appellee  must  then  have  believed  the  smaller 
note  represented  the  debt,  and  not  the  larger  one. 

On  more  mature  consideration,  we  must  conclude  that  the 
money  was,  for  some  reason,  loaned  and  advanced  under  the 
$3060  note,  and  that  it  evidenced  the  indebtedness,  and  that 
it  formed  a  separate  and  distinct  transaction  from  the  $5000 
note  and  deed  of  trust. 

It  is  claimed,  however,  that  both  notes  and  warrants  of 
attorney  were  delivered  at  the  same  time,  and  as  a  part  of  the 
same  transaction,   and    therefore  the  three  thousand  dollars 
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then  advanced  to  appellant  was  obtained  under  the  $5000 
note,  and  formed  a  part  of  the  consideration  for  which  it  was 
given.  This,  we  think,  is  clearly  a  misconception.  There  is 
no  pretense  that  more  than  $3000  was  ever  advanced;  and 
when  appellant  came  to  get  the  $5000  he  was  informed  by 
appellee  that  he  could  only  let  him  have  $3000.  He  then 
made  the  loan  and  took  the  smaller  note,  with  Dennison  as 
surety.  What  must  we  infer  from  the  transaction?  Not  that 
the  money  was  advanced  under  the  $5000  note,  because  no 
one  says  that  such  was  the  fact,  and  because  the  taking  of  the 
$3060  note  repels  such  a  presumption.  If  the  money  had 
been  advanced  under  the  first  note  why  not  have  done  so,  and 
credited  it  with  $2000?  This  was  the  straightforward,  sim- 
ple course,  it  appears  to  us,  any  business  man  of  ordinary 
intelligence  would  have  adopted.  But  it  is  suggested  that 
the  smaller  note  was  taken  to  avoid  the  expense  of  drawing 
new  papers  and  recording  another  deed  of  trust.  This  could 
not  have  been  the  reason,  as  persons  of  the  intelligence  of 
the  parties  engaged  in  this  transaction  surely  knew  that 
could  all  have  been  avoided  by  simply  crediting  the  $5000 
note,  described  in  the  deed  of  trust,  with  the  amount  not 
advanced.  Such  would  have  been  the  course  which  would 
have  naturally  suggested  itself  to  any  fair,  ordinary  business 
man,  desiring  to  hold  the  note  and  trust  deed  as  security  for 
the  money  loaned. 

We  are  clearly  of  opinion,  that  the  money  was  not 
advanced,  or  intended  to  be  advanced,  on  the  $5000  note, 
but  was  advanced  under  the  $3060  note,  and  that  the  larger 
note  was  given  without  any  consideration  whatever. 

But  it  is  said  that  the  first  note  and  deed  of  trust  were 
delivered  as  collateral  security.  If  this  were  conceded  to  be 
true,  then  what  follows?  When  such  notes  are  delivered  as 
collateral  security,  it  is  upon  the  supposition  that  something 
is  due,  or,  at  least,  owing,  upon  them,  and  they  may  be  col- 
lected or  sold  to  raise  the  money  due,  for  which  they  are 
delivered  as  security;  or  may,  if  nothing  be  due  or  owing, 
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and  are  only  in  the  nature  of  accommodation  paper,  be  nego- 
tiated and  the  money  paid  for  which  they  were  intended  as  a 
security.  If,  then,  this  larger  note  and  the  deed  of  trust 
were  delivered  as  collateral  security  for  the  payment  of  the 
smaller  note,  according  to  the  course  of  business,  appellee 
only  had  the  power  to  sell  and  transfer  the  instruments  to 
raise  the  money  to  pay  the  smaller  note.  This  was  the  extent 
of  his  power;  but  it  would  be  otherwise  with  notes  of  other 
persons  thus  pledged.  Had  appellee  sued  on  the  larger  note 
he  could  not  have  recovered,  because  it  was  given  without  con- 
sideration. Nothing  was  due  under  it,  as  between  the  makers 
and  appellee.  Had  it  been  sold  as  a  collateral  security  and 
indorsed  to  the  purchaser,  then  it  would,  for  the  first  time, 
have  become  operative  as  a  valid  instrument.  But  appellee 
had  advanced  nothing  on  it,  paid  nothing  for  it,  and  the 
makers  owed  nothing  on  it,  and  appellee  had  no  right,  either 
at  law  or  in  equity,  to  enforce  its  payment;  and,  if  so,  in 
what  manner  could  a  useless  and  worthless  note  be  collateral 
security?     We  are  at  a  loss  to  perceive. 

If  it  be  said  that  both  notes  were  held  as  evidence  of  the 
indebtedness,  it  may  be  answered,  that  it  would  be  unprece- 
dented that  a  creditor  may  hold  two  notes,  of  different 
amounts,  different  dates,  and  payable  at  different  times,  for 
the  same  debt.  It  is  generally  supposed  a  note  is  evidence  of 
the  amount  it  specifies  to  be  due,  and  not  a  different  amount, 
and  so  of  the  time  of  payment  and  the  person  to  whom  pay- 
able. 

If  nothing  is  due  on  an  instrument  to  secure  which  a  trust 
deed  is  given,  in  such  a  case  there  is  an  absolute  want  of 
power  to  sell  the  trust  property.  When  there  is  no  debt 
there  is  an  absolute  want  of  power,  and  a  sale  thus  made  is  a 
nullity.  Here,  there  was  no  debt  due,  and  never  had  been, 
under  or  by  the  note  described  in  the  deed  of  trust,— hence, 
there  was  no  power  to  sell  the  trust  property.  That  note 
never  became  effective  or  binding  on  the  makers;  hence,  no 
power  ever  existed  in  the  trustee  to  make  the  sale,  and,  for 
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that  reason,  he  passed  no  title  and  was  wholly  unable  to  pass 
any  to  appellee.  Having  acquired  no  title,  he  can  not  set  up 
the  sale  by  the  trustee  to  defeat  the  relief  sought  by  appel- 
lant. But,  he  having  offered  to  pay  the  money  loaned,  with 
interest,  to  have  that  title  and  the  conveyance  to  the  mother 
of  appellee  set  aside,  he  must  be  permitted  to  do  so,  on  the 
terms  he  has  offered. 

It  is,  however,  urged,  that  when  both  notes  and  the  other 
papers  were  delivered,  it  was  agreed  that  they  should  be  held 
as  security  for  the  money  actually  loaned.  The  deed  of  trust 
had  been  filed  for  record  on  the  day  previous  to  the  loan,  and 
consequently  it  was  not  delivered  to  secure  the  §3060  note, 
but,  if  delivered  at  all,  it  was  to  secure  the  $5000  note,  on 
which  nothing  was  ever  due  or  owing.  Noyes  says  he  was,  at 
the  time,  asked  whether  the  first  note  and  deed  of  trust,  with 
the  other  papers,  could  be  held  as  security  for  the  payment 
of  the  money,  and  he  informed  the  parties  they  could.  This 
is  far  short  of  saying  the  land  could  be  sold  under  the  deed 
of  trust,  for  its  payment.  Nor  does  appellee  testify  that  there 
was  any  such  agreement.  He  says,  that  he  loaned  the  money 
on  the  land,  but  this  is,  manifestly,  only  his  inference.  He 
does  not  say  that  there  was  any  such  agreement,  even  if  the 
deed  of  trust  could  have  been  rendered  operative  thereby,  to 
empower  the  trustee  to  sell  the  premises. 

Had  the  money  been  loaned  on  the  first  note,  and  it  had 
been  paid,  the  parties  could  not  have,  by  parol,  authorized 
the  trustee  to  sell  under  the  deed  of  trust,  for  the  payment 
of  another  debt  not  described  in  the  trust  deed.  Power  to 
sell  real  estate,  all  know,  can  only  be  conferred  in  writing, 
under  the  Statute  of  Frauds.  The  proposition  to  loan  the 
$5000  having  failed  and  come  to  an  end,  the  power  to  sell 
for  its  payment  fell  through  and  came  to  an  end  with  the 
abandonment  of  that  negotiation.  The  parties  could  not  sub- 
stitute the  new  agreement  for  the  first  by  parol,  and  thus 
transfer  the  power  to  sell  to  pay  the  first  note,  to  the  second. 
To  have  produced  that  effect  the  agreement  should  have  been 
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in  writing.     The  new  agreement  could  not  be  substituted  for 
the  first  in  any  other  manner. 

Sales  under  such  trusts  must  be  in  conformity  to,  and 
strictly  pursue  the  power.  Such  was  not  the  case  here.  The 
power  was  to  sell  to  pay  the  larger,  and  not  the  smaller, 
note.  Nothing  was,  or  ever  had  been,  due  on  the  former 
note,  and  there  was,  consequently,  no  power  to  sell.  Where 
there  is  nothing  due  there  can  be  no  power,  when  the  deed 
of  trust  is  given  to  secure  the  payment  of  money.  This 
sale  was,  therefore,  as  between  the  parties,  void,  and  appellee 
acquired  no  title  by  his  purchase.  He,  being  the  creditor,  as 
well  as  purchaser,  took  with  notice  that  there  was  nothing 
due  on  the  note  for  the  payment  of  which  this  sale  was 
made;  hence  no  question  of  innocent  purchasers  without  no- 
tice can  arise  in  the  case. 

Nor  does  the  fact  that  appellant  may  have,  subsequently, 
indirectly  recognized  the  power  to  sell,  by  asking  and  obtain- 
ing a  postponement  of  the  sale,  as  it  was  only  verbal,  estop 
him  from  insisting  there  was  no  power  to  sell.  He  could  not 
have  thus  estopped  himself  had  the  trustee  advertised  to  sell 
for  the  payment  of  any  other  debt  appellant  might  have  owed 
appellee;  and,  this  being  the  true  character  of  the  advertise- 
ment in  this  case,  there  was  no  estoppel.  Nor  did  the  delay, 
after  the  sale,  before  instituting  proceedings  to  redeem,  have 
that  effect.  The  delay  was  reasonable,  and  appellant  can  not 
be  held  to  have  lost  any  of  his  rights  thereby.  The  delay 
was  only  about  eight  months.  No  case,  we  think,  can  be 
found  which  holds  that  a  suit  is  barred  by  such  delay,  under 
similar  circumstances.  But  even  if  the  first  note  and  deed 
of  trust  were  held  as  legal  and  operative  collaterals,  Carleton 
only  acquired  the  same  right,  and  no  more  than  he  before 
had,  when  he  purchased  at  the  trustee's  sale.  That  did  not 
operate  to  foreclose  Walker's  equity  of  redemption,  whatever 
the  effect  had  a  stranger  purchased. 
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The  decree  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

Decree  reversed. 

Craig,  Scott  and  Sheldon,  J.J.,  dissenting:  Equity  re- 
gards substance,  not  form.  The  substance  of  the  transaction 
was  that  there  was  but  $3000  furnished,  instead  of  $5000,  and 
the  former  was  accepted  in  lieu  of  the  latter,  and  the  trust 
deed,  to  the  extent  of  $3000,  was  valid  and  enforceable. 

Subsequently,  on  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed: 

Mr.  Chief  Justice  Dickey  : 

I  concur  in  the  order  made  denying  a  rehearing  in  this 
cause,  as  sought  by  Carleton  etal.,  appellees,  and  I  concur  in  the 
conclusion  reached  in  the  opinion  delivered  by  my  brother 
Walker;  but  I  do  not  concur  in  all  the  views  and  reason- 
ing found  in  that  opinion.  My  view  of  the  matter  is  this: 
Assume  even  that  appellees  are  right  in  their  contention, 
that  the  execution  and  delivery  of  the  $5000  note  and  the 
trust  deed  made  to  secure  the  same,  constituted  a  part  of  the 
same  transaction  with  the  loan  of  money  for  which  the  $3000 
note  was  given,  it  follows,  under  the  circumstances,  that  the 
real  debt  was  a  temporary  loan,  evidenced  by  the  $3000  note, 
and  the  deed  of  trust,  with  the  $5000  note,  did  not  constitute 
the  debt  or  the  evidence  of  the  debt,  nor  a  direct  security  for 
the  debt,  but,  at  most,  was  merely  handed  over,  or  deposited, 
by  Walker  as  collateral  security  upon  the  debt  evidenced  by 
the  $3000  note.  Walker  had  the  right  to  take  up  these  col- 
laterals at  any  time  by  paying  the  temporary  loan.  There 
was  no  power  given  to  the  lender  to  sell  these  collaterals. 
He  had  the  right,  when  the  same  fell  due,  to  collect  the  same 
for  Walker, — to  convert  thus  the  collateral  into  money, 
and  apply  the  proceeds  to  the  payment  of  the  loan,  and  pay 
the  surplus  to  Walker.     He  attempted  to  collect  by   selling 
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under  the  power  in  the  trust  deed,  declaring,  in  his  notice, 
that  this  was  a  collateral  security.  He  failed  to  convert  the 
same  into  money.  He  did  transfer  the  title  from  High,  the 
trustee,  to  Carleton,  the  creditor,  and  did  cut  off  Dennison's 
right  of  redemption  as  a  mortgagor;  but,  having  thus  ac- 
quired the  legal  title,  Carleton  held  the  same,  in  pledge,  as 
collateral  security  for  the  $3060,  in  the  same  condition  as 
though  the  deed  of  trust  made  to  High  had  originally  been 
an  absolute  deed  to  Carleton,  and  delivered,  as  amortgage,to 
secure  the  $3060  note. 

Had  the  $5000  note  been  the  note  of  a  stranger,  payable  to 
Walker,  and  secured  by  a  like  deed  of  trust  by  Dejinison  to 
High,  and  had  such  $5000  note  been  assigned  and  delivered^ 
with  the  deed  of  trust,  to  Carleton,  as  collateral  security 
upon  the  $3060  note,  and  had  Carleton  procured  a  sale  by 
High,  and  a  trustee's  deed  from  High  to  himself,  it  would  not 
be  doubted  that  Walker  could  redeem  from  Carleton. 

Had  a  stranger  been  a  purchaser  at  the  trustee's  sale  in  the 
case  at  bar,  or  in  the  case  supposed,  a  very  different  question 
would  arise. 

I  think  that  Carleton  now  holds  the  title  to  the  land  in 
question,  in  security  for  the  $3060  note,  subject  to  redemp- 
tion by  Walker,  as  debtor;  and  it  will  be  subject  to  redemp- 
tion until  such  equity  of  redemption  is  regularly  foreclosed 
by  decree,  or  sale  under  a  decree  of  court,  or  until  otherwise 
lawfully  extinguished  ;  and,  therefore,  the  court  below  should 
make  a  decree  permitting  Walker  to  redeem  upon  just  terms. 
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Samuel  D.  Ward,  Eeceiver,  etc. 

v. 

John  Y.  Farwell  et  al. 

Filed  at  Ottawa  February  3,  1SS1 — Rehearing  denied  March  Term,  18S1. 

1.  Constitutional  law — change  in  terms,  of  charier.  A  charter  to  a  pri- 
vate corporation,  being  a  contract  between  the  State  and  the  corporators, 
when  accepted,  it  follows  that  when  the  right  to  do  so  has  not  been  reserved 
in  the  grant  it  is  not  within  the  power  of  the  legislature,  after  the  accept- 
ance of  such  charter,  to  engraft  upon  it  any  new  terms  or  provisions,  without 
the  concurrence  and  assent  of  the  corporation. 

2.  Same — charter  taken  subject  to  implied  duties  and  conditions.  But,  in  con- 
tracts created  by  the  grant  and  acceptance  of  a  charter,  as  in  most  other  con- 
tracts, there  are  annexed  to  them,  by  implication  of  law,  certain  terms  and  con- 
ditions, which  are  as  much  a  part  of  the  contract  as  those  which  are  expressly 
stated,  and,  upon  principle,  the  corporators  of  every  such  company  are  held 
to  impliedly  agree  to  take  the  privileges  and  immunities  conferred  by  the 
charter,  subject  to  the  right  of  the  State  to  reclaim  them  for  any  manifest 
misuser  of  them. 

3.  So,  every  private  corporation, .in  accepting  its  charter,  impliedly  under- 
takes and  agrees,  upon  condition  of  forfeiture,  that  it  will  exercise  the  rights 
and  privileges  conferred  upon  it  in  furtherance  of  the  objects  and  purposes 
of  its  creation,  and  not  otherwise,  and  that  it  will  so  manage  and  conduct  its 
affairs  that  it  shall  not  become  dangerous  or  hazardous  to  the  safety  or  well- 
being  of  the  State  or  community  in  and  with  which  it  transacts  business. 

4.  Same — political  trusts  can  not  be  bartered  away.  The  political  agencies, 
commonly  called  branches  of  government,  are  the  representatives  of  the 
people,  in  their  sovereign  capacity,  and  the  powers  conferred  upon  them,  so 
far  as  they  are  essential  to  the  attainment  of  the  objects  and  purposes  of  gov- 
ernment, are  held  by  them  in  trust  for  the  people,  and  it  is  not  in  their  power 
to  delegate  them  to  others,  or  to  contract  or  barter  them  away. 

5.  Same — legislature  may  make  contracts  binding  on  the  State.  While  the 
legislature  has  no  right  to  diminish  the  powers  of  a  succeeding  one,  yet  it 
may,  in  the  exercise  of  its  legislative  functions,  enter  into  contracts  by  which 
the  State  will  be  bound  to  the  same  extent  as  individuals.  But  all  such  con- 
tracts must  be  regarded  as  subject  to  the  right  and  duty  of  the  legislature,  in 
the  exercise  of  its  police  power,  to  adopt  such  reasonable  laws,  rules  and 
regulations  as  shall  be  necessary  for  the  safety,  good  order  and  well-being  of 
the  people. 

38—97  III. 
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6.  Same — legislative  control  over  private  corporations.  With  certain  consti- 
tutional limitations,  the  rights  of  all  persons,  whether  natural  or  artificial, 
are  subject  to  such  legislative  control  as  the  legislature  may  deem  necessary 
for  the  general  welfare,  and  in  this  respect  there  is  no  difference  between  the 
rights  of  natural  and  artificial  persons.  They  both  stand  precisely  on  the 
same  footing. 

7.  Same — constitutionality  of  act  of 1874,  providing  for  dissolution  of  insurance 
companies.  The  legislature  is  authorized,  in  the  proper  exercise  of  the  police 
power  of  the  State,  to  adopt  such  necessary  legislation  and  regulations  as  will 
effectually  protect  the  community  from  losses  and  injury  incident  to  a  public 
business  conducted  by  a  corporation,  under  a  charter  from  the  State,  when 
such  business  has  become  hazardous,  to  those  who,  in  ignorance  of  its  condition, 
do  business  with  it.  Therefore,  the  legislature  had  the  constitutional  right 
to  pass  the  law  of  1874,  in  regard  to  the  dissolution  of  insurance  companies, 
on  judicial  inquiry,  when  the  auditor,  upon  examination,  should  be  of  opin- 
ion their  condition  is  such  as  to  render  their  further  continuance  in  business 
hazardous  to  the  insured  therein. 

8.  Same — impairing  obligation  of  contracts.  The  legislature,  subject  to  cer- 
tain limitations,  having  the  rightful  authority,  in  the  exercise  of  its  police 
power,  to  pass  laws  for  the  control  of  corporations,  without  regard  to  the  time 
of  their  creation,  it  follows  that  contracts  between  an  insurance  company  and 
its  policy-holders  are  entered  into  subject  to  this  right  of  legislation,  and, 
therefore,  an  act  to  wind  up  such  company  when  its  financial  condition  is 
such  as  to  be  hazardous  to  parties  insuring  with  it,  is  not  obnoxious  to  the 
objection  that  such  legislation  impairs  the  validity  of  the  contract  with 
policy-holders.     - 

9.  Same — depriving  of  property,  etc.,  without  due  process  of  law.  The  act  of 
1874,  entitled  -'An  act  in  regard  to  the  dissolution  of  insurance  companies," 
is  not  obnoxious  to  the  constitutional  objection,  that  it  "deprives  the  stock- 
holders of  their  property,  liberty  and  franchises  without  due  process  of  law." 
The  act  contemplates  and  provides  for  a  full  hearing,  upon  due  notice  to  all 
parties  interested.  If  this  is  not  done  it  is  not  the  fault  of  the  act,  but  a 
mere  error  in  the  proceedings  under  it. 

10.  Corporation — ground  of  forfeiture  of  franchise  at  common  law.  At  com- 
mon law,  a  misuser  by  a  corporation,  of  its  franchises,  is  a  cause  of  forfeiture, 
and  the  taking  and  accepting  of  premiums  for  iusurance,  by  an  insurance 
company,  without  any  probability  of  its  ever  being  able  to  pay  its  losses,  is 
such  an  abuse  of  its  franchises  as  affords  good  cause  of  forfeiture,  indepen- 
dent of  the  statute,  and,  therefore,  a  statute  enacting  the  same  thing,  is  not 
an    ex  post  facto  law.     It  is  but  declaratory  of  the  common  law. 

11.  Right  of  trial  by  jury — in  what  cases  it  exists.  The  constitutional 
provision,  giving  a  right  to  trial  by  jury,  was  designed  simply  to  secure 
the  right  of  trial  by  jury  in  all  tribunals  exercising  common  law  jurisdic- 
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tion,  as  it  had  theretofore  been  enjoyed.  It  was  not  intended  to  confer  the 
right  in  any  class  of  cases  whei-e  it  had  not  previously  existed,  nor  was  it  in- 
tended to  introduce  it  into  special  summary  jurisdictions,  unknown  to  the 
common  law,  and  which  do  not  provide  for  that  mode  of  trial. 

12.  The  right  of  trial  by  jury  does  not  extend  to  suits  in  chancery 
which  are  of  an  equitable  nature,  without  regard  to  the  fact  whether  the 
cause  of  action  was  one  of  equitable  cognizance  prior  to  the  adoption  of  the 
existing  constitution  or  since.  But  it  is  not  competent  for  the  legislature  to 
defeat  the  right  of  a  jury  trial  in  common  law  cases,  by  simply  declaring 
they  may  be  tried  in  courts  of  chancery,  and  that  the  .proceedings  therein 
shall  conform  to  the  proceedings  in  chancery.  This  would  simply  be  an 
attempt  to  evade  the  provisions  of  the  constitution. 

13.  The  act  of  1874,  in  regard  to  the  dissolution  of  corporations,  and  the 
appointment  of  one  or  more  receivers,  is,  in  its  nature,  of  an  equitable  char- 
acter, and,  therefore,  is  not  void  in  not  providing  for  a  trial  by  jury.  Even 
if  a  party  is  entitled,  under  the  constitution,  to  such  a  trial,  it  does  not  neces- 
sarily follow  that  the  act  is  unconstitutional  in  not  expressly  providing 
for  such  a  trial  upon  the  controverted  facts.  If  it  is  a  case  in  which 
the  party  is  entitled  to  a  jury,  the  constitution  has  already  provided  for  that, 
and  the  presumption  is,  that  the  court  would  order  the  issues  of  fact  sub- 
mitted to  a  jury,  unless  the  parties  should  waive  the  right. 

14.  Receivers — on  dissolution  of  insurance  companies.  Under  the  act  of  1874, 
in  relation  to  the  dissolution  of  insurance  companies,  the  court  has  no  right 
to  appoint  a  receiver  until  the  company  shall  have  been  dissolved,  or  restrained 
from  the  further  continuance  of  its  business,  and  the  court,  by  the  first  sec- 
tion, is  not  authorized  to  make  any  such  order  of  dissolution,  etc.,  until  there 
has  been  a  hearing  upon  the  merits  as  to  all  parties  interested. 

15.  Parties — to  petition  to  dissolve  insurance  company.  On  a  petition  filed 
by  the  State  auditor,  to  dissolve  an  insurance  company,  or  to  restrain  its 
further  transaction  of  business,  the  stockholders  are  not  necessary  parties, 
anymore  than  its  creditors.  If  relief  or  discovery  is  sought  of  the  stock- 
holders, or  even  of  strangers,  then  they  become  necessary  parties,  but  not 
otherwise. 

16.  Judgment — can  not  be  attacked  collaterally  for  errors.  In  a  suit  by  a 
receiver  against  the  stockholders  of  an  insurance  company  to  recover  unpaid 
subscriptions,  etc.,  the  fact  that  the  court  appointing  the  receiver  did  not  first 
enter  a  final  order  or  decree  upon  the  merits,  either  dissolving  the  corpora- 
tion, or  restraining  it  from  transacting  further  business,  can  not  affect  the 
right  of  the  receiver  in  the  suits  brought  by  him,  it  not  going  to  the  juris- 
diction, but  being  a  mere  error.  j 
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Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Hutchinson  &  Luff,  and  Mr.  John  N.  Jewett, 
for  the  appellant: 

The  appointment  of  a  receiver  can  not  be  questioned  in  a 
collateral  proceeding.  High  on  Receivers,  sec.  203;  Vermont 
and  Canada  R.  R.  Co.  v.  Vermont  Central  R.  R.  Co.  46  Vt. 
792;  Howard  v.  Whitman,  29  Ind.  557. 

The  primary  object  of  the  statute  is  to  protect  the  rights 
of  creditors  and  not  to  dissolve  the  corporation.  Fay  v.  Erie 
and  Kalamazoo  Railroad  Bank,  Harrington,  194. 

The  right  of  creditors  to  proceed  against  stockholders 
promptly  ought  to  be  protected,  and  where  a  dissolution  of  a 
corporation  is  required  to  enable  them  to  proceed  against  stock- 
holders, no  decree  of  dissolution  is  necessary.  Acts  of  a  cor- 
poration which  destroy  the  end  and  object  for  which  it  was 
established,  are  equivalent  to  a  surrender  of  its  franchises, 
and  for  the  purpose  of  enabling  the  creditors  to  sue,  will  work 
a  dissolution  of  the  company.  Slee  v.  Bloom,  19  Johns.  456; 
Peniman  v.  Briggs,  1  Hopkins,  300;  Briggs  v.  Peniman,  8 
Cow.  387;  Angell  &  Ames  on  Corp.  sec.  773 ;  2  Kent's  Com. 
311,  312. 

The  appellant  has  no  adequate  remedy  at  law,  and  a  suit 
in  equity  is  the  only  proper  form  of  action.  The  pro  rata 
amount  of  liability  can  only  be  ascertained  by  a  court  of 
chancery.  Railroad  Co.  v.  Marseilles,  84  111.  646;  Adler  v. 
Milwaukee  P.  Brick  Mfg.  Co.  13  Wis.  57;  Salmon  v.  Ham- 
borough  Co.  1  Cases  in  Ch.  204;  Spear  v.  Grant,  16  Mass.  9; 
Briggs  v.  Peniman,  8  Cow.  387;  Thompson's  Liability  of 
Stockholders,  sees.  13-15. 

The  act  under  which  the  receiver  was  appointed  does  not 
require  the  stockholders  to  be  made  parties,  and  there  is  no 
rule  of  the  common  law  or  equity  practice  requiring  notice 
to  them.      Upton  v.  Hansboro,  3  Biss.  426. 
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The  court,  through  its  receiver,  ascertained  the  amount  of 
indebtedness  of  the  company,  which  is  fully  set  out  in  the 
bill,  and  is  presumed  to  be  correct,  but  the  stockholders  had 
ample  opportunity  to  make  objection  to  the  allowance  of  the 
claims.  They  would  now  be  allowed  to  show  a  mistake  if 
they  could,  which  would  be  corrected  by  the  court,  and  until 
they  can  show  that  a  mistake  has  been  made,  they  are  bound 
by  the  finding  of  the  court.  Howard  v.  Whitman,  29  Ind. 
557;  Hall  v.  U.  S.  Ins.  Co.  5  Gilm.  484;  Upton  v.Hansboro, 
3  Biss.  426;  Payson  v.  Stow,  3  Dill.  422;  Sanger  v.  Upton, 
1  Otto,  58  ;  Jackson  v.  Roberts,  31  N.  Y.  304 ;  Sands  v.  Hall, 
42  Barb.  657. 

The  unpaid  subscriptions  and  unpaid  stock  are  a  trust  fund 
to  be  held  for  the  benefit  of  creditors,  and  it  can  not  be  used 
or  disposed  of  in  any  manner  inconsistent  with  the  purposes 
for  which  it  is  held.  Sanger  v.  Upton,  1  Otto,  60;  Sawyer  v. 
Hoag,  17  Wall.  620;  Curren  v.  State  of  Alabama,  15  How. 
308;  Briggs  v.  Peniman,  8  Cow.  387;  Wright  v.  Petrie,  1  Sm. 
&  Marsh.  Ch.  282;  Hightower  v.  Thornton,  8  Ga.  486;  Payne 
v.  Bullard,  23  Miss.  90;  Adler  v.  Pat.  Erich  Co.  13  Wis. 
460. 

The  stockholder  can  not  be  released  from  his  liability  to 
th^  creditors  of  the  company  until  he  makes  a  valid  transfer 
of  his  stock,  without  paying  the  company  a  full  consideration 
therefor.  Osgood  v.  King,  42  la.  478;  Roman  v.  Frey,  5  J. 
J.  Marsh.  634;  Steinhope's  case,  L.  R.,  1  Ch.  App.  161; 
Marcy  v.  Clark,  17  Mass.  333  ;  Tuckerman  v.  Brown,  33  N.  Y. 
297;  Henderson  v.  Royal  British  Bank,  7  El.  &  Bl.  356; 
Wood  v.  Pierce,  2  Disney,  211  ;  Gillett  v.  Moody,  3  N.  Y. 
479;  Burnham  v.  U.  M.  Ins.  Co.  36  la.  632. 

The  statute  makes  it  the  duty  of  the  receiver  to  collect  the 
assets.  The  unpaid  subscriptions  to  the  capital  stock  of  the 
company  are  assets,  and  the  injunction  should  have  been 
granted.  Sanger  v.  Upton,  1  Otto,  60;  Calkins  v.  North  Am. 
Lloyd,  2  Lansing,  12;  Payson  v.  Stover,  2  Dill.  426;  Rankin 
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v.  Elliot,  16  KY.  377;  President,  etc.  v.  President,  etc.  23  Pick. 
480. 

At  common  law  a  corporation  may  be  dissolved  for  a  for- 
feiture. It  is  well  settled  that  it  is  a  tacit  condition  of  a 
.grant  of  incorporation  that  the  grantees  shall  act  up  to  the 
end  or  design  for  which  they  were  incorporated,  and  hence, 
through  neglect  or  abuse  of  its  franchises,  may  forfeit  its 
charter,  as,  for  a  condition  broken,  or  for  a  breach  of  trust. 
Angell  &  Ames  on  Corp.  sec.  774;  Commonwealth  v.  Union 
Ins.  Co.  5  Mass.  230;  State  Bank  v.  State,  1  Blackf.  279; 
Commonwealth  v.  Commercial  Bank  of  Pennsylvania,  28  Pa. 
St.  383. 

If  a  corporation  so  manages  its  affairs  as  to  be  in  a  condi- 
tion which  renders  its  further  continuation  in  business  haz- 
ardous to  the  insured,  then  the  State  has  the  right  to  proceed 
against  it  for  the  neglect  or  abuse  of  its  franchises,  and  its 
charter  may  be  forfeited  for  conditions  broken.  This  is  a 
common  law  ground  of  forfeiture. 

The  common  law  remedy  was  by  writ  of  scire  facias  or  quo 
warranto.  The  remedy,  however,  may  be  changed  by  the 
legislature,   and   the   act   of   1874   only  affects   the    remedy. 

3  Parsons  on  Contracts,  552;  Cooley's  Const.  Lim.  (1st  ed.) 
359;  Richardson  v.  Egan,  87  111.  138;  Wood  v.  Child,  20  id. 
209 ;   Tennessee  v.  Sneed,  6  Otto,  69. 

The  general  doctrine  of  the  right  of  the  legislature  to  pass 
general  laws  to  regulate  corporations  in  the  exercise  of  their 
franchises,  so  as  to  protect  the  public  from  their  insolvency, 
and  a  misuse  of  their  franchises,  has  been  affirmed  in  this 
and  other  States.  Railroad  Co.  v.  Loomis,  13  111.  548; 
Miinn  v.  People,  69  id,  80;  Fertilizing  Go.  v.  Hyde  Park,  7 
Otto,  659;  Sinking  Fund  Cases,  9  Otto,  718;  Rodney  v.  State, 

4  Sm.  &  Marsh.  439. 

Mr.  Francis  H.  Kales,  for  the  appellees : 

The  act  of  1874  is  unconstitutional  as  against  companies 
organized  under  special  charters  prior  to  the  new  constitution. 
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It  attempts  to  deprive  courts  of  law  of  their  customary  and 
constitutional  jurisdiction,  and  to  confer  it  on  courts  of  equity. 
Constitution  of  1848,  art  13,  sees.  6  and  8;  Constitution  of 
1870,  art.  2,  sees.  2  and  5;  Bake?'  v.  Backus,  32  111.  97; 
Angell  &  Ames  on  Corp.  sees.  774-778;  Field  on  Corp.  554; 
2  Potter  on  Corp.  sec.  712;  Penn  v.  Holme,  21  How.  481; 
Hepp  v.Babier,  19  id.  271. 

The  act  attempts  to  deprive  stockholders  of  a  corporation 
of  their  liberties  and  franchises  without  trial  by  jury.  Sec- 
tion 9  of  the  act  of  1874;  Angell  &  Ames  on  Corp.  sees. 
774-778;  Cooley's  Const  Lim.  (4th  ed.)  p.  513,  note  6;  Haines 
v.  Levin,  51  Pa.  St.  512;  People  v.  Clcott,  16  Mich.  283. 

The  act  impairs  the  obligation  of  the  charter  contract  be- 
tweeu  the  State  and  the  company.  Sec.  1  of  the  Charter; 
sec.  1  of  the  act  of  1874,  p.  4;  Cooley's  Const.  Lim.  348; 
Dartmouth  College  v.  Woodward,  4  Wheat.  418;  McCracken 
v.  Hayward,  2  How.  612;  PalaireVs  Appeal,  67  Pa.  St.  479. 

If  the  act  of  1874  is  valid,  still  the  present  bill  is  pre- 
maturely brought.  The  matter  has  never  yet  reached  that 
stage  when  the  circuit  court  could  lawfully  appoint  a  re- 
ceiver. 

It  is  well  settled  that  where  stockholders  may  be  person- 
ally liable,  a  judgment  against  the  corporation  alone  is  not 
sufficient  of  itself  to  charge  the  stockholders  on  account  of 
individual  liability.  Chandler  v.  Brown,  77  111.  333;  With- 
erhead  w.Allen,  3  Keyes,  562;  Hewitt  v.  Adams,  50  Me.  271; 
Wiswall  v.  Starr,  48  id.  401 ;  Atwood  v.  P.  I.,  etc.,  1  R.  I. 
376. 

Courts  of  equity  have  no  jurisdiction  to  try  the  liability 
of  stockholders  of  a  corporation  when  it  is  imposed  by  the 
charter.  Phil.  Fire  Ins.  Co.  v.  Cent.  Nat.  Bank,  etc.  1  Bradw. 
344;   Lamar  Lis.  Co.  84  111.  575. 

Mr.  John  Evans,  and  Mr.  David  H.  Moffitt,  also  for 
the  appellees: 

The  record  does  not  show  such  performance  of  the  require- 
ments of  the  statute  as  will   enable   the  receiver   to  maintain 
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the  suit.  Smith  v.Huchaby,  53  Ala.  191;  Chandler  v.Broivn, 
77  111.  373;  Supervisors,  etc.  v.  People,  7  Hill,  513;  City  Ins. 
Co.  v.  Commercial  Bank,  68  111.  348. 

The  complainant  has  an  adequate  and  complete  remedy  at 
law,  and  a  bill  in  equity  will  not  lie.  Adler  v.  Milwaukee  P. 
Brick  Mfg.  Co.  13  Wis.  57;  Freeman  v.  Winchester,  18  Miss. 
577;  High  on  Receivers,  sees.  207  and  204;  Upton  v.  Hans- 
borough,  3  Biss.  417;  Sanger  v.  Upton,  1  Otto,  56  ;  Kennedy 
v.  Gibson,  8  Wall.  505;  Tobey  v.  Russell,  9  R.  I.  58;  Mann 
V.  Pence,  3  N.  Y.  415;  Herron  v.  Vance,  17  Ind.  595;  Price 
v.  Grand  Rapids  etc.  R.  R.  Co.  18  Ind.  137;  Culver  v.  TJvird 
Nat.  Bank,  64  111.  568 ;  Winans  v.  McKean  R.  R.  &  N.  Co. 
6  Blatch.  215;  Lamar  Ins.  Co.  v.  Moore,  84  111.  575;  Hall  v. 
U.  S.  Ins.  Co.  5  Gilm.  485. 

Messrs.  Holmes,  Rich  &  Noble,  for  the  appellee  Wm. 
T.  Allen. 

Mr.  Frank  J.  Crawford,  for  the  appellees   Bowen   et  al. 
Mr.  G.  A.  Follansbee,  for  the  appellee  Geo.  Bowers. 

Messrs.  Jones  &  Palmer,  for  the  appellees: 

The  bill  was  multifarious,  and  prayed  for  different  kinds 
of  relief  as  against  different  classes  of  defendants.  Phil.  Fire 
Ins.  Co.  v.  Central  Bank,  1  Bradw.  344;  Baker  v.  Backus, 
32  111.  79. 

Dissolution,  in  the  absence  of  a  statute  conferring  jurisdic- 
tion on  a  court  of  equity,  is  one  for  the  sole  determination 
of  a  court  of  law.  2  Wait's  Actions  and  Defenses,  350;  2 
Potter  on  Corp.  sec.  719;  Angell,  sec.  778. 

Call  must  be  made.  Lamar  Lis.  Co.  v.  Moore,  84  111.  575; 
Gibbart  v.  Indiana  R.  R.  Co.  12  Ind.  484;  McClosky  v. 
Grand  Rapids  &  Ind.  R.  R.  Co.  16  id.  96;  Ross  v.  Lafay- 
ette and  Indianapolis  R.  R.  Co.  6  id.  297 ;  Chandler  v. 
Keith,  42  la.  99;  Trumbull  v.  Payson,  5  Otto,  420;  Chan- 
dlers. Siddle,  3  Dill.  477. 
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Calls,  how  made.  Receiver  should  have  done  so  in  the 
original,  and  averred  the  facts  in  his  petition.  Chandlery, 
Keith,  42  la.  99;  Trumbull  v.  Pay  son,  5  Otto,  418;  Sanger 
v.  Upton,  1  id.  56;  Payson  v.  Stover,  2  Dill.  427;  Bailey 
v.  Sanger,  4  id.  463;  Pullman  v.  Upton,  6  Otto,  328;  How- 
ard v.  Whitman,  29  Ind.  557;  Embree  v.  Shideler,  36  id. 
423  ;  To%  v.  Russell,  9  E.  I.  58 ;  Bangs  v.  Mcintosh,  23 
Barb.  591;  Upton  v.  Hansborough,  3  Biss.  417;  iVew  Orleans 
Gas  Light  Co.  v.  Bennett,  6  La.  An.  460;  Downs  v.  Ham- 
mond, 47  Ind.  131  ;  Thomas  v.  Whalton,  31  Barb.  172;  High 
on  Receivers,  sees.  324,  326-330. 

Action  by  receivers;  the  pleading  must  aver  the  debts  and 
necessity  for  the  call.  He  must  show  his  title.  Lamar  Ins. 
Co.  v.  Moore,  84  111.  575;  Chandler  v.  Keith,  42  la.  99; 
Chandlery.  Brown,  77  111.  333  ;  Screven  v.  CW&,  48  Ga.  41 ; 
Ingersoll  v.  Cooper,  5  Blackf.  426  ;  Powell  v.  Chandler,  83 
111.  288;  Manlove  v.  Barger,  38  Ind.  211;  .Baftfc  v.  Dam, 
66  N.  C.  252. 

Notice  of  call  precedent  to  suit.  Cole  v.  Joliet  Opera  House, 
79  111.  96;  Heaston  v.  Cincinnati  R.  P.  Co.  16  Ind.  275; 
Corydon  Co.  v.  Pell,  4  Blackf.  472;  1  Redf.  on  Railroads, 
159-160  and  notes,  184  sec.  51;  High  on  Receivers,  sees.  204, 
208,  324. 

Action  for  calls  at  law.  The  liability  is  a  legal  one;  a 
debt  on  simple  contract.  Common  indebitatus  count. 
Angell  &  Ames  on  Corp.  sec.  577  ;  Willard  P.  P.  Co.  v.  Blake, 
6  Hurl.  &  Norm.  410;  Peake  v.  Wabash  P.  P.  Co.  18  111. 
88;  1  Chit.  PI.  (last  ed.)  114,  123,  note;  2  Ibid,  225,  230, 
451-3;  Sanger  v.  Upton,  1  Otto,  62;  Culver  v.  Third  Nat. 
Bank  of  Chicago,  64  111.  528,  538 ;  Bank  of  Poughkeepsie  v. 
Ibbotsun,  24  Wend.  473;  Freeman  v.  Winchester,  10  Sm.  & 
Marsh.  577;  2  Redf.  on  Railroads,  601,  602;  1  Potter,  sec. 
227 ;  Thompson,  sec.  349. 

The  liability  of  stockholders  for  calls  is  several,  not  joint. 
Stewart  v.  Lay,  45  la.  604;  Bailey  v.  Sanger,  4  Dill.  463. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court: 

The  Republic  Life  Insurance  Company,  of  Chicago,  was 
incorporated  by  a  special  act  of  the  legislature,  approved 
March  27, 1869,  and,  by  the  terms  of  its  charter,  was  to  have 
a  corporate  existence  for  a  period  of  fifty  years. 

It  was  authorized  upon  its  organization,  as  therein  pro- 
vided, to  do  a  general  life  insurance  business,  and,  generally, 
to  exercise  the  usual  powers  and  privileges  possessed  by  other 
companies  in  that  kind  of  business.  The  company  was  duly 
organized  during  the  same  year,  but  no  business  seems  to 
have  been  done  by  it  until  the  spring  of  the  following  year, 
when  its  capital  stock  was  increased  from  $500,000  to 
$5,000,000,  and  it  thereupon  commenced  business  under  its 
charter,  and  so  continued  in  business  until  the  25th  day  of 
May,  1877,  when  the  Auditor  of  Public  Accounts,  under  the 
provisions  of  the  act  of  1874,  entitled  "An  act  in  regard  to 
the  dissolution  of  insurance  companies,"  in  force  July  1, 
1874,  filed  a  petition  in  the  Cook  county  circuit  court  against 
the  company,  setting  forth,  among  other  things,  that  the  pe- 
tioner  "  had  lately  caused  an  examination  of  the  Republic 
Life  Insurance  Company,  organized  under  the  laws  of  this 
State,  and  that,  from  such  an  examination,  he  was  of  opinion 
the  condition  of  said  company  was  such  as  to  render  its  fur- 
ther continuance  in  business  hazardous  to  the  insured  there- 
in," and  praying  that  it  might  be  enjoined  from  the  further 
transaction  of  business,  and  also  for  the  appointment  of  a  re- 
ceiver to  take  possession  of  its  assets  and  wind  up  its  affairs. 
Upon  the  filing  of  this  petition,  the  company  appeared,  by 
counsel,  and  such  proceedings  were  had  under  the  petition 
that,  on  the  same  day,  Samuel  D.  Ward,  the  appellant,  was 
appointed  receiver  of  the  entire  estate  and  effects  of  the  com- 
pany, and,  as  such,  was  authorized  to  take  possession  of  the 
same,  and  to  institute  whatever  legal  proceedings  might  be 
necessary  for  that  purpose,  and  the  "  company,  its  officers  and 
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agents,"  were  enjoined  "  until  the  further  order  of  the  court, 
from  further  proceeding  with  their  said  business,"  etc. 

By  the  6th  section  of  the  company's  charter,  it  is  provided 
that  "  the  real  and  personal  property  of  each  individual 
stockholder  shall  be  held  liable  for  any  and  all  losses  and 
liabilities  of  the  company,  to  the  amount  of  stock  subscribed 
or  held  by  him,  and  not  actually  paid  in,  and  that,  in  all 
cases  of  losses  exceeding  the  means  of  the  corporation,  each 
stockholder  shall  be  held  liable  to  the  amount  of  unpaid  stock 
held  by  him."  It  also  appears  that,  in  pursuance  of  certain 
resolutions  adopted  by  a  meeting  of  the  stockholders,  on  the 
11th  day  of  June,  1873,  a  large  number  of  the  certificates  of 
stocky  where  but  20  per  cent  of  the  amount  subscribed  had 
been  paid  in,  were  surrendered  to,  and  canceled  by,  the  com- 
pany, and  new  certificates  issued  to  the  holders,  respectively, 
for  the  number  of  shares  at  par  represented  by  the  20  per 
cent  already  paid  in  or  secured  by  them,  respectively,  which 
is  claimed  by  appellant  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  company. 

The  present  bill  is  filed  by  appellant  as  receiver  under  and 
by  virtue  of  the  orders  of  court  in  the  above  proceeding  by 
the  Auditor,  and  the  act  of  the  legislature  under  which  the 
same  was  had,  against  the  defendants  as  stockholders  of  the 
company ;  its  object  being  to  have  the  action  of  the  company, 
in  cancelling  the  original  certificates  of  stock  in  the  manner 
above  stated,  set  aside  and  annulled  ;  and  also  to  have  an 
assessment  of  60  per  cent,  or  whatever  amount  the  evidence 
may  show  is  necessary,  made  upon  all  the  stockholders,  with- 
out regard  to  the  attempted  cancellation,  for  the  purpose  of 
meeting  the  liabilities  of  the  company.  The  bill  sets  out 
fully  all  the  above  mentioned  facts,  including  the  proceeding 
by  the  Auditor  and  the  several  orders  made  by  the  court 
therein.  It  also  shows  that  upon  his  appointment  the  appel- 
lant executed  a  bond  as  receiver,  and,  as  such,  took  possession 
of  all  the  effects  of  the  company,  and  so  continued  in  posses- 
sion, without  any  objection  on  the  part  of  the  stockholders, 
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till  the  7th  of  May,  1878,  the  day  on  which  the  bill  in  this 
case  was  filed.  The  bill  also  contains  many  other  facts  ad- 
mitted by  the  demurrers,  not  necessary  to  be  mentioned  here, 
for  the  reason  they  do  not  materially  affect  the  legal  questions 
upon  which  this  controversy  depends. 

The  circuit  court  sustained  demurrers  to  the  bill,  and  the 
complainant  electing  to  stand  by  it,  a  final  decree  was 
entered  dismissing  the  same,  which,  on  appeal,  was  affirmed 
by  the  Appellate  Court  of  the  first  district. 

At  the  March  term,  1880,  of  this  court,  the  case  was  before 
us  on  appeal  from  the  Appellate  Court,  and,  from  the  consid- 
eration then  given  it,  we  were  of  opinion  that  the  judgment 
of  the  Appellate  Court  was  right  and,  accordingly,  affirmed  it. 
It  is  again  brought  before  us  upon  a  petition  for  rehearing,  for 
further  consideration.  We  have  given  the  case  such  addi- 
tional investigation,  reflection  and  thought  as  the  time  allotted 
us,  and  the  circumstances,  have  afforded,  and  now  proceed  to 
give  the  conclusions  we  have  reached,  together  with  some  of 
the  reasons  which,  in  our  judgment,  sustain  them. 

One  of  the  most  important  questions  presented  by  the 
record  in  this  case,  and  which  has  been  elaborately  argued  by 
counsel  on  both  sides,  is  the  constitutionality  of  the  act  of 
1874,  under  which  the  receiver  was  appointed.  It  is  very 
clear,  that  if  the  act  in  question  is  unconstitutional,  the 
appointment  of  the  receiver  wasa  nullity,  and  he  has  no  right 
or  authority  to  maintain  the  present  proceeding,  and  the  bill 
of  appellant  was,  therefore,  properly  dismissed  by  the  circuit 
court. 

Its  constitutionality  is  questioned  by  appellees  on  several 
distinct  grounds:  First. — It  is  claimed  "the  act  impairs 
the  obligation  of  the  contract  between  the  State  and  the 
company." 

We  do  not  propose  to  enter  upon  any  general  discussion 
of  what  is  meant  by  "the  obligation  of  the  contract,"  nor  do 
we  deem  it  necessary  to  go  into  an  extended  examination  of 
the  cases  with  a  view  of  eliminating  a  rule  by  which  it  may  be 
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determined,  in  all  cases,  whether  or  not  there  has  been  an 
infraction  of  the  provisions  of  the  Federal  and  State  constitu- 
tions which  forbid  the  passage  of  any  law  by  the  legislature, 
"  impairing  the  obligation  of  contracts,"  but  shall  proceed  at 
once  to  inquire  whether  the  legislation  complained  of  in  this 
particular  case,  shows  a  violation  of  that  provision. 

That  part  of  the  act  in  question,  upon  which  the  validity 
of  the  proceeding  by  the  auditor  mainly  depends,  provides: 
"That  if  the  Auditor  of  State,  upon  examination  of  any 
insurance  company  incorporated  in  this  State,  is  of  the 
opinion  that  *  *  *  *  its  condition  is  such  as  to  ren- 
der its  further  continuance  in  business  hazardous  to  the  insured 
therein,  *  *  ■  #  *  he  shall  apply  by  petition  to  a  judge 
of  any  circuit  court  of  this  State  to  issue  an  injunction, 
restraining  such  company,  in  whole  or  in  part,  from  further 
proceeding  with  its  business  until  a  full  hearing  can  be  had, 
or  otherwise,  as  he  may  direct.  It  shall  be  discretionary  with 
such  judge  either  to  issue  said  injunction  forthwith,  or  to 
grant  an  order  for  such  company,  upon  such  notice  as  he 
may  prescribe,  to  show  cause  why  said  injunction  should  not 
issue,  or  to  cause  a  hearing  to  be  had  on  complaint  and 
answer,  or  otherwise,  as  in  ordinary  proceedings  in  equity, 
before  determining  whether  an  injunction  shall  be  issued. 
He  may  in  all  such  cases  make  such  orders  and  decrees,  from 
time  to  time,  as  the  exigencies  and  equities  of  the  case  may 
require,  and  in  any  case,  after  a  full  hearing  of  all  parties 
interested,  may  dissolve,  modify  or  perpetuate  such  injunc- 
tion, and  make  all  such  orders  and  decrees  as  may  be  needful, 
to  suspend,  restrain  or  prohibit  the  further  continuance  of 
the  business  of  the  company." 

In  the  above  recital,  we  have  purposely  omitted  the  several 
classes  of  cases  provided  for  in  the  act,  which  do  not  concern 
or  in  anywise  affect  the  provision  upon  which  this  case 
depends.  Whether  the  act,  as  to  the  omitted  classes  ,  is  con- 
stitutional, is  a  question  we  shall  not  consider,  as  it  is  not  at 
all  involved   in    the   present   controversy.      The   important 
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inquiry  presented  by  the  record,  so  far  as  the  present  ques- 
tion is  concerned,  is:  Did  the  legislature  have  power  to 
authorize  the  auditor  to  proceed  and  wind  up  the  affairs  of 
the  company  upon  the  grounds  set  forth  in  the  petition  in  this 
case?  If  the  legislature  has  power  to  declare  that  whenever  it 
appears,  from  a  judicial  investigation,  that  an  insurance  com- 
pany has  so  managed  its  affairs  that  its  further  continuance 
in  business  will  be  hazardous  to  the  insured  in  such  company, 
it  shall  be  deemed  a  cause  of  forfeiture  of  its  franchises,  and 
thereupon  to  provide  an  appropriate  remedy  for  enforcing  the 
same,  then  the  petition  of  the  auditor,  in  our  opinion,  con- 
tained a  sufficient  statement  of  the  jurisdictional  facts  to  war- 
rant the  circuit  court  in  proceeding  with  the  cause,  and  any 
mere  error  that  may  have  occurred  during  the  progress  of  the 
suit,  can  not  be  attacked  or  inquired  into  in  the  present  pro- 
ceeding. The  court  having  had  jurisdiction  of  the  subject 
matter  of  the  complaint  and  of  the  defendant  in  the  cause, 
its  determination  must  be  regarded  as  conclusive  in  all  col- 
lateral proceedings.  In  determining  whether  the  legislature 
has  power  to  provide  for  the  winding  up  of  the  company's 
affairs  in  the  manner  provided  by  the  act,  for  the  cause  speci- 
fied in  the  petition,  we  shall  have  to  depend  largely  upon  the 
general  principles  of  law  that  lie  around  the  immediate  con- 
fines of  the  question  in  hand,  for  we  have  not  been  referred 
to,  nor  have  we  been  able  to  find  any  adjudicated  case  of  this 
or  other  courts  exactly  in  point. 

That  the  grant  of  a  charter  by  the  State  to  a  private  corpo- 
ration, creates  a  contract  between  the  State  and  the  corpora- 
tors of  such  company,  is  no  longer  an  open  question,  and  it 
would,  therefore,  be  a  useless  occupation  of  time  to  reconsider 
the  reasons  by  which  that  conclusion  is  reached.  It  follows, 
therefore,  where  the  right  to  do  so  has  not  been  reserved  in  the 
grant,  that  it  is  not  within  the  power  of  the  legislature,  after  the 
acceptance  of  such  charter,  to  engraft  upon  it  any  new  terms 
or  provisions  without  the  concurrence  or  assent  of  the  corpora- 
tion.    Yet,  in  contracts  of  this  kind,  as  in  most  of  others,  there 
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are  annexed  to  them,  by  implication  of  Jaw,  certain  terms  and 
conditions  which  are  as  much  a  part  of  the  contract  as  those 
which  are  expressly  stated  ;  and,  upon  this  principle,  the  cor- 
porators of  every  such  company  are  held  to  impliedly  agree 
to  take  the  privileges  and  immunities  conferred  by  the 
charter,  subject  to  the  right  of  the  State  to  reclaim  them  for 
any  manifest  misuser  of  them.  So,  every  private  corpora- 
tion, in  accepting  its  charter,  impliedly  undertakes  and 
agrees,  upon  condition  of  forfeiture,  that  it  will  exercise  the 
rights  and  privileges  conferred  upon  it  in  furtherance  of  the 
objects  and  purposes  of  its  creation,  and  not  otherwise,  and 
that  it  will  so  manage  and  conduct  its  affairs  that  it  shall  not 
become  dangerous  or  hazardous  to  the  safety  or  well  being 
of  the  State  or  community  in  and  with  which  it  transacts  its 
business. 

This  view  necessarily  results  from  some  of  the  fundamental 
principles  which  underlie  our  political  system.  The  accepted 
theory  with  us  is,  that  all  political  power  primarily  resides 
in  the  people,  and  that  governments  are  instituted  by  them 
for  their  common  safety,  good  order  and  well-being. 

To  this  end  written  constitutions  are  ordained,  providing 
for  the  selection,  from  among  the  people,  of  several  distinct 
classes  of  persons,  or  political  agencies,  among  whom  the 
powers  of  government  are,  by  the  provisions  of  most  consti- 
tutions, so  distributed  that  no  one  class  is  permitted  to  exer- 
cise any  of  the  powers  conferred  upon  either  of  the  others. 
These  political  agencies,  commonly  called  branches  of  gov- 
ernment, are  the  representatives  of  the  people  in  their  sover- 
eign capacity  ;  and  the  powers  thus  conferred  upon  them,  so 
far  as  they  are  essential  to  the  attainment  of  the  objects  and 
purposes  of  the  government,  are  held  by  them  in  trust  for 
the  people,  and  it  is  not  in  their  power  to  delegate  them  to 
others,  or  to  contract  or  barter  them  away. 

If  it  be  conceded  that  one  legislature  may  rightfully,  in 
any  case,  dispose  of  some  portion  of  its  legislative  powers,  so 
that  the  succeeding  legislature  would   find  itself   possessed 
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of  less  power  than  its  predecessor,  it  might,  upon  the  same 
principle,  dispose  of  another  portion,  and  so  this  process  of 
diminution  might  go  on  indefinitely,  until  the  powers  of  leg- 
islation would  be  entirely  exhausted. 

While  we  do  not  believe  the  legislature  possesses  any  such 
power,  yet  we  concede  it  may,  in  the  exercise  of  its  legisla- 
tive functions,  enter  into  contracts  by  which  the  State  will 
be  bound  to  the  same  extent  as  individuals.  But  all  such 
contracts  must  be  regarded  as  subject  to  the  right  or  duty 
of  the  legislature,  in  the  exercise  of  its  police  power,  to  adopt 
such  reasonable  laws,  rules  and  regulations  as  shall  be  neces- 
sary for  the  safety,  good  order  and  well-being  of  the  people. 

Nor  does  the  grant  of  private  charters  by  the  State  at  all 
aifect  the  right  of  the  legislature  to  enact  general  laws  for 
the  better  government  of  corporations  and  the  regulation  of 
their  rights  and  franchises,  provided  it  does  not,  under  the 
pretense  of  regulating,  substantially  impair  the  rights  them- 
selves. 

Private  corporations,  created  for  business  purposes,  are 
artificial  beings,  clothed  with  certain  rights  and  privileges, 
and  are  permitted  to  own  and  acquire  property  for  certain 
purposes  and  to  a  limited  extent;  and,  when  so  created,  they 
are  subject  to  the  same  legislative  control  that  natural  per- 
sons are  under  like  circumstances. 

With  certain  constitutional  limitations,  the  rights  of  all 
persons,  whether  natural  or  artificial,  are  subject  to  such  leg- 
islative control  as  the  legislature  may  deem  necessary  for  the 
general  welfare,  and  it  is  a  fundamental  error  to  suppose 
there  is  any  difference  in  this  respect  between  the  rights  of 
natural  and  artificial  persons.  They  both  stand  precisely  upon 
the  same  footing.  While  personal  liberty  is  guaranteed  by 
the  constitution  to  every  citizen,  yet,  by  disregarding  the 
rights  of  others,  one  may  forfeit  not  only  his  liberty,  but 
even  life  itself.  So  a  corporation,  by  refusing  to  conform  to 
the  law  of  its  creation,  or  by  so  conducting  its  business 
affairs  as  to  defeat  the  objects  and  purposes  of  its  promoters, 
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and  the  design  of  the  legislature  in  creating  it,  may  forfeit 
the  right  to  further  carrv  on  its  business,  and  also  its  exist- 
ence  as  an  artificial  being.  The  fact  that  the  stockholders 
may  be  personally  injured  by  declaring  a  forfeiture  of  the 
company's  franchises,  and  causing  its  affairs  to  be  wound  up 
in  a  case  of  this  kind,  is  not  a  sufficient  reason  why  it  should 
not  be  done,  if  the  further  continuance  of  its  business  would 
be  dangerous  to  community.  In  the  proper  exercise  of  the 
police  power,  laws  are  often  enacted  by  the  legislature  for 
the  common  good,  which  materially  affect  the  value  of  certain 
kinds  of  property,  by  which  a  particular  class  of  persons  are 
injured,  yet  such  consequences  do  not  at  all  affect  the  validity 
of  the  legislation,  and  to  such  losses  the  maxim  damnum 
absque  injuria  applies.  It  is  generally  said  one  may  do  as  he 
pleases  with  his  own  property,  but  this  is  subject  to  the  im- 
portant qualification — he  must  please  to  do  with  it  as  the  law 
requires.  He  must  use  it  in  such  a  manner  as  not  to  injure 
others  in  theenjoymentof  theirs.  While  itmight  be  very  profit- 
able to  one  to  establish  upon  his  own  premises  a  soap  factory, 
or  other  offensive  business,  the  law  would  not  permit  him  to 
do  so  if  its  establishment  would  injuriously  affect  the  com- 
fort or  health  of  the  neighborhood,  or  even  of  a  single  familv. 
The  maxim  Sic  utere  tuo  ut  alienum  non  Icedas,  applies  to  all 
such  cases.  We  might  go  on  indefinitely,  giving  instances 
illustrative  of  the  general  principle  that  private  inconven- 
iences and  losses  are  often  imposed  by  the  law  for  the  com- 
mon good,  but  it  is  unnecessary  to  do  so.  The  principle  is 
well  understood,  and  of  constant  application. 

These  general  principles  would  seem  to  warrant  the  con- 
clusion that  the  legislature  is  authorized,  in  the  proper  exer- 
cise of  the  police  power,  to  adopt  such  necessary  legislation 
and  regulations  as  will  effectually  protect  community  from 
losses  and  injury  incident  to  a  public  business  conducted  by 
a  corporation  under  a  charter  from  the  State,  where  such  busi- 
ness has  become  hazardous,  and  will  probably  result  in 
39—97  III. 
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financial   distress  and   disappointed   hopes   to   those  who,  in 
ignorance  of  its  condition,  do  business  Avith  it. 

It  is  also  urged  that  "the  act  changes  the  contract  rights 
of  the  company,  and  thereby  impairs  the  obligation  of  the 
contracts  entered  into  by  it  with  its  policy-holders  prior  to 
the  passage  of  the  statute." 

What  Ave  have  already  said  is  equally  applicable  to  this 
objection.  If  the  legislature,  subject  to  the  limitations  Ave 
have  mentioned,  may,  in  the  exercise  of  its  police  poAver, 
rightfully  pass  laAVS  for  the  control  and  government  of  cor- 
porations, Avithout  regard  to  the  time  of  their  creation,  as  we 
hold  it  may,  it  follows  that  the  contracts  between  the  com- 
pany and  policy-holders  Avere  entered  into  subject  to  this 
right  of  legislation,  and  consequently  the  act  in  question  is 
not  obnoxious  to  the  objection  urged. 

It  is  further  said  the  act  is  ex  post  facto  in  its  operation. 
Or,  in  other  Avords,  it  is  claimed  that  the  financial  condition 
of  the  company  became  hazardous,  if  at  all,  before  the  act  of 
1874,  and  that  prior  to  that  time  such  hazardous  condition 
Avas  no  cause  of  forfeiture,  and  that,  by  the  terms  of  that, 
act,  its  provisions  are  extended  to  pre-existing  companies, 
including  the  Republic  Life  Insurance  Company.  Stoneet  al. 
v.  The  State,  Sup.  Court  Miss.,  South.  L.  &  J.  R.,  July,  1880, 
557;  Buggies  v.  The  People,  91  111.  256;  Dunne  v.  The  People, 
94  111.  120. 

This  position,  in  our  view,  is  based  upon  a  misapprehen- 
sion of  the  scope  and  effect  of  the  act.  We  do  not  under- 
stand it  to  create  any  new  cause  of  forfeiture. 

The  business  of  an  insurance  company  is  to  take  risks  in 
consideration  of  premiums  paid  therefor,  and,  whenever  the 
financial  condition  of  a  company  is  such  that  it  can  not  make 
good  its  losses,  it  has  no  right,  in  morals  or  law,  to  continue 
the  business  any  longer;  and  to  do  so  would  be  a  palpable 
fraud  upon  those  doing  business  Avith  it. 

By  the  common  law,  a  misuser  by  a  corporation,  of  its 
franchises,  is  a  cause  of  forfeiture,  and  it  is  difficult  to  conceive 
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of  a  greater  abuse  of  a  company's  franchise  than  to  continue 
taking  risks  and  accepting  premiums  when  there  is  no  prob- 
ability of  its  ever  being  able  to  pay  its  losses,  and  such  an 
abuse  of  its  franchises  is  a  good  cause  of  forfeiture  inde- 
pendent of  the  statute. 

Even  admitting  no  case  can  be  found  prior  to  the  act  of 
1874,  in  which  it  has  been  held  the  taking  of  risks  and  receiv- 
ing of  premiums  by  an  insurance  company,  without  any 
present  or  prospective  ability  to  pay  losses,  is  a  cause  of  for- 
feiture, it  does  not,  therefore,  follow  that  the  principles 
upon  which  courts  act,  in  revoking  charters,  do  not  warrant 
the  dissolution  of  an  insurance  company,  for  such  cause. 
Moreover,  the  legislature  must  be  held  to  have  the  requisite 
power  to  meet  new  dangers  and  complications  as  they  arise. 
As  the  State  increases  in  wealth  and  power,  and  business 
interests  become  more  varied  and  diversified,  new  complica- 
tions from  time  to  time  arise,  requiring  the  application  of 
existing  principles  that  have  hitherto  lain  comparatively  dor- 
mant, and  it  is  the  unquestioned  right  of  the  legislature,  as 
shown  by  immemorial  usage,  to  remind  the  people  of  the 
existence  of  such  principles,  by  presenting  them  anew  in 
statutory  form,  or,  in  other  words,  to  enact  statutes  declara- 
tory of  the  common  law. 

The  statute  then  simply  affords  a  new  and  highly  appro- 
priate remedy  for  reclaiming,'  by  the  State,  the  rights  and 
privileges  conferred  upon  companies  by  their  charters  where 
there  has  been  a  misuser  or  manifest  abuse  of  them,  and 
such  an  act  the  legislature  was  authorized  to  pass. 

It  is  next  urged  that  the  statute  is  unconstitutional,  for  the 
reason  it  does  not  provide  for  a  trial  by  a  jury,  and  the  pro- 
visions of  the  present  constitution,  and  also  that  of  1848, 
with  respect  to  this  subject,  are  cited  and  relied  on.  The 
right  in  question  pertains  exclusively  to  the  remedy,  and  it  is, 
therefore,  competent  for  the  legislature  to  either  extend  it  or 
contract  it,  except  so  far  as  it  is  prohibited  by  constitutional 
restrictions.     No  disposition,  however,  has  ever   been  mani- 
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fested  on  the  part  of  the  legislature  or  constitutional  conven- 
tions to  abridge  it ;  but,  on  the  contrary,  from  the  formation 
of  the  State  government  to  the  present  time,  the  right,  as  it 
existed  by  the  common  law  when  transplanted  in  this  country  by 
oar  English  ancestors,  has  been  fully  recognized  and  enforced 
by  the  courts,  constitutional  guarantees,  and  legislative  enact- 
ments, so  that  it  exists  at  the  present  time  substantially  as  it 
did  then,  except  so  far  as  it  may  have  been  modified  by  long 
and  uniform  usage.  The  constitution  of  1818  provided  that 
"  the  right  of  trial  by  jury  shall  remain  inviolate;"  that  of 
1848,  that  "  the  right  of  trial  by  jury  shall  remain  inviolate 
and  shall  extend  to  all  cases  at  law  without  regard  to  the 
amount  in  controversy ;" and  that  of  1870,  that  "the  right 
of  trial  by  jury,  as  heretofore  enjoyed,  shall  remain  invio- 
late, but  the  trial  of  civil  cases,  before  justices  of  the  peace, 
by  a  jury  of  less  than  twelve  men,  may  be  authorized  by 
law." 

These  several  provisions,  so  far  as  the  present  inquiry  is 
concerned,  practically  amount  to  the  same  thing. 

The  constitution  of  1870,  by  which  the  question  under 
consideration  must  be  determined,  guarantees  the  right  of 
trial  by  a  jury  to  all  persons,  whether  natural  or  artificial, 
to  the  same  extent  and  in  the  same  manner  ithadbeen  enjoyed 
previous  to  its  adoption.  The  provisions  of  the  previous 
constitutions  above  .cited  were  never  regarded,  so  far  as  we 
are  advised,  as  being  mandatory  upon  courts  of  equity,  if, 
indeed,  as  having  any  application  to  proceedings  in  those 
courts.  And  it  was,  and  still  is,  under  the  present  constitu- 
tion, the  constant  practice  of  those  courts  to  decide,  without 
the  intervention  of  a  jury,  important  questions  of  fact, 
involving  property  rights,  without  at  all  consulting  the 
wishes  of  the  parties  to  the  proceeding;  whereas,  if  the  same 
questions  were  to  arise  in  a  common  law  action,  either  of  the 
parties  to  the  suit  would  have  the  constitutional  right  to  have 
them  passed  upon  by  a  jury. 
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And  the  right  of  a  court  of  equity  to  pass  upon  questions 
c-f  this  kind  does  not  depend  upon  the  fact  that  the  cause  of 
action  was  one  of  equitable  cognizance  prior  to  the  adoption 
of  the  existing  constitution.  It  is  sufficient  if  it  is  one  in 
fact,  without  regard  to  when  it  became  so,  or  was  first  recog- 
nized by  the  courts  as  such.  It  is  a  fact  well  understood  by 
all  who  are  familiar  with  the  history  of  courts  of  equity, 
that  their  jurisdiction,  from  the  earliest  times  to  the  present, 
has  been  of  a  gradual  and  constant  growth. 

Originally,  the  subjects  over  which  they  assumed  jurisdic- 
tion were  comparatively  few,  but  in  process  of  time  they  have 
gradually  increased  to  an  almost  indefinite  extent.  Nor  is  it 
important  whether  this  gradual  growth  in  their  jurisdiction 
is  attributable  to  direct  legislation  or  to  the  enlarged  views 
of  the  eminent  chancellors  who  have  presided  over  and  shed 
so  much  lustre  upon  those  courts.  It  is  sufficient  if  the  sub- 
ject matter  of  the  suit  is  one  of  equitable  cognizance,  without 
regard  to  when  it  first  became  so  or  was  recognized  as  such, 
and  in  all  such  cases,  except  where  some  statute  has  other- 
wise expressly  provided,  the  court  may,  if  it  thinks  proper  to 
do  so,  pass  upon  all  questions  of  fact  involved  in  the  contro- 
versy without  the  intervention  of  a  jury.  Of  course  it  would 
not  be  competent  for  the  legislature  to  defeat  the  right  of 
trial  by  a  jury  in  common  law  cases  by  simply  declaring 
they  might  be  tried  in  courts  of  chancery  and  that  the  pro- 
ceedings therein  should  conform  to  the  proceedings  in  chancery 
causes.  This  would  simply  be  an  attempted  evasion  of  the  pro- 
visions of  the  constitution. 

Where  a  new  class  of  cases  are,  by  legislative  action, 
directed  to  be  tried  as  chancery  causes,  it  must  appear  that, 
when  tested  by  the  general  principles  of  equity,  they  are  of 
an  equitable  character,  and  can  be  more  appropriately  tried 
in  a  court  of  equity  than  in  a  court  of  law.  And  if  of  this 
character,  when  brought  in  a  court  of  equity  they  stand  upon 
the   same  footing  with  other  causes,  and  the  court  will  have 
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the  right,  as  in  other  cases,  to  determine  all  questions  of  fact 
without  submitting  them  to  a  jury. 

Testing  the  class  of  cases  provided  for  by  the  act  of  1874, 
under  which  the  proceeding  by  the  Auditor  was  had,  it  must 
be  conceded  they  are,  in  many  respects,  of  an  equitable  char- 
acter, and  could  not  well  be  tried  except  in  a  court  of  equity. 
The  proceeding  contemplated  by  the  act,  if  contested,  will, 
in  every  case,  necessarily  involve  an  investigation  of  the 
entire  affairs  of  the  company,  including  the  adjustment  of 
complicated  accounts,  which  could  scarcely  be  done  at  all  in 
a  proceeding  at  law.  A  suit  of  this  kind  is  not  a  mere  stat- 
utory legal  action  required  to  be  prosecuted  on  the  equity 
side  of  the  court,  which  might,  if  the  law  so  directed,  be 
brought  with  equal  convenience  and  propriety  on  the  law 
side,— but,  on  the  contrary,  it  is,  both  in  its  procedure  and  in 
its  nature  and  effect,  an  equitable  action.  This,  then,  being 
the  character  of  the  proceeding  provided  for  in  the  act,  we 
are  unable  to  perceive  any  more  necessity  for  a  jury  in  it 
than  in  any  other  chancery  case,  and  we  are  therefore  of 
opinion  that  the  act  is  not  unconstitutional  because  it  did 
not  expressly  provide  for  a  jury.  But  even  admitting  that  a 
party  is  entitled,  under  the  constitution,  to  have  the  contro- 
verted facts  arising  under  a  proceeding  of  the  kind,  submitted 
to  a  jury,  it  does  not  necessarily  follow  that  the  act  is  uncon- 
stitutional because  it  does  not  expressly  provide  for  a  jury, 
for  if  it  is  a  case  in  which  the  party  is  entitled  to  a  jury,  the 
constitution  has  already  provided  for  that,  and  the  presump- 
tion is  that  the  court  would  order  the  issues  of  fact  submitted 
to  a  jury  unless  the  parties,  by  agreement,  should  dispense 
with  it. 

The  constitutional  provisions  Ave  have  cited  were  designed 
simply  to  secure  the  right  of  trial  by  jury  in  all  tribunals 
exercising  common  law  jurisdiction,  as  it  had  theretofore 
been  enjoyed.  It  was  not  intended  to  confer  the  right  in 
any  class  of  cases  where  it  had  not  previously  existed.  ISTor 
was  it  intended  to  introduce  it  into  special  summary jurisdic- 
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tions  unknown  to  the  common  law,  and  which  do  not  provide 
for  that  mode  of  trial.  Johnson  v.  Joliet  andChicago  Railroad 
Co.  23  111.  203;  Sedgwick  on  Stat,  and  Const.  Law,  549;  Boss 
v.  Irving,  14  111.  171.  We  do  not  think  the  objection  is  well 
taken. 

Finally,  it  is  urged  that  the  act  is  unconstitutional  for  the 
reason  it  "deprives  the  stockholders  of  their  property,  liber- 
ties and  franchises,  without  due  process  of  law."  We  do 
not  see  any  force  in  this  objection.  The  act  contemplates 
and  provides  for  a  full  hearing  upon  due  notice  to  all  parties 
interested,  and  if,  by  the  general  principles  of  law  and  the 
practice  of  courts  of  chancery,  the  stockholders  are  not  fully 
represented  by  the  corporation  itself,  and  should,  therefore, 
be  personally  brought  into  court,  there  is  nothing  in  the  act 
that  forbids  it;  but  on  the  contrary,  a  proper  construction 
of  it  would  require  it  to  be  done,  and  if  it  was  not  done  in 
this  particular  case,  it  is  not  the  fault  of  the  act,  but  a  mere 
error  in  the  proceedings  under  it.  There  is  nothing  in  this 
objection. 

It  is  also  claimed  by  appellees,  that  before  the  court  was 
authorized  to  appoint  a  receiver,  there  must  have  been,  in 
the  language  of  the  first  section,  "a  full  hearing  of  all  the 
parties  interested,"  and  a  final  decree  rendered  dissolving  or 
restraining  the  corporation  "from  further  continuance  of  its 
business."  This  conclusion  is  evidently  warranted  by  the 
language  of  the  fifth  section.  It  provides  that  "  when  *  *  * 
the  corporation  is  restrained  from  further  prosecution  of  its 
business,  or  is  dissolved,  as  hereinbefore  provided,  the  court, 
upon  the  application  of  the  Auditor,  or  of  a  member,  stock- 
holder, or  creditor,  may,  at  any  time  before  the  expiration  of 
said  two  years,  appoint  one  or  more  persons  to  be  receivers, 
to  take  charge  of  the  estate  and  effects  of  the  company," 
etc.  This  language,  taken  in  connection  with  the  last  sen- 
tence of  the  first  section,  above  cited,  leaves  but  little  room, 
if  any,  to  doubt  that  it  was  not  the  design  of  the  legislature 
that  the  corporation  should  be  dispossessed  "  of  its  estate  and 
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effects"  without  an  opportunity  of  first  being  heard  upon  the 
merits.  The  first  section  authorizes  the  court,  "after  a  full 
hearing  of  all  parties  interested,  to  dissolve,  modify,  or  per- 
petuate such  injunction,  and  make  all  such  orders  and  decrees 
as  may  be  needful  to  suspend,  restrain,  or  prohibit  the  fur- 
ther continuance  of  the  business  of  the  company,"  and  the 
fifth  section  authorizes  the  court  to  appoint  one  or  more  re- 
ceivers "when  *  *  *  the  corporation  is  restrained  from 
further  prosecution  of  its  business,  or  is  dissolved,"  etc.  It 
thus  seems  to  be  clear,  the  act  does  not  contemplate  the  ap- 
pointment of  a  receiver  until  the  company  shall  have  been 
dissolved  or  restrained  from  the  further  continuance  of  its 
business,  and  the  court,  by  the  first  section,  is  not  authorized, 
as  we  have  just  seen,  to  make  any  such  order  of  dissolution, 
etc.,  until  there  has  been  a  hearing  upon  the  merits,  and  such 
we  hold  to  be  the  proper  construction  of  the  act. 

It  is  further  contended  by  appellees,  that  the  expression 
"all  parties  interested,"  occurring  in  the  first  section,  in- 
cludes the  stockholders  of  the  company,  and  that  they  were, 
therefore,  necessary  parties  to  the  proceeding,  and  that  the 
court,  having  proceeded  to  the  appointment  of  a  receiver 
without  having  them  before  it,  its  action  is  not  binding  upon 
them.  Or,  in  other  words,  the  court  not  having  jurisdiction 
of  the  persons  of  the  stockholders,  and  they  being  indispensa- 
ble parties  to  the  proceeding,  the  court  acted  without  juris- 
diction in  making  the  appointment,  and  hence  the  receiver 
has  no  right  or  authority  to  maintain  the  present  suit.  Upon 
the  former  consideration  of  this  case  a  majority  of  the  court 
assented  to  this  view  of  the  question,  but,  upon  further  con- 
sideration, we  are  satisfied  the  position  is  not  tenable. 

The  general  rule  unquestionably  is,  that  where  some  right 
is  sought  to  be  enforced  against  a  corporation,  and  the  relief 
asked  will  only  affect  the  stockholders  as  stockholders,  and 
no  discovery  nor  relief  is  sought  against  them  as  individuals, 
then  they  are  unnecessary  parties  to  a  bill  in  chancery. 
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Treating  the  petition  as  a  bill,  and  testing  the  question  by 
this  general  rule,  the  stockholders  were  not  indispensable 
j^arties  to  the  proceeding,  for  the  petition  neither  seeks  dis- 
covery nor  relief  against  the  stockholders.  The  only  way  in 
which  they  are  affected  by  the  proceeding  is  in  their  charac- 
ter as  stockholders,  and  in  that  character,  where  nothing  is 
required  of  them  personally,  they  are  sufficiently  represented 
by  the  corporation  itself, — hence  the  general  rule  is,  that  judg- 
ments and  decrees  are  at  least  'prima  facie  binding  on  the 
corporators  or  stockholders. 

In  various  parts  of  the  act  the  company  is  referred  to  as 
the  party  against  which  the  proceedings  are  assumed  to  have 
been  brought,  and,  while  the  act  evidently  contemplates  cases 
where  the  proceeding  will  be  against  parties  other  than  the 
corporation  itself,  we  are  unable  to  find  any  expression  in  it 
that  necessarily  refers  to  the  stockholders;  and,  if  they  were 
indispensable  parties  in  every  case,  it  is  but  reasonable  to 
suppose  the  act  would  have  so  provided,  or,  at  least,  would 
have  contained  some  specific  reference  to  them  as  such,  as  it 
has  with  respect  to  the  company.  Upon  more  mature  con- 
sideration, therefore,  we  are  of  opinion  that  by  the  expression 
"all  the  parties  interested,"  nothing  farther  was  intended 
than  that  the  court  should  have  before  it,  at  the  hearing,  all 
such  parties  as  by  the  general  rules  of  chancery  procedure  are 
deemed  necessary  and  proper  parties.  Indeed,  that  provision 
requires  nothing  more  than  what  the  general  principles  of 
law  would  require  without  it.  It  is  the  duty  of  the  com- 
plainant in  every  suit  in  chancery  to  have  "all  parties  inter- 
ested" before  the  court,  either  as  co-complainants  or  defend- 
ants. And  that  is  all  it  requires.  So  the  statute  is  really, 
so  far  as  that  question  is  concerned,  but  declaratory  of  the 
existing  law. 

Under  this  construction  of  the  act,  the  stockholders  might 
or  might  not  be  necessary  parties,  depending  altogether  upon 
the  circumstances  in  each  particular  case. 
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Suppose,  for  illustration,  the  stockholders,  or  some  part  of 
them,  were  unlawfully  using  or  converting  the  property  of 
the  company  to  their  own  use,  and  one  of  the  objects  of  the 
petition  was  to  obtain  discovery  with  reference  to  their  con- 
duct, or  to  charge  the  stockholders  personally  on  account  of 
the  property;  or,  in  short,  to  obtain  any  relief  against  them 
with  respect  to  it.  In  such  case  the  stockholders,  or  so  many 
of  them  as  were  implicated,  and  against  whom  relief  was 
sought,  would  be  proper  and  necessary  parties.  And  even 
strangers  might  become  necessary  parties  in  the  same  way. 
Again,  there  might  be  special  circumstances  under  which  it 
would  be  proper  to  admit  stockholders,  or  even  strangers,  as 
parties,  on  their  own  petition.  In  any  of  the  cases  supposed 
the  parties  thus  brought  before  the  court  would,  in  connec- 
tion with  the  company  itself,  sufficiently  answer  what  was 
intended  by  "  all  parties  interested." 

There  is  no  principle  upon  which  it  can  be  held  that  the 
stockholders,  simply  as  stockholders,  are  necessary  parties  to 
a  proceeding  of  the  kind,  without  including  the  creditors  of 
the  company  also.  Neither  of  them  have  anything  more  than 
an  equity  in  the  assets  of  the  company,  and  the  latter  have 
the  superior  equity,  for  the  stockholders  are  entitled  to 
nothing  until  the  creditors  are  fully  paid.  1  Perry  on  Trusts, 
sec.  242.  The  corporation  is  the  owner  of  the  property,  and 
not  the  stockholders.  To  hold  that  all  the  stockholders  and 
creditors  of  the  company  are  necessary  parties  in  every  case, 
would  have  the  effect  of  defeating  the  objects  and  purposes 
of  the  act  altogether,  for  they  are,  presumably,  so  numerous 
it  would  be  wholly  impracticable  to  get  them  before  the  court, 
and  even  if  that  could  be  done,  the  proceeding  would  neces- 
sarily be  attended  with  such  delay,  inconvenience  and  enor- 
mous expense,  that  it  could  result  in  no  benefit  to  any  one, 
but,  in  the  end,  would  absorb  the  entire  assets  of  the  con- 
cern. 

As  already  stated,  we  are  of  opinion  the  act  contemplates 
a  hearing  on  the  merits  before  the  appointment  of  a  receiver; 
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Mr.  Justice  Walker,  dissenting. 

but,  in  the  present  case,  as  the  facts  in  the  petition  were 
admitted,  the  necessity  of  a  hearing  was  obviated;  but  the 
court  should,  before  appointing  the  receiver,  have  entered  a 
final  order  or  decree  upon  the  merits,  either  dissolving  the 
corporation  or  restraining  it  from  the  further  continuance  of 
its  business.  But  the  failure  to  do  this  was  merely  error, 
which  did  not  at  all  affect  the  jurisdiction  of  the  court,  and 
hence  it  is  of  no  importance  in  the  present  case, — for,  if  the 
court  had  jurisdiction  of  the  subject  matter  of  the  suit  and 
of  the  parties,  the  regularity  of  the  receiver's  appointment 
can  not  be  inquired  into  in  the  present  suit.  Whether  the 
error  in  question  is  such  an  one  as  would  require  a  reversal 
of  the  order  in  that  proceeding,  if  of  such  a  character  as  to 
be  reviewed,  is  not  before  us,  and  can  not,  therefore,  be  deter- 
mined on  this  appeal. 

It  follows,  from  what  we  have  said,  the  circuit  court  erred 
in  sustaining  the  demurrers  to  the  bill  and  rendering  a  final 
decree  against  the  complainant,  and  it  was,  therefore,  error 
in  the  Appellate  Court  to  affirm  that  decree. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  to  that  court  with  directions  to  reverse  the 
decree  of  the  circuit  court,  and  remand  the  cause  for  further 
proceedings  in  conformity  with  the  views  of  this  court,  as 
expressed  in  this  opinion. 

Judgment  reversed, 

Mr.  Justice  Walker,  dissenting: 

I  am  unable  to  concur  in  the  conclusion  reached  in  this 
case.'  I  hold,  that  until  there  was  a  decree  rendered,  holding 
that  the  corporation  had  forfeited  their  franchises  and  dissolv- 
ing the  body,  the  court  had  no  power  to  appoint  a  receiver  to 
take  charge  of  its  property  and  assets,  with  the  powers  inci- 
dent to  such  an  appointment.  Such  a  finding  and  decree,  I 
hold,  are  absolutely  essential  to  the  exercise  of  the  power. 
I  therefore  hold  that  appointment  was  void.  A  law  author- 
izing   the  appointment,   before   such  a  finding   and   decree, 
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would  not  be  according  to  due  course  of  law,  and  would  be 
unconstitutional. 

I  hold,  all  of  the  stockholders  were  parties  in  interest,  and 
are  embraced  in  the  statute,  and  they  should  have  been  made 
parties  to  the  bill  to  dissolve  the  corporation.  I  think  the 
statute  so  requires,  and  we  have  no  power  to  inquire  into  the 
question  whether  it  is  the  most  proper. 

Mr.  Chief  Justice  Dickey,  also  dissenting. 


John  Garrick  et  al. 

v. 

Angie  P.  Chamberlain  et  al. 

Filed  at  Ottawa  May  18,  1880 — Rehearing  denied  Marcli  Term,  1881. 

1.  Abatement — pendency  of  another  suit.  The  ordinary  mode  of  taking 
advantage  of  the  pendency  of  another  suit  for  the  same  cause  of  action,  is 
by  plea  in  abatement,  and  it  is  essential  to  such  plea  that  it  should  contain 
an  averment  that  the  former  suit  is  still  pending. 

2.  Same — writ  of  error — appeal  to  another  court.  So  where  the  record 
on  a  writ  of  error  from  the  Appellate  Court  shows  the  taking  and  perfect- 
ing of  an  appeal  to  the  Supreme  Court,  but  fails  to  show  that  the  appeal  is  still 
pending  in  that  court,  a  motion  to  dismiss  the  writ  of  error  because  of  such 
appeal,  which  does  not  contain  an  averment  that  the  appeal  is  still  pending, 
is  properly  overruled. 

3.  Dismissal  op  appeal — whether  it  will  operate  as  an  affirmance  of  the  judg- 
ment below.  The  dismissal  of  an  appeal  to  this  court  is  equivalent  to  a  regu- 
lar, technical  affirmance  of  the  judgment  below,  so  as  to  entitle  the  party  to 
claim  a  forfeiture  of  the  appeal  bond,  and  have  his  action  therefor.  But  this 
is  the  extent  of  the  rule.  The  dismissal  will  not  operate  as  an  affirmance  so 
as  to  defeat  the  jurisdiction  of  an  Appellate  Court  on  writ  of  error  in  respect 
of  the  same  judgment. 

4.  Acknowledgment — of  deed  in  another  State.  Where  the  acknowledg- 
ment of  a  deed  or  power  of  attorney  taken  in  another  State  is  shown  to  have 
been  in  conformity  to  its  laws  by  the  statute  of  such  State,  it  will  be  sufficient 
under  our  law. 
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5.  Certificate  of  evidence — must  be  taken  as  appears  of  record.  This 
court  can  take  no  notice  of  statements  made  as  to  what  a  certificate  of  evi- 
dence as  filed  showed,  when  there  is  no  evidence  thereof  preserved  in  the 
record,  but  the  certificate  must  be  taken  as  it  appears  in  the  record. 

6.  Practice — grounds  of  motions  must  be  preserved  in  the  record.  Where  the 
record  from  the  Appellate  Court  shows  only  the  making  and  overruling  of 
certain  motions,  without  preserving  in  the  record  the  grounds  of  the  motions, 
this  court  can  not  say  the  rulings  were  erroneous. 

7.  Same — compelling  production  of  documentary  evidence.  The  circuit  court 
has,  by  statute,  express  authority,  upon  motion  and  sufficient  cause] shown,  to 
require  parties  to  produce  books  and  writings  in  their  possession  which  con- 
tain evidence  pertinent  to  the  issue  to  be  tried,  and  when  the  affidavit  on 
which  a  party  was  compelled  to  produce  an  abstract  of  title  is  not  pi^eserved 
in  the  record,  it  will  be  presumed  the  order  was  made  upon  good  and  sufficient 
cause  shown. 

8.  Conveyance — by  one  who  has  parted  with  his  title  passes  nothing.  "Where 
a  party  has  once  conveyed  all  the  interest  he  has  in  land,  a  subsequent  quit- 
claim deed  from  him  will  pass  no  title. 

9.  Tax  title — on  sale  by  city  collector  on  judgment  rendered  before  the 
adoption  of  present  constitution.  A  sale  of  land  or  lots  by  a  city  collector,  under 
a  judgment  against  the  same  for  taxes  and  special  assessments  rendered  in 
March,  1870,  before  the  present  constitution  was  adopted  and  went  into 
effect,  is  not  void  because  not  made  by  some  general  officer  of  the  county 
authorized  to  receive  taxes.  The  constitutional  provision  is  not  retrospective 
and  has  no  application  to  judgments  for  taxes  before  it  took  effect,  and  before 
the  necessary  and  appropriate  legislation  was  had  under  such  provision. 

10.  Same — notice  of  sale  before  deed.  Where  a  lot  sold  for  taxes  has  not  been 
assessed  in  the  name  of  any  person,  and  notice  of  its  sale  for  taxes  has  been 
served  upon  the  only  person  in  possession  of  the  same,  it  will  be  sufficient 
under  the  statute  and  constitutional  provision,  although  such  occupant  is 
not  the  owner. 

11.  Same — sufficiency  of  notice  in  description.  There  is  no  substantial  defect 
in  a  notice  served  upon  the  occupant  of  a  lot  sold  for  taxes,  which  describes 
the  premises  as  "lot  5,  lot  23  in  Carpenter's  addition,"  etc.,  instead  of  "lot  5 
in  block  23,"  as  the  person  served  could  not  be  misled  by  it,  and  would  under- 
stand it  was  the  lot  5  of  which  he  was  in  the  occupancy. 

12.  Constitution — construction.  There  is  a  difference  between  enforcing 
an  inhibition  of  a  constitution  in  a  proceeding  instituted  after  it  took  effect, 
in  disregard  of  its  plain  terms,  and  a  retroactive  construction  which  would 
carry  the  provision  back  and  apply  it  to  a  case  fully  determined  and  in  judg- 
ment, with  vested  rights,  before  the  adoption  of  that  instrument.  The  latter 
construction  would  contravene  section  one  of  the  schedule  to  the  constitution. 
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13.  The  constitutional  provision  that  no  sale  shall  be  made  of  any  real 
estate  for  taxes,  etc.,  except  by  the  general  county  officer  to  be  provided  by 
law,  having  authority  to  receive  State  and  county  taxes,  is  to  be  construed 
together  with  section  one  of  the  schedule  of  the  constitution,  and  such  a  con- 
struction should  be  given  to  the  former  as  to  allow  the  latter  to  stand  in  full 
force. 

14.  It  is  a  rule  of  construction  to  give  a  statute  a  prospective  operation 
only,  unless  its  terms  show  a  legislative  intent  that  it  should  have  a  retro- 
active effect,  and  the  same  rule  applies  in  construing  a  provision  of  a  con- 
stitution. 

15.  Burnt  records  act — petitioner  bound  by  statements  in  petition.  On  a 
petition  under  the  Burnt  Records  act  to  establish  and  confirm  the  petitioner's 
title  to  real  estate,  in  which  a  tax  sale  of  the  premises  is  sought  to  be  set  aside 
upon  the  sole  ground  that  the  sale  for  taxes  was  made  by  a  city  collector  in 
1871  under  a  judgment  rendered  before  the  adoption  of  the  constitution  of 
1870,  and  after  the  affirmance  of  the  judgment  by  this  court,  section  twenty- 
three  of  the  Burnt  Records  act,  which  declares  that  no  tax  deed  bnced  on  any 
proceedings,  the  record  of  which  shall  be  destroyed,  shall  be  received  as  prima 
facie  evidence  of  the  regularity  of  such  proceedings,  but  the  burden  of  proof 
shall  be  upon  the  person  claiming  under  such  deed  to  show  the  regularity 
and  legality  of  such  proceeding,  etc.,  is  not  applicable,  and  the  party  assert- 
ing the  tax  title  is  not  required  to  meet  any  other  objection  than  is  made  to 
it  in  the  petition,  or  is  made  on  the  trial  to  its  introduction  in  evidence. 

16.  Same — sec.  23  does  not  apply  to  party  defending.  The  provision  of  sec. 
23  of  the  Burnt  Records  act,  requiring  a  person  claiming  under  a  tax  deed  to 
make  proof  of  the  validity  and  regularity  of  all  the  proceedings  anterior  to 
his  deed,  and  depriving  him  of  all  presumptions  otherwise  provided  by  law 
in  favor  of  the  legality  of  such  proceedings,  does  not  apply  to  one  not  seek- 
ing the  aid  of  its  provisions,  who  is  in  possession  under  his  title  and  is  made 
a  defendant.  The  legislature  can  not  deprive  one  of  a  vested  right  in  this 
manner.     If  he  should  revert  to  the  act  for  relief  it  might  apply  to  him. 

17.  Practice — party  confined  to  specific  objections  to  evidence  made  on  trial. 
When  a  specific  objection  is  made  to  the  introduction  of  a  document  in  evidence 
on  the  trial,  it  is  a  waiver  of  all  other  objections  which  might  be  obviated  by 
proof.  So  when  a  tax  deed  is  offered  in  evidence  and  the  only  objection  made 
to  it  is  the  defect  of  authority  in  the  officer  to  make  the  sale,  it  may  be  re- 
garded as  an  admission  that  the  title  and  proceedings  are  otherwise  valid. 

18.  Estoppel — by  judgment — binds  party  and  privies  in  estate.  Where  the 
owner  of  real  estate  makes  himself  a  party  to  an  application  for  judgment  to 
sell  his  land  for  taxes,  and  contests  the  same  unsuccessfully,  and  on  his 
appeal  to  this  court  the  judgment  against  the  land,  and  ordering  its  sale,  is 
affirmed,  both  he  and  his  privies  in  estate  will  be  stopped  from  denying  the 
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validity  of  any  antecedent  step  to  the  judgment  and  from  denying  the  lia- 
bility of  the  land  to  be  sold  for  taxes. 

19.  Where  the  owner  of  a  lot  sold  for  taxes,  just  before  the  time  of  redemp- 
tion expires  files  his  bill  against  the  purchaser  and  others,  alleging  various 
irregularities  in  the  judgment  and  tax  sale,  and  praying  for  an  injunction 
against  the  county  clerk  from  issuing  and  the  other  defendants  from  making 
or  obtaining  any  deed  thereon,  and  that  the  judgment  and  tax  sale  be  can- 
celled, and  the  temporary  injunction  issued  in  the  case  is  afterwards  dis- 
solved and  the  bill  dismissed,  this  will  operate  as  an  estoppel  upon  such 
owner  and  all  others  claiming  under  him  from  disputing  the  validity  of  the 
judgment  and  tax  sale. 

20.  Former  adjudication — dismissal  of  bill  in  chancery.  It  is  a  well  settled 
rule,  that  a  decree  or  order  dismissing  a  bill  upon  its  merits,  when  there  is 
no  direction  that  the  dismissal  be  without  prejudice,  is  conclusive  until  re- 
versed, and  is  a  good  plea  in  bar  to  a  new  bill  for  the  same  matter. 

21.  Chancery — dismissal  of  bill  presumed  to  be  on  merits.  When  it  appears 
by  the  stipulation  of  the  parties  that  an  injunction  in  the  case  was  dissolved, 
and  the  bill  dismissed  without  stating  on  what  ground,  or  for  what  cause,  it 
will  be  held  to  have  been  dismissed  on  the  merits. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  error  to  the  Circuit  Court  of  Cook 
county;  the  Hon.  W.  W.   Farwell,  Judge,  presiding. 

Mr.  Allan  C.  Story,  and  Mr.  Lawrence  J.  J.  Nissen, 
for  the  appellants : 

We  submit  that  the  case  is  shown,  by  the  record,  to  be  still 
pending  in  this  court,  and  our  motion  in  the  Appellate  Court 
to  dismiss  Chamberlain's  writ  of  error  for  this  reason  should 
have  been  sustained.  When  the  fact  appears  from  the  record 
no  plea  is  necessary.  Kingsbury  v.  Buckner,  70  111.  514; 
Ogdenv.  Larrabee,  id.  510;  Smith  v.  Wright,  71  id.  167. 

The  certificate   of   evidence  contains  a  direction  to  "here 

insert  section   —  and   sections "  of  the  Ohio   statute. 

This  gave  the  clerk  a  discretion  to  insert  the  whole  or  any 
part  of  the  statute,  at  his  option,  and  in  that  respect  is  a 
nullity.  Lake  Shore  &  Mich,  Southern  R.  R.  Co.  v.  McMillan, 
84  111.  211;  St.  Louis,  Alton  &  Terra  Haute  R.  R.  Co.  v. 
Dorsey,  68  id.  326;  Drew  v.  Beall,  62  id.  164. 
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Sutherland  claims  also  title  to  the  premises  under  a  sale 
for  general  taxes  and  special  assessments  for  the  year  1868, 
due  the  city  of  Chicago,  under  a  judgment  of  the  Superior 
Court,  rendered  at  the  March  term,  1870,  which  was  affirmed 
by  this  court  on  appeal,  May  28,  1871.  This  sale  is  assailed 
on  the  ground  it  was  made  by  the  city  collector.  The  judg- 
ment under  which  it  was  made  was  rendered  five  months 
prior  to  the  adoption  of  the  new  constitution,  and  ordered  the 
city  collector  to  make  the  sale,  he  then  being  the  only  person 
authorized  by  law  to  make  the  same.  The  validity  of  that 
judgment  having  been  sustained  by  this  court,  it  can  not  now 
be  questioned  by  a  privy  in  estate.     It  is  res  adjudicata. 

It  would  be  an  anomaly  in  jurisprudence  to  permit  Cham- 
berlain, a  privy  in  estate  of  Fitch  as  to  these  premises,  to 
.now  come  in,  in  this  collateral  proceeding,  and  urge  such  an 
objection.  2  Taylor  on  Ev.  1457,  sees.  1513  and  1514; 
Henderson  v.  Henderson,  3  Hare,  115;  Sminet  Rajah  v. 
Kantanea  Natchiar,  11  Moo.  Ind.  App.  Ca.  50;  Rogers  v. 
Higgins,  57  111.  244;  Briscoe  v.  Lloyd,  64  id.  36;  Hamilton 
v.  Quimby  et  al.  46  id.  90-94;  Aurora  City  v.  West,  7  Wall. 
101;  Hopkins  v.  Lee,  6  Wheat.  113;  Harris  v.  Harris,  36 
Barb.  94;  Parish  v.  Ferris,  2  Black,  606;  Majorin  v.  Tyler, 
40  Mo.  406. 

That  such  a  judgment  is  binding  alike  upon  parties  and 
privies  is  a  rule  universally  recognized.  Kelly  et  al.  v.  Don- 
tin  et  al.  70  111.  385  ;  Kingsbury  et  al.  v.  Buclcner  et  al.  id. 
516;  Rising  v.  Carr,  id.  596;  Sheldon  et  al.  v.  Patterson,  55 
id.  511;  Peterson  v.Nehf,  80  id.  26;  Reed  v.  West,  70  id.  479; 
Johnson  v.  Von  Kettler,  84  id.  315. 

The  decision  in  the  subsequent  suit,  by  injunction  to  can- 
cel and  set  aside  the  sale,  is  also  conclusive,  the  injunction 
operating  as  a  release  of  all  errors.  R.  S.  1874,  ch.  69,  sec. 
5;   Town  of  Lyons  v.  Coolidge,  89  111.  529. 

The  record  does  not  show  that  any  reasonable  cause  was 
shown  to  the  court  below,  by  the  appellants,  for  the  making 
of  the  order  compelling  Garrick  to  produce  an   ante-fire  ab- 
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stract  of   title  to   the   premises.     R.  S.  1874,  ch.  51,  sec.  9; 
id.  ch.  116,  sec.  29;  Russell  v.  Mandett,  73  111.  137. 

Messrs.  Grant  &  Swift,  for  the  appellees : 

The  Appellate  Court  did  not  err  in  refusing  to  dismiss  the 
writ  of  error  in  that  court,  because  it  was  not  shown  that  the 
prior  appeal  to  this  court  was  still  pending.  The  pendency 
of  another  suit  for  the  same  cause  of  action  must  be  brought 
to  the  attention  of  the  court  by  a  plea  in  abatement. 

The  Appellate  Court  did  not  err  in  holding  that  the  tax 
deed  from  Herman  Lieb  to  John  Forsythe,  dated  September 
11,  1876,  was  improperly  received  in  evidence  by  the  circuit 
court.     See  sec.  8  of  the  Burnt  Records  Act,  R.  S.  p.  804. 

The  appellants  failed  to  meet  the  requirements  of  this 
statute  in  several  important  particulars  : 

1.  No  assessment  whatever  was  shown  or  attempted  to  be 
shown. 

2.  The  only  levy  that  is  shown  is  one  by  way  of  pre- 
sumption, arising  from  the  fact  that  judgment  was  rendered. 

3.  No  precept  or  execution  under  which  the  sale  could  be 
made  was  shown. 

The  tax  sale  was  void,  because  made  by  the  city  collector 
after  the  new  constitution  took  effect,  which  required  all  such 
sales  to  be  made  by  some  general  county  officer  having 
authority  to  receive  State  and  county  taxes.  Art.  9,  sec.  4. 
In  support  of  this  point  the  following  authorities  are  cited: 
People,  etc., v.  Maynard,  14  111.  414;  Sedg.  Const.  Law,  107; 
Hills  v.  City  of  Chicago,  60  111.  86;  Otis  v.  City  of  Chicago, 
62  id.  299;    Webster  v.  City  of  Chicago,  id.  302. 

Under  our  law  there  are  three  things  that  must  be  made  to 
appear  affirmatively  by  a  party  relying  upon  a  tax  deed,  be- 
fore it  is  admissible  in  evidence:  He  must  produce  a  valid 
judgment  against  the  land  for  the  taxes;  a  valid  precept  un- 
der which  the  sale  was  made,  and  also  make  due  proof  of  the 
notice  required  by  the  constitution.  Williams  v.  Underhill, 
58  111.  138 ;  Cummings  v.  Springer,  88  id.  90. 
40—97  III. 
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The  appellants,  in  order  to  have  a  right  to  introduce  the 
alleged  tax  deed  in  evidence,  were  bound  to  prove  that  no- 
tice, such  as  the  constitution  requires,  had  been  served  on 
Fitch,  the  owner  of  the  property.  Wilson  v.  3fcKenne,  52 
111.  46;  Holbrooh  v.  Fellows,  38  id.  442;  Williams  v.  Under- 
hill,  58  id.  138. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  the  case  of  a  petition  of  the  appellee  Angie  P. 
Chamberlain,  filed  under  the  Burnt  Records  act,  so  called, 
(Rev.  Stat.  1874,  p.  838,)  in  the  circuit  court  of  Cook  county, 
on  the  26th  day  of  December,  1876,  to  establish  and  confirm 
the  alleged  title  of  petitioner  as  the  owner  in  fee  of  the  west 
half  of  lot  5,  in  block  23,  in  Carpenter's  addition  to 
Chicago. 

The  appellants,  Garrick  and  Sutherland,  were  made  defend- 
ants, who  filed  their  respective  answers  under  oath,  neither 
admitting  nor  denying  the  state  of  the  title  of  the  petitioner, 
avowing  ignorance  of  the  same,  and  admitting  that  Garrick 
was  in  possession  of  the  premises  as  tenant  of  Sutherland,  as 
alleged  in  the  petition,  Sutherland  being  the  legal  owner  in 
fee  of  the  premises. 

The  decree  of  the  circuit  court  found,  that,  although  the 
allegations  of  the  petition  as  to  the  state  of  petitioner's  own 
title,  were  sustained  by  the  proofs,  there  was  a  superior  title 
-to  the  premises  vested  in  Sutherland,  who  was  the  owner  of 
the  same  under  a  valid  sale  for  non-payment  of  taxes  levied 
by  the  city  of  Chicago,  for  the  year  1868.  On  removal  of 
the  record  to  the  Appellate  Court  for  the  First  District,  the 
decree  was  reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree  in  favor  of  the  petitioner,  confirming  title 
in  her  to  the  premises,  as  prayed  for  by  the  petition.  Where- 
upon Garrick  and  Sutherland  appealed  to  this  court. 

In  the  Appellate  Court,  Garrick  and  Sutherland  made  a 
motion  to  dismiss  the  writ  of  error  there,  because  it  appeared 
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upon  the  face  of  the  record  that  an  appeal  had  been  prayed 
and  allowed,  from  the  circuit  court  to  the  Supreme  Court, 
and  the  appeal  perfected.  Plaintiff  in  error  filed  a  reply  to 
this  motion,  setting  forth,  among  other  things,  that  the  appeal 
taken  to  the  Supreme  Court  was  dismissed  in  that  court  at  its 
September  term,  1878,  and  asking,  if  the  motion  was  enter- 
tained, that  time  should  be  allowed  to  procure  a  certified  copy 
of  the  order  of  dismissal  in  the  Supreme  Court.  The  Appel- 
late Court  overruled  the  motion,  and  this  is  assigned  for 
error. 

The  ordinary  mode  of  taking  advantage  of  the  pendency 
of  another  suit  for  the  same  cause  of  action,  is  by  plea  in 
abatement.  It  is  answered,  that  where  the  fact  appears  from 
the  record  no  plea  is  necessary. 

But  the  record  before  the  Appellate  Court  did  not  show 
that  the  appeal  taken  to  the  Supreme  Court  was  yet  pending; 
it  only  showed  the  taking  and  perfecting  of  the  appeal.  It 
is  essential,  in  a  plea  in  abatement  of  this  character,  that  it 
should  contain  the  averment  that  the  former  sujt  is  still 
depending.  There  was  not  this  averment  in  the  motion,  nor 
did  such  fact  appear  by  the  record  of  the  Appellate  Court. 

There  is  no  force  in  the  suggestion,  that  if  the  appeal  was 
dismissed,  under -the  rulings  of  this  court  cited,  the  dismissal 
of  an  appeal  is  equivalent  to  an  affirmance  of  the  judgment 
in  the  court  below.  It  is  so,  for  the  purpose  of  a  remedy  on 
the  appeal  bond,  and  this  is  the  extent  of  the  decisions.  As, 
in  McConnel  v.  Swales,  2  Scam.  576,  where  the  condition  of 
the  appeal  bond  was,  "to  pay  the  debt  and  costs  in  case  the 
judgment  shall  be  affirmed  on  the  trial  of  the  appeal,"  it  was 
held  "that  the  dismissal  of  an  appeal  is  equivalent  to  a  regu- 
lar, technical  affirmance  of  the  judgment,  so  as  to  entitle  the 
party  to  claim  a  forfeiture  of  the  bond,  and  have  his  action 
therefor." 

We  find  no  error  in  overruling  the  motion. 

Both  parties  claim  title  in  fee  to  the  premises  in  question, 
deducing  the  same  from  a  common  source,  to-wit:  through 
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conveyances  from  David  Gibson — it  being  admitted  that  he 
was  the  owner  in  fee  on  May  26,  1854. 

On  the  part  of  the  defendants,  there  was  shown  in  evi- 
dence a  quitclaim  deed  dated  October  4th,  1876,  properly 
executed,  acknowledged,  and  recorded,  from  David  Gibson 
and  wife  to  Sutherland,  conveying  the  premises  in  question 
to  the  latter. 

Petitioner's  claim  of  title  is  under  a  warranty  deed  from 
David  Gibson  and  wife,  dated  February  23,  1858,  conveying 
the  premises  to  one  Robert  Bolton,  and  from  the  latter 
through  mesne  conveyances. 

The  only  defect  claimed  in  this  chain  of  title  of  petitioner 
is  in  the  acknowledgment  of  a  power  of  attorney,  dated  June 
12,  1854,  from  Gibson  and  wife,  to  one  Zenas  Cobb,  Jr.,  to 
sell  and  convey  the  premises,— the  deed  from  Gibson  and  wife 
to  Bolton  purporting  to  have  been  executed  and  acknowl- 
edged by  Cobb,  as  the  attorney  in  fact  of  Gibson  and  wife. 

The  alleged  defect  in  the  acknowledgment  is,  that  the  cer- 
tificate of  acknowledgment  does  not  state  that  the  parties 
acknowledging  the  instrument  were  personally  known  to  the 
officer  taking  the  acknowledgment.  The  acknowledgment 
purports  to  have  been  taken  in  the  State  of  Ohio,  and  the 
statute  of  that  State  was  introduced  in  evidence,  showing  that 
the  acknowledgment  was  in  conformity  with  the  law  of  that 
State,  which,  under  our  law,  is  sufficient. 

But  it  is  said  the  certificate  of  evidence  in  the  case,  as  filed, 
did  not  contain  the  extract  from  the  Ohio  statute  which  now 
appears,  but  contained  only  a  written  direction  to  "here 
insert  section  (blank),"  not  in  any  way  identifying  the  sec- 
tion, and  therefore  the  clerk  was  not  justified  in  inserting  the 
section  which  now  appears. 

It  appears  that  defendants  moved,  in  the  Appellate 
Court,  to  strike  out  certain  portions  of  the  transcript  of 
record  on  file,  and  also  suggested  to  the  court  a  diminu- 
tion of  the  record,  and  moved  for  a  writ  of  certiorari, 
which  motions  the  court  overruled,  and  this  is  complained  of 
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as  error.  If  there  were  any  grounds  shown  for  the  motions, 
none  are  preserved  in  the  record;  all  that  appears  is  the  bare 
making  of  the  motions  as  above,  and  the  overruling  of  the 
same.  Of  course,  then,  we  can  not  say  the  court  erred  in 
this.  We  can  take  no  notice  of  the  statement  made  as  to 
what  the  certificate  of  evidence,  as  filed,  showed,  as  there  is 
no  evidence  thereof  preserved  in  the  record.  The  certificate 
of  evidence,  as  it  appears  in  the  record,  does  not  show  any- 
thing of  the  kind,  and  we  can  only  view  it  as  it  thus 
appears. 

There  is  no  force  in  the  objection,  that  the  circuit  court 
compelled  Garrick  to  produce  as  evidence  an  abstract  in  his 
possession,  without  sufficient  cause  shown.  The  statute 
expressly  gives  power  to  courts,  upon  motion  and  good  and 
sufficient  cause  shown,  to  require  parties  to  produce  books 
and  writings  in  their  possession  which  contain  evidence  per- 
tineut  to  the  issue. 

The  record  shows  the  court  made  the  order  to  pro- 
duce the  abstract,  upon  motion  and  affidavit  filed.  The 
affidavit  is  not  preserved  in  the  record,  and  it  must  be  pre- 
sumed the  court  made  the  order  upon  good  and  sufficient 
cause  shown,  nothing  whatever  appearing  to  the  contrary. 

"We  think   the  abstract  was  properly  received  in  evidence. 

It  is  objected  that  only  parts  of  the  abstract  were  shown 
in  evidence,  and  not  the  whole  abstract.  It  was  enough  that 
so  much  of  the  abstract  was  read  in  evidence  as  showed  the 
chain  of  title  relied  on. 

The  quitclaim  deed,  then,  from  Gibson  and  wife  to  Suth- 
erland, dated  October  4,  1876,  did  not  convey  any  title  to 
the  latter,  because  Gibson  and  wife,  by  their  warranty  deed 
of  February  23,  1858,  had  conveyed  all  their  interest  in  the 
premises,  and  had  no  title  left  vested  in  them  which  would 
pass  under  the  quitclaim  deed  to  Sutherland. 

Sutherland  further  claims  title  to  the  premises,  as  the 
petition  alleges,  under  a  tax  deed  thereof  from  Herman  X<ieb, 
county  clerk  of  Cook  county,  to  John  Forsythe,  under  a  tax 
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sale  to  Forsythe  for  general  taxes  and  special  assessments  for 
the  year  1868,  due  the  city  of  Chicago,  under  a  judgment  of 
the  Superior  Court,  rendered  at  March  term,  1870. 

This  tax  deed  is  assailed  as  being  void,  because  the  tax 
sale  was  made  after  the  adoption  of  the  constitution  of  1870, 
and  was  made  by  the  city  collector  of  Chicago,  instead  of 
being  made  by  the  general  officer  of  the  county  having 
authority  to  receive  State  and  county  taxes,  as  required  by 
that  constitution.  The  provision  of  the  constitution  in  this 
regard  is  as  follows:  "  The  General  Assembly  shall  provide, 
in  all  cases  wher'e  it  may  be  necessary  to  sell  real  estate  for  the 
non-payment  of  taxes  or  special  assessments  for  State,  county, 
municipal,  or  other  purposes,  that  a  return  of  such  unpaid 
taxes  or  assessments  shall  be  made  to  some  general  officer  of 
the  county  having  authority  to  receive  State  and  county 
taxes;  and  there  shall  be  no  sale  of  said  property  for  any  of 
said  taxes  or  assessments,  but  by  said  officer,  upon  the  order 
or  judgment  of  some  court  of  record."      §  4,  art.  9. 

In  Hills  v. City  of  Chicago,  60  111.  86,  and  in  Webster  v.  City 
of  Chicago,  62  id.  302,  this  court  held  that  the  prohibition  con- 
tained in  the  last  clause  of  the  above  constitutional  provision 
was  self-executing,  and  that  its  effect  was  to  annul  all  laws 
conferring  power  upon  officers  other  than  the  county  officer 
there  described,  to  sell  real  estate  for  the  non-payment  of 
any  taxes  or  special  assessments.  But  these  were  cases  of 
application  by  the  city  collector  of  the  city  of  Chicago  to  the 
Superior  Court  of  Cook  county  for  judgment  against  real  estate 
for  unpaid  taxes,  made  after  the  adoption  of  the  constitution 
of  1870,  to-wit,  at  the  March  term,  1871,  of  that  court,  and 
the  decisions  are  to  be  taken  with  reference  to  the  particular 
cases  in  which  they  were  made.  They  were  cases,  each  of 
which  was  commenced,  and  all  the  proceedings  had,  after  the 
constitution  of  1870  went  into  effect.  The  judgment  for  the 
taxes  in  the  case  now  being  considered,  the  taxes  for  1868, 
was  rendered  on  the  application  of  the  city  collector  of 
Chicago,  on  March   9,  1870,  by  the   Superior  Court  of  the 
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city  of  Chicago,  which  time  was  prior  to  the  adoption  of  the 
constitution  of  1870,  which  went  into  force  August  8,  1870. 
From  the  judgment  divers  of  the  owners  of  the  lauds,  etc., 
including  Fitch,  the  then  owner  of  the  premises  in  contro- 
versy herein,  perfected  an  appeal  to  this  court,  and  at  the 
September  term,  1870,  thereof,  the  appeal  was  heard  and  the 
opinion  of  the  court  is  reported  in  55  111.  357,  Dunham  et  al. 
v.  City  of  Chicago.  The  judgment  of  the  court  below  was 
affirmed. 

The  tax  sale  under  the  judgment  was  made  on  August  14, 
1871. 

These  taxes,  then,  were  merged  in  this  judgment  of  the 
Superior  Court  of  March,  1870,  execution  of  which  judgment 
was  merely  suspended  by  the  appeal  to  this  court.  When 
decided,  this  court  affirmed  that  judgment,  and  removed  the 
suspension  of  its  execution. 

There  is  a  difference  between  enforcing  this  inhibition  of 
the  constitution  in  a  proceeding  instituted  after  the  consti- 
tution took  effect,  in  disregard  of  its  plain  command,  and  a 
retroactive  construction  which  would  carry  the  provision  back 
and  apply  it  to  a  case  fully  determined  and  in  judgment, 
with  rights  vested,  before  the  adoption  of  that  instrument. 

Section  1  of  the  schedule  to  the  constitution  provides  :  "That 
all  laws  in  force  at  the  adoption  of  this  constitution,  not  in- 
consistent therewith,  and  all  rights,  actions,  prosecutions, 
claims,  and  contracts  of  this  State,  individuals  or  bodies  cor- 
porate, shall  continue  to  be  as  valid  as  if  this  constitution 
had  not  been  adopted."  The  before  cited  provision  of  the 
constitution  and  this  section  of  the  schedule  are  to  be  consid- 
ered and  construed  together, — and  such  a  construction  should 
be  given  to  the  former  as  will  allow  the  latter  to  stand  in 
full  force.  To  apply  this  prohibitory  provision  in  question 
to  the  case  of  this  judgment  for  taxes,  which  had  been  ob- 
tained before  the  adoption  of  the  constitution,  would,  as  we 
conceive,  be  in  direct  violation  of  this  section  of  the  schedule. 
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Iii  the  judgment  for  the  taxes,  rendered  by  the  Superior 
Court  on  March  9,  1870,  there  was  an  order  that  the  real 
estate  be  sold  as  the  law  directs. 

There  was  the  same  order  in  the  cases  of  Hills  v.  City  of 
Chicago  and  Webster  v.  Same,  and  in  those  cases  the  authority 
of  the  same  officer — that  is,  the  city  collector  of  Chicago — 
whose  act  is  involved  in  this  present  case,  was  in  question. 
The  force  of  this  order  was  passed  upon  in  Hills  v.  City  of 
Chicago,  and  it  was  there  held  that  it  was  obvious,  from  the 
form  of  the  order  prescribed  in  the  charter  of  the  city  of 
Chicago,  and  other  provisions  of  the  charter  there  referred 
to,  that  in  legal  effect  the  order  was  one  for  such  sale  to  be 
made  by  the  city  collector,  and  nobody  else.  That  for  all 
the  purposes  of  the  question  being  considered,  the  order  was 
to  be  regarded  in  precisely  the  same  light  as  if  it  directed,  in 
so  many  words,  that  the  several  lots,  etc.,  be  sold  by  the  col- 
lector of  the  city  of  Chicago  as  the  law  directs.  And  the 
judgment  there  was  reversed  because  of  such  order  of  sale 
"  as  the  law  directs;"  that  the  court  had  no  power  to  make 
it,  it  being  construed  as  an  order  that  the  city  collector  should 
make  the  sale. 

And  it  was  said,  in  Webster  v.  City  of  Chicago,  that  legis- 
lation was  necessary  to  carry  into  effect  this  provision  of 
section  4,  of  article  9,  of  the  constitution,  in  respect  to  munici- 
pal taxes  or  assessments.  Here,  then,  in  the  present  case, 
was  a  judgment,  ordering,  as  this  court  has  construed  the 
order,  that  a  particular  officer,  namely,  the  city  collector  of 
Chicago,  should  sell  these  lots  for  the  taxes.  No  other  officer 
then  could  make  the  sale  without  a  legislative  provision  to 
that  effect. 

The  new  constitution  of  1870  took  effect  August  8,  1870. 
It  provided  for  the  election  of  members  of  the  General 
Assembly  in  November,  1870,  and  for  the  first  meeting  of 
that  body  on  Wednesday  next  after  the  first  Monday  of  Jan- 
uary, 1871.  Five  months,  therefore,  was  the  shortest  time 
within   which   any   act  could  be  passed  on  any  subject.     To 
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give,  then,  this  constitutional  prohibition  against  a  city  col- 
lector making  a  sale  for  taxes  a  retroactive  effect,  and  apply 
it  to  ,the  case  of  this  judgment  for  taxes  rendered  prior  to 
the  adoption  of  the  constitution,  would  operate  as  a  stay  of 
execution  upon  the  judgment  until  the  passage  of  a  legisla- 
tive enabling  act  for  the  collection  of  the  judgment,  and  for 
at  least  a  period  of  five  months  certain.  This  would  clearly 
conflict  with  the  provision  that  all  rights,  actions,  prosecu- 
tions and  claims  should  continue  to  be  as  valid  as  if  that 
constitution  had  not  been  adopted.  Besides,  it  would,  in  our 
view,  be  such  a  material  obstruction  of  rights  which  had 
accrued  under  a  judgment,  as  would  render  it  obnoxious  to 
the  objection  of  impairing  the  obligation  of  a  contract  of 
record,  as  is  a  judgment. 

Further,  it  is  a  rule  of  construction  to  give  a  statute  a 
prospective  operation  only,  unless  its  terms  show  a  legislative 
intent  that  it  should  have  a  retroactive  effect.  Knight  v. 
Begole,  56  111.  122;  In  re  Taller,  79  111.  99.  And  the  same 
with  a  constitution 

As  respects  judgments  for  taxes,  the  terms  of  this  provi- 
sion of  section  4,  article  9,  indicate  that  it  is  to  be  prospective 
in  effect — to  have  application  to  judgments  which  should 
thereafter  be  rendered,  and  not  to  such  as  before  then  had 
been  rendered  It  is,  that  the  General  Assembly  shall  pro- 
vide l(  that  a  return  of  said  unpaid  taxes  or  assessments  shall 
be  made  to  some  general  officer  of  the  county  having  author- 
ity to  receive  State  and  county  taxes  ;  and  there  shall  be  no 
sale  of  said  property  for  any  of  said  taxes  or  assessments 
but  by  said  officer,  upon  the  order  or  judgment  of  some  court 
of  record" — clearly  contemplating  the  case  before  judgment, 
where  a  return  was  to  be  made  to  some  general  officer  of  the 
county,  and  that  there  should  be  no  sale  but  by  said  officer, 
that  is,  the  county  officer  to  whom,  thereafter,  such  return 
should  have  been  made.  The  language  has  no  proper  appli- 
cation to  the  case  where  there  had  been  a  judgment  for  taxes 
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already  obtained,  the  taxes  merged  in  the  judgment,  and  an 
order  of  sale  by  a  particular  officer,  had  been  made. 

We  do  not  sustain  the  objection  that  the  tax  sale  was  not 
made  by  the  right  officer.     . 

A  further  objection  taken  to  the  validity  of  this  tax  title 
is,  that  there  was  not  the  requisite  proof  to  sustain  it  under 
section  23  of  the  act  under  which  this  petition  was  filed. 
That  section  is  as  follows  : 

"  No  tax  deed  or  certificate  of  tax  sale,  based  on  any  pro- 
ceedings, the  record  of  which  shall  appear  to  have  been 
destroyed,  as  aforesaid,  shall  be  received  in  any  of  the  courts 
of  this  State  as  prima  facie  evidence  of  the  regularity  of 
such  proceedings,  but  the  burden  of  proof  shall  be  upon  the 
person  claiming  under  such  deed  or  certificate  to  show  the 
regularity  and  legality  of  all  such  proceedings;  in  order  to 
sustain  the  validity  of  any  tax  deed  or  sale  for  any  tax  or 
taxes,  assessment  or  assessments,  in  any  county  to  which  the 
provisions  of  this  act  are  applicable,  in  any  suit  or  proceeding 
whatsoever,  it  shall  be  necessary  for  the  party  relying  upon 
any  such  deed  or  sale  to  show,  affirmatively,  that  each  and 
all  of  the  provisions  of  law,  in  respect  to  assessment,  levy, 
sale  and  deed  of  the  lands  affected  or  to  be  affected  by  any 
such  deed  or  sale  as  aforesaid,  have  been  in  all  respects  com- 
plied with,  and  no  presumption  shall  be  indulged  in  favor 
of  any  such  tax  deed  or  sale;  and  it  shall  not  be  sufficient  to 
show  a  collector's  report,  notice,  judgment,  order  of  sale, 
sale  notice,  notice  of  sale,  tax  affidavit,  and  deed,  any  thing 
in  this  law  or  in  any  other  law  of  this  State  to  the  con- 
trary notwithstanding." 

It  is  objected  that  there  was  no  proof  as  to  the  assessment 
or  levy  of  the  tax,  or  as  to  the  process  for  sale. 

The  nature  of  this  proceeding  is  to  be  borne  in  mind,  that 
it  is  one  instituted  by  the  petitioner  to  set  aside  this  tax  sale. 
She  summoned  Sutherland  and  Garrick  into  court  and  im- 
pleaded them  there  upon  the  charge  made  in  the  petition  that 
they  claimed  an  interest  in  the  premises  under  this  tax  deed, 
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and  "that  the  tax  deed  was  wholly  inoperative  and  null  and 
void  because  it  was  issued  upon  the  tax  sale  made  on  August 
14,  1871,  for  non-payment  of  city  taxes  for  the  year  1868,  by  J. 
W.  Onahan,  the  then  collector  of  the  city  of  Chicago,  and  in 
direct  violation  of  section  3,  of  article  9,  of  the  constitution 
of  this  State,  in  force  at  the  time  of  making  said  sale;  that 
Onahan,  at  the  date  of  said  tax  sale,  was  not  a  general  officer 
of  Cook  county,  having  authority  to  receive  State  and  county 
taxes,  and  had  no  authority  to  make  said  sale  under  and  by 
virtue  of  which  the  deed  to  Forsythe  was  executed."  This 
is  the  only  ground  of  attack  upon  the  tax  title  set  forth  in 
the  petition.  It  was  upon  this,  issue  was  joined,  and  no 
other  ground  of  objection  to  the  tax  title,  so  far  as  appears, 
was  made  in  the  circuit  court.  It  was  the  only  objection 
made  to  the  introduction  of  the  tax  deed  in  evidence.  It 
appears  that  the  defendants  offered  the  tax  deed  in  evidence, 
and  that  the  petitioner  objected  to  its  introduction  for  the  spe- 
cific reason  that  on  August  14, 1871,  the  city  collector  had  no 
authority  to  make  the  tax  sale.  No  other  objection  appears 
to  have  been  made  to  its  introduction.  This  court  has  fre- 
quently held  that  the  making  of  a  specific  objection  to  the 
introduction  of  a  document  in  evidence,  is  a  waiver  of  all 
other  objections  to  it  which  might  have  been  obviated  by 
proof.  It  is  quite  evident  that  the  objection  of  the  want  of 
a  precept,  had  it  been  made,  might  have  been  obviated  by 
proof;  and  we  can  not  say  that  the  other  objections  now  taken, 
might  not  also  have  been.  The  petition  assailing  the  tax 
title  upon  the  specific  ground,  and  no  other,  of  the  want 
of  authority  in  the  city  collector  to  make  the  tax  sale, 
and  there  not  being  in  the  whole  proceeding  in  the  cir- 
cuit court  the  suggestion  of  any  other  defect  in  the  tax  title, 
should  be  held,  we  think,  as  an  implied  admission  that  the 
title  was  otherwise  valid.  So,  we  think,  the  defendants 
would  naturally  take  it,  and  not  feel  called  upon  to  bring 
evidence  to  sustain  their  title  in  other  respects.  To  make 
objection  for  the  first  time  in  an  appellate  court,  that  there 
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is  a  lack  of  evidence  to  support  the  title  in  other  respects 
than  the  one  alleged  in  the  pleadings,  and  as  to  which  the 
sole  contest  was,  and  only  claim  of  defect  in  the  court 
below,  would  be  out  of  the  accustomed  course  of  judicial 
proceeding,  and  would  operate  as  a  snare  to  entrap. 

Here,  Fitch,  the  remote  grantor  of  the  petitioner,  the  then 
owner  of  record,  made  himself  a  party  in  the  proceeding  of 
the  application  for  judgment  to  sell  this  lot,  among  others,  for 
delinquent  taxes,  and  unsuccessfully  contested  the  assessment 
and  tax;  he  appealed  from  the  judgment  against  the  lot,  and 
the  judgment  was  affirmed  against  him  in  this  court. 

We  do  not  see  why  he  is  not  estopped  from  denying  any 
step  antecedent  to  this  judgment.  There  was  a  litigation  in 
respect  to  the  liability  of  the  lot  to  be  sold  for  taxes,  and  a 
judicial  determination  in  favor  of  the  liability. 

We  think,  that  like  any  other  judgment,  it  should  be  bind- 
ing upon  the  contestant  of  the  right  to  sell,  and  his  privy  in 
estate,  the  present  petitioner.  Graceland  Cem.  Co.  v.  The 
People,  92  111.  619.  The  defendants  are  not  here  asking  or 
relying  upon  any  presumptions  in  favor  of  their  tax  deed, 
but  rely  upon  the  estoppel  which  attaches  to  all  judgments 
of  courts  of  general  jurisdiction  by  which  the  parties  and 
their  privies  are  concluded  from  again  bringing  in  question 
any  matter  which  has  once  been  litigated  and  determined. 

Again,  before  the  passage  of  this  act,  the  holder  of  a  tax 
deed,  by  statute,  was  not  required  to  prove  the  matters  pre- 
cedent to  the  tax  sale,  which  is  now  insisted  should  have 
been  proved  in  this  case  ;  but  in  order  to  defeat  the  title  con- 
veyed by  the  tax  deed,  the  adverse  claimant  was  required 
himself  to  make  proof  of  those  matters.  The  certificate  of 
purchase,  which  Forsythe  held,  entitled  him  to  a  tax 
deed  with  all  the  valuable  incidents  which  the  statute  then 
annexed  to  a  tax  deed.  And  we  conceive  that  this  section 
23,  of  the  Burnt  Records  act,  could  not  apply,  in  such  case 
as  this,  to  antecedent  tax  deeds,  or  rights  to  such  deeds,  as  it 
would   be    taking     away    a    very    valuable    incident    which 
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belonged  to  such  tax  deeds  in  which  there  was  a  vested  right. 
In  a  different  case,  that  of  one  resorting  to  the  act  for  relief 
under  it,  this  section  might,  perhaps,  apply  to  antecedent 
tax  deeds,  as  being  the  condition  upon  which  alone  he 
should  be  entitled  to  avail  himself  of  the  beneficial  provis- 
ions of  that  act.  But  these  defendants  are  in  the  possession 
of  the  premises,  and  are  content — they  are  not  resorting  to 
this  act  for  any  relief. 

This  section  23  of  the  Burnt  Records  act  has,  in  our  judg- 
ment, no  application  in  this  case.  The  judgment  here  was 
rendered,  and  the  sale  under  it  had,  before  the  passage  of  the 
act.  The  act  should  not  be  given  a  retroactive  eifect  and 
have  operation  upon  a  previously  rendered  judgment  and 
sale,  and  thus  materially  impair  the  effect  thereof. 

An  objection  is  made  to  the  sufficiency  of  one  step  in  the 
proceeding  which  was  taken  subsequent  to  the  judgment, 
besides  want  of  evidence  of  a  precept  which  has  been  consid- 
ered, and  that  is,  the  notice  of  the  sale  of  the  property  for  the 
taxes,  —  that  the  notice  was  given  only  to  the  person  in 
the  actual  possession  of  the  lot,  and  not  also  to  the  owner  of 
the  lot,  Fitch.  And  section  5,  of  article  9,  of  the  constitution 
is  relied  on  :  that  the  General  Assembly  shall  provide  by  law 
for  reasonable  notice  to  be  given  to  owners  or  parties  inter- 
ested, of  the  fact  of  the  sale  of  property  for  taxes,  provided 
that  occupants  shall,  in  all  cases,  be  served  with  personal 
notice.  The  law  which  the  General  Assembly  has  passed  in 
pursuance  of  this  provision,  (Rev.  Stat.  1874,  p.  893,  §  216,) 
is,  that  notice  shall  be  served  on  every  person  in  actual  pos- 
session or  occupancy  of  the  property,  and  also  the  person  in 
whose  name  the  same  was  taxed,  or  specially  assessed, 
if,  upon  diligent  inquiry,  he  can  be  found  in  the  county,  the 
service  of  notice  to  be  at  least  three  months  before  the  expi- 
ration of  the  time  of  redemption.  Proof  was  made  of  the  ser- 
vice of  the  notice  on  April  20,  1872,  upon  the  person  who 
was  in  the  actual  occupancy  of  the  premises,  and  that  he  was 
the   only  one  in  such   occupancy,  and   that  the   lot  was  not 
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assessed  in  the  name  of  any  person.  This  we  regard  as  in 
compliance  with  the  statute,  and  that  it  was  sufficient  to  com- 
ply with  the  statute. 

It  is  objected  that  the  description  of  the  premises  in  the 
notice  is  "  lot  5,  lot  23,  in  Carpenter's  addition/'  whereas  the 
premises  in  controversy,  as  described  in  the  petition,  are : 
"  West  half  lot  5,  in  Block  23,  in  Carpenter's  addition." 
We  see  no  substantial  defect  in  the  description.  We  think 
the  person  served  would  not  be.  misled  by  it,  and  would 
understand  that  the  lot  which  had  been  sold  was  the  lot  5, 
of  which  he  was  in  the  occupancy. 

It  appears  further  in  this  case,  that  just  before  the  time  of 
redemption  from  the  tax  sale  expired,  to-wit,  on  the  12th  day 
of  July,  1872,  the  said  Fitch  and  others  filed  their  bill  in  the 
Superior  Court  of  Cook  county  against  John  Forsythe,  Her- 
man Lieb,  county  clerk  of  Cook  county,  the  city  of  Chicago 
and  others,  describing  the  premises  in  question,  and  other 
property,  alleging  various  irregularities  and  illegalities  in  the  i 
judgment  and  tax  sale,  and  praying  for  an  injunction  against 
the  county  clerk  from  issuing,  and  the  other  defendants  from 
making  or  obtaining  any  deed  thereon,  and  praying  that  the 
judgment  and  tax  sale  might  be  cancelled  and  set  aside. 

Process  of  summons  was  issued  and  served  on  the  defend- 
ants, and  a  temporary  injunction  awarded  restraining  the 
defendants  as  prayed  for.  On  March  28,  1876,  the  injunc- 
tion was  dissolved  and  the  bill  dismissed.  Fitch  was  one  of 
the  remote  grantors  of  petitioner  by  warranty  deed  dated 
August  22,  1872.  Here  appears  to  have  been  a  second 
judicial  determination  in  favor  of  the  validity  of  this  tax. 
title,  and  binding  on  the  petitioner,  a  privy  in  estate.  And 
it  is  a  provision  of  our  statute  that  "  every  injunction,  when 
granted,  shall  operate  as  a  release  of  all  errors  in  the  proceed- 
ings at  law  that  are  prayed  to  be  enjoined."  Rev.  Stat. 
1874,  p.  579,  §  5. 
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Mr.  Dickey,  Ch.  J.  and  Scholfield  and  Mulkky,  J.J.,  dissenting. 

An  assertion  is  made  that  the  bill  was  dismissed  for  want 
of  prosecution.  But  the  record  does  not  so  show,  and  we 
must  be  governed  by  that. 

It  appears  that  the  defendants  offered  in  evidence  the 
transcript  of  the  record  in  the  injunction  suit  dismissing  the 
bill,  and  that,  by  agreement,  a  written  stipulation  of  the  par- 
ties was  substituted  in  its  place. 

The  stipulation,  after  reciting  that  the  bill  was  filed  on  the 
12th  day  of  July,  1872,  and  further,  as  above  set  forth,  con- 
cludes as  follows:  "That  said  injunction  was  dissolved  and 
the  bill  dismissed  March  28,  1876." 

This  does  not  show  that  the  bill  was  dismissed  for  want  of 
prosecution,  and  we  do  not  well  see  how  we  are  to  understand 
from  it  otherwise  than  that  the  bill  was  dismissed  on  the 
merits. 

It  is  the  well  settled  rule, that  a  decree  or  order  dismissing 
a  bill  upon  its  merits,  where  there  is  no  direction  that  the 
dismission  be  without  prejudice,  is  conclusive  until  reversal, 
and  is  a  good  plea  in  bar  to  a  new  bill  for  the  same  matter. 
2  Story  Eq.  Jur.  §  1523;  Foote  v.  Gibbs,  1  Gray,  412. 

The  decree  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  with  directions  to  affirm  the  decree  of 
the  circuit  court. 

Decree  reversed. 

Dickey,  C.  J.  and  Scholfield  and  Mulkey,  JJ. :  We 
can  not  concur  in  the  foregoing  opinion. 

Walker,  J.:  I  concur  in  the  conclusion,  but  not  in  all 
of  the  reasoning  of  this  opinion. 


640  Sheldon  v.  Lewis.  [Feb. 


Syllabus. 


Geoege  F.  Sheldon 

v. 
Edwin  N.  Lewis. 

Filed  at   Ottawa  February  3,  1881. 

1.  Pleading — plea  of  want  of  consideration.  In  a  suit  upon  a  promissory 
note,  in  which  the  declaration  contained  a  special  count  on  the  note  and  also 
the  common  counts,  the  defendant  pleaded,  that  the  special  and  common  counts 
in  the  declaration  were  for  one  and  the  same  cause  of  action,  and  that  said 
note  in  the  plaintiff's  declaration  mentioned  "was  got  and  obtained  of  the  said 
defendant  without  any  good  or  valuable  consideration  whatever,  by  practicing 
unlawfully  what  is  known  as  the  confidence  game  by  the  criminal  laws  of 
the  State  of  Illinois,  used  and  practiced  upon  him  by  said  plaintiff:"  Held 
that  the  plea  was  good  on  general  demurrer,  as  a  plea  of  want  of  considera- 
tion, omitting  the  words  "by  practicing  unlawfully  what  is  known  as  the 
confidence  game,"  etc.,  which  may  be  treated  as  surplusage. 

2.  A  plea  of  want  of  consideration,  alleging  that  the  note  sued  on  "  was 
got  and  obtained  of  said  defendant  without  any  good  or  valuable  considera- 
tion," instead  of  averring,  in  the  language  of  the  statute,  that  the  note  was 
made  and  entered  into  without  a  good  and  valuable  consideration,  while  it 
may  be  bad  in  form  and  obnoxious  to  a  special  demurrer,  is  good  in  sub- 
stance and  not  subject  to  a  general  demurrer. 

3.  Same — difference  in  plea  of  failure  of  consideration  and  ivant  of  consider- 
ation. In  a  plea  of  failure  of  consideration  it  is  necessary  to  show  what  the 
consideration  was,  and  then  aver  wherein  the  consideration  has  failed,  but 
when  a  plea  of  want  of  consideration  is  relied  upon,  the  plea  Avill  be  sufficient 
if  it  avers,  in  the  language  of  the  statute,  or  any  equivalent  language,  that 
the  defendant  made  the  note  described  without  any  good  or  valuable  con- 
sideration therefor. 

4.  Same — use  of  words  "  actio  have"  in  plea.  The  use  of  the  words  "actio 
have"  in  the  introductory  part  of  a  plea,  instead  of  "  actio  n  on"  was  regarded 
a  clerical  mistake,  and  while  such  a  mistake  in  the  use  of  a  single  word 
might  render  the  plea  bad  on  special  demurrer,  it  will  not  be  bad  in  substance, 
and  the  defect  can  not  be  reached  by  general  demurrer. 

5.  Same — whether  plea  is  an  answer  to  whole  declaration.  A  plea  to  a 
declaration  containing  a  special  count  on  a  note  and  the  common  counts,  com- 
menced: "And  for  a  further  plea  in  this  behalf, the  said  defendant  says  actio 
have,  because  he  says  that  the  special  count  and  the  common  counts  in  plain- 
tiff's declaration  are  one  and  the  same  cause  of  action,"  and  then  set  up  a 
want  of  consideration  to  the  note  in  the  special  count:  Held  that  the  plea, 
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was  substantially  good  to  the  whole  declaration,  and  that  the  defect  in  the  in- 
troductory part  could  be  reached  only  by  special  demurrer. 

6.  Pleading  and  evidence — proof  admissible  tinder  general  issue.  The 
failure  of  consideration,  or  want  of  consideration,  can  not  be  proven  under 
a  plea  of  the  general  issue,  but  a  defence  of  that  character  must  be  specially 
pleaded. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Frank 
M.  Annis,  Judge,  presiding. 

Mr.  B.  F.  Parks,  for  the  appellant. 

Mr.  C.  F.  Hobert,  and  Messrs.  Leland  &  Gilbert,  for 
the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  E.  N.  Lewis 
against  George  F.  Sheldon,  on  a  promissory  note  dated 
February  29th,  1876,  due  in  thirty  days,  given  by  the 
defendant  to  Lewis,  for  the  sum  of  $800,  with  interest 
after  due  at  ten  per  cent.  The  declaration  contained  a  special 
count  on  the  promissory  note,  and  also  the  common  counts. 
The  defendant  pleaded  to  the  declaration,  the  general  issue 
and  two  special  pleas.     The  second  one  was  as  follows: 

"And  for  a  further  plea  in  this  behalf,  the  said  defendant 
says  actio  have,  because  he  says  that  the  special  count  and 
common  counts  in  plaintiff's  declaration  are  for  one  and  the 
same  cause  of  action.  That  said  promissory  note  in  plain- 
tiff's declaration  mentioned  was  got  and  obtained  of  the  said 
defendant  without  any  good  or  valuable  consideration  what- 
ever, by  practicing  unlawfully  and  feloniously  what  is  known 
as  the  '  Confidence  Game,'  by  the  criminal  laws  of  the  State 
of  Illinois,  used  and  practiced  upon  him  by  said  plaintiff, 
and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment, 
etc." 

In  the  third  plea  the  defendant  set  up  substantially  the 
same  defence  relied  upon  in  0.  0.  &  F.  R.  V.  R.  R.  Co.  v. 
Black,  79  111.  262,  and  Hays  v.  0.  0.  &  F.  R.  V.  R.  R.  Co. 
61  id.  422. 

41—97  III., 
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To  the  two  special  pleas  plaintiff  interposed  a  general 
demurrer,  which  the  court  sustained,  and,  the  defendant 
electing  to  abide  by  the  pleas,  judgment  was  rendered  for  the 
amount  due  upon  the  note. 

As  respects  the  third  plea  we  are  of  opinion  the  matters 
therein  set  up  did  not  constitute  a  legal  defence  to  the  prom- 
issory note  sued  on,  and,  for  the  reason  given  in  the  Black 
and  Hays  cases,  cited  supra,  we  think  the  demurrer  to  that 
plea  was  properly  sustained.  In  regard  to  the  first  special 
plea,  when  the  case  was  before  us  on  the  former  hearing  we 
held  that  the  plea  was  in  substance  good,  and  in  deciding  the 
question,  said:  "The  first  special  plea  is  not  a  plea  of  fail- 
ure of  consideration,  as  contended  on  the  argument,  but  it  is 
a  plea  of  want  of  consideration.  In  a  plea  of  failure  of  con- 
sideration it  is  necessary  to  set  up  what  the  consideration 
was,  and  then  aver  wherein  the  consideration  has  failed;  but 
when  a  plea  of  want  of  consideration  is  relied  upon,  as  was 
held  in  Honey  man  v.  Jarvis,  64  111.  366,  the  plea  will  be 
sufficient  if  it  avers,  in  the  language  of  the  statute,  or  any 
equivalent  language,  that  defendant  made  the  note  in  the 
declaration  described  without  any  good  or  valuable  consid- 
eration therefor.  It  is  expressly  averred  in  the  plea  that  the 
note  was  'got  and  obtained  of  the  defendant  without  any 
good  or  valuable  consideration  whatever. '  If  the  pleader 
had  stopped  here  there  could  be  no  question  in  regard  to  the 
sufficiency  of  the  plea,  but  he  added  the  words  'by  practicing 
unlawfully  and  feloniously  what  is  known  as  the  confidence 
game.'  Did  the  addition  of  these  words  destroy  the  sub- 
stance or  effect  of  the  plea?  We  think  not.  These  latter 
words  neither  added  to  nor  detracted  from  the  force  or  effect 
of  the  plea.  They  may  be  rejected  as  surplusage,  which  will 
leave  the  plea  a  good  one  of  want  of  consideration.  As  to 
this  plea  we  are  of  the  opinion  the  demurrer  should  have 
been  overruled." 

Upon  further  consideration  we  perceive  no  reason  for 
modifying  or  changing  what  was  said  oil  the  former  hearing. 
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Ill  the  argument,  however,  on  the  rehearing,  objections  are 
made  to  the  plea  which  were  not  relied  upon  in  the  original 
argument,  which  we  will  now  consider. 

The  first  objection  made  to  the  plea  is  that  the  words  actio 
have  are  used  in  the  introductory  part  of  the  plea,  when  the 
pleader  should  have  used  the  words  actio  non.  The  use  of 
the  word  have  instead  of  non  was,  doubtless,  a  clerical 
mistake  in  drafting  the  plea  or  making  up  the  record  by  the 
clerk,  and  while  a  mistake  of  that  character  in  the  use  of  a 
single  word  might  have  rendered  the  plea  bad  on  special 
demurrer,  had  one  been  interposed,  we  do  not  regard  the  plea 
defective  in  substance,  and,  hence,  the  defect  could  not  be 
reached  by  general  demurrer. 

It  is  next  urged  that  the  plea  is  bad  "  because  it  is  an 
answer,  if  an  answer  at  all,  to  but  one  count  of  the  declara- 
tion, to-wit,  the  special  count."  It  will  be  observed  that 
the  pleader  undertook,  in  the  introductory  part  of  the  plea, 
to  aver  "that  the  several  supposed  causes  of  action  in  the 
several  counts  in  the  declaration  mentioned  are  for  one 
and  the  same  thing,  to-wit,  the  promissory  note  in  the 
first  count  mentioned,"  and  it  is  conceded  in  the  argu- 
ment that  if  the  plea  had  contained  such  language  it 
might  be  held  good  on  general  demurrer.  The  plea,  how- 
ever, contains  this  language  :  "And  for  a  further  plea  in 
this  behalf  the  said  defendant  says  actio  have,  because  he  says 
that  the  special  count  and  the  common  counts  in  plaintiff's 
declaration  are  for  one  and  the  same  cause  of  action."  It 
may  be  true  that  the  language  first  indicated  might  have  been 
used  with  more  propriety  in  pleading,  but  that  is  not  the 
point.  The  question  presented  by  the  record  is,  whether  the 
plea  is  defective  in  substance.  The  demurrer  was  general, 
and  if  the  plea  was  substantially  good  the  demurrer  ought  to 
have  been  overruled,  although  the  plea  might  have  been  bad 
on  special  demurrer,  had  one  been  filed,  as  a  general  demur- 
rer reaches  only  substantial  defects  in  a  pleading.  In  Chitty 
on    Pleading,  vol.    1,    page    528,  it  is  said:    "The  common 
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allegation  in  a  plea,  by  way  of  introduction,  that  the  cause 
of  action  laid  in  one  count  and  the  cause  of  action  laid  in 
another  count  are  one  and  the  same,  showing  matter  in  dis- 
charge of  one  cause  of  action,  only  seems  to  render  the  plea 
defective  as  amounting  to  the  general  issue.  The  fault  in 
question  is  no  ground  of  error,  and  can  only  be  objected  to 
by  special  demurrer."  In  Case  v.  Boughton,  11  Wend.  106, 
where  the  declaration  contained  two  counts  on  the  same  in- 
strument, and  there  was  no  plea  to  the  second  count,  but  in 
the  plea  to  the  first  count  it  was  averred  that  the  instrument 
set  forth  in  that  count  was  the  same  identical  instrument  set 
forth  in  the  second,  the  court  held  that  it  could  not  be 
objected,  upon  general  demurrer,  that  there  is  a  defence 
to  only  one  of  the  causes  of  action  set  forth  in  the  declara- 
tion. It  is  there  said,  "It  is  objected  to  the  second, 
third,  fourth  and  fifth  pleas  that  they  set  up  a  defence 
to  one  of  the  causes  of  action  only.  That  objection  is 
satisfactorily  answered  by  a  reference  to  the  commence- 
ment of  those  pleas  severally,  in  which  they  answer  the 
instrument  in  the  first  count,  adding,  'and  which  is 
same  identical  agreement  or  memorandum  set  forth  in  the 
second  count  of  said  declaration.'  This  is  certainly  suffi- 
cient upon  general  demurrer.  The  answer  given  is  to  the 
instrument,  and  the  same  instrument  is  counted  upon  in  each 
count."  It  will  not  be  necessary  to  multiply  authorities  on 
this  question.  We  are  satisfied  that  the  objection  urged 
against  the  plea  is  one  that  could  only  be  reached  by  special 
demurrer.  But  it  is  contended  that  if  the  defence,  want  of 
consideration,  could  have  been  introduced  under  the  general 
issue,  the  defendant  was  not  injured  by  the  decision  of  the 
court  in  sustaining  the  demurrer  to  the  second  plea,  and, 
therefore,  the  judgment  should  not  be  reversed  for  that 
reason  alone. 

It  is  true,  that  an  error  which  does  no  harm'is  no  ground 
for  reversing  a  judgment,  but  the  law  is  well  settled  in  this 
State  that  the  failure  of  consideration,   or   want  of  consider- 
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ation,  can  not  be  proven  under  a  plea  of  the  general  issue, 
but  a  defence  of  that  character  must  be  specially  pleaded. 
Rose  v.  Mortimer,  17  111.  475;  Keith  v.  Mafit,  38  id.  304. 

It  is  also  contended  that  the  plea  is  defective,  because  it  is 
not  therein  averred,  in  the  language  of  the  statute,  that  the 
note  was  made  and  entered  into  without  a  good  and  valuable 
consideration, — that  the  language  of  the  plea  that  the  promis- 
sory note  "was  got  and  obtained  of  the  said  defendant  with- 
out any  good  or  valuable  consideration,"  is  not  sufficient. 
It  may  be,  if  this  objection  to  the  plea  had  been  raised  by 
special  demurrer,  it  might  have  been  proper  for  the  court  to 
have  held  that  the  defendant  should  use  different  words  in 
setting  up  his  defence,  but  it  is  apparent  that  the  objection 
goes  to  the  form  rather  than  to  the  substance  of  the  pleading, 
and,  hence,  could  not  be  reached  by  general  demurrer. 

Whether  the  defendant  will  be  able  to  establish  the  de- 
fence he  pleaded,  a  want  of  consideration  to  the  note  upon 
which  the  action  was  brought,  we,  of  course,  have  no  means 
of  knowing ;  that  point  does  not  now  arise.  The  only  question 
presented  by  the  record  is  one  of  pleading.  We  are  satisfied 
that  the  defendant's  second  plea  was,  in  substance,  good,  and 
as  the  court  held  otherwise,  and  thus  precluded  the  defendant 
from  making  a  defence  to  the  action,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Dickey  did  not  participate  in  the 
decision  of  this  case. 
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ABATEMENT.  - 

Prior  action  pending. 

1.  Requisites  0/  the  plea.  The  ordinary  mode  of  taking  advantage  of 
the  pendency  of  another  suit  for  the  same  cause  of  action,  is  by  plea  in 
abatement,  and  it  is  essential  to  such  plea  that  it  should  contain  an  aver- 
ment that  the  former  suit  is  still  pending.  Garrick  el  al.  v.  Chamberlain 
etal.  620. 

2.  Prior  appeal  to  another  court.  So  where  the  record  on  a  writ  of 
error  from  the  Appellate  Court  shows  the  taking  nnd  perfecting  of  an 
appeal  to  the  Supreme  Court,  but  fails  to  show  that  the  appeal  is  still 
pending  in  that  court,  amotion  to  dismiss  the  writ  of  error  because  of 
such  appeal,  which  does  not  contain  an  averment  that  the  appeal  is  still 
pending,  is  properly  overruled.     Ibid.  620. 

In  suit  tor  partition. 

3.  Plea  in  abatement  not  allowed.  Hopkins  et  al.  v.  Medley  et  al.  402. 
See  PARTITION,  7. 

ACKNOWLEDGMENTS  OF  DEEDS. 
In  another  State. 

1.  Where  the  acknowledgment  of  a  deed  or  power  of  attorney  taken 
in  another  State  is  shown  to  have  been  in  conformity  to  its  laws  by  the 
statute  of  such  State,  it  will  be  sufficient  under  our  law.  Garrick  et  al. 
v.  Chamberlain  et  al.  620. 

ACTIONS. 

Remedy  at  law — as  between  partners. 

1.  After  settlement  of  partnership  account.  Where,  on  the  settlement 
of  partnership  accounts  and  the  sale  of  the  entire  interest  of  the  out- 
going partner,  including  notes  and  accounts,  certain  notes  and  claims  were 
selected  from  the  others  as  a  "  guarantee  account,"  to  cover  bad  debts  of 
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the  old  firm,  and  the  outgoing  partner  expressly  promised  to  pay  his 
proportionate  share  of  any  deficit  in  such  "guarantee  account,"  it  was 
held,  that  in  case  of  any  deficit  the  remaining  partners  or  their  assignees, 
after  a  proper  demand,  would  have  a  complete  remedy  at  law  upon  the 
promise.     Kellogg  v.  Moore,  282. 

ADMINISTRATION  OF  ESTATES. 

Failure  of  administrator  to  pay  over  money. 

1.  Power  of  commitment — prerequisites  thereto.  Before  the  probate  court 
is  warranted  in  making  a  commitment  in  any  case  under  sec.  114  of  ch. 
3,  Rev.  Stat.,  it  must  appear,  among  other  things,  that  the  administrator 
has  failed  or  refused  to  pay  over  the  moneys  in  his  hands  to  the  person 
or  persons  entitled  thereto,  in  pursuance  of  the  order  of  the. court,  within 
thirty  days  after  demand  made  for  such  money.  The  demand  is  one  of  the 
necessary  elements  that  enters  into  the  offence,  and  it  can  not  be  dis- 
pensed with,  or  even  waived  by  the  administrator.  Haines  v.  The  People, 
161. 

Purchase  of  land  by  administrator. 

2.  With  money  of  the  estate — rights  of  the  heirs.  Where  an  adminis- 
trator of  an  estate  uses  the  money  of  the  estate  to  procure  the  title  to 
lands  for  the  benefit  of  the  heirs  of  the  estate,  the  heirs  may  adopt  his 
act  and  claim  the  land,  and  in  a  suit  by  the  conservator  of  one  of  the 
heirs  to  set  aside  a  sale  of  such  heir's  portion  of  the  land,  the  party  in 
possession  will  not  be  allowed  to  set  up  in  defence  that  the  administra- 
tor had  no  right  to  make  the  investment,  and  that  such  heir's  claim  is 
only  for  his  share  of  the  money  so  invested.     Dodge  v.  Cole  et  al.  338. 

ADMISSIONS. 
By  pleadings. 

1.  AVhere  a  defendant  to  a  bill  in  chancery  in  his  answer  claims  that 
the  bond  mentioned  in  the  bill  as  the  foundation  of  the  relief  sought,  was 
forfeited  by  reason  of  non-payment,  it  in  effect  is  an  admission  on  the 
record  of  the  existence  of  the  bond.     Mc  Vey  v.  Mc Quality  et  al.  93. 

ALLEGATIONS  AND  PROOFS.     See  PLEADING  AND  EVIDENCE,  1  to  6. 

AMENDMENTS. 

When  amendment  necessary. 

1.  On  petition  for  partition — in  case  of  a  partial  defence,  the  petition 
should  be  amended.  Hopkins  et  al.  v.  Medley  et  al.  402.  See  PARTI- 
TION, 5. 

Of  sheriff's  return  of  service. 

2.  Amendment  after  judgment,  must  be  in  affirmance  of  judgment.  After 
the  rendition  of  judgment  the  court  is  only  allowed  to   authorize   the 
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sheriff  to  amend  his  return  of  service  on  the  defendant  in  affirmance  of 
the  judgment.  He  can  not  be  allowed,  after  judgment,  to  so  amend  his 
return  as  to  cause  a  reversal.  Chicago  Planing  Mill  Co.  v.  Merchants' 
National  Bank,  294. 

3.  After  the  term  must  be  on  notice.  The  court  should  only  allow  the 
amendment  of  a  sheriff's  return  of  service  as  a  matter  of  course  and 
without  notice,  during  the  term  at  which  the  cause  is  determined. 
After  such  term  it  can  be  allowed  only  on  notice  to  all  parties  interested. 
Ibid.  294. 

APPEALS  AND  WRITS  OF  ERROR. 
Writ  of  error — when  it  lies. 

1.  Generally.  At  common  law  a  writ  of  error  lies,  as  a  matter  of  right, 
in  all  cases,' either  civil  or  criminal,  except  in  treason  and  felony,  and 
the  doctrine  is  well  recognized  that  whenever  a  new  jurisdiction  is 
erected  by  act  of  parliament,  and  the  court  or  judge  that  exercises 
this  jurisdiction  acts  as  a  court  of  record  according  to  the  course  of  the 
common  law,  a  writ  of  error  lies  on  its  judgments;  but  if  they  act  in 
a  summary  way,  or  in  a  new  course  different  from  the  common  law,  a 
writ  of  error  will  not  lie,  but  a  certiorari.  And  such  is  the  doctrine  of 
this  State,  except  so  far  as  it  lias  been  modified  by  statutory  or  constitu- 
tional enactment.     Haines  v.  The  People,  161. 

2.  A  writ  of  error  lies  in  this  State  from  either  this  or  the  Appellate 
Courts  to  all  inferior  courts  of  record,  for  the  purpose  of  reviewing  their 
final  determinations  in  all  cases  involving  property  rights  or  personal 
liberty,  where  no  appeal  is  given  from  such  inferior  courts  of  record  to 
some  other  intermediate  court  or  to  this  court.  This  right  exists  inde- 
pendently of  any  statutory  or  constitutional  provisions,  by  force  of  the 
common  law,  in  all  cases  in  which  the  jurisdiction  of  such  inferior  courts 
is  exercised  according  to  the  course  of  the  common  law.     Ibid.  161. 

3.  In  cases  of  contempt  of  court.  There  being  no  statutory  provision 
authorizing  an  appeal  to  the  circuit  court  from  an  order  of  the  probate 
court  committing  a  party  for  an  alleged  contempt  in  the  neglect  of  an 
administrator  to  make  distribution  «f  the  estate  in  pursuance  of  an 
order  of  the  court,  and  it  being  a  final  determination  of  that  court  in 
a  criminal  proceeding  directly  affecting  personal  liberty,  it  follows  that 
a  writ  of  error  lies  from  this  court  to  review  the  decision  and  action  of 
the  probate  court.     Ibid.  161. 

Assignee  in  bankruptcy. 

4.  May  prosecute  writ  of  error.  The  assignee  of  a  bankrupt  may 
prosecute  a  writ  of  error  to  reverse  a  decree  or  judgment  rendered 
against  the  bankrupt  before  the  appointment  of  the  assignee.  Jenkins 
v.  International  Bank  of  Chicago  et  al.  568. 
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Appeals  from  an  Appellate  Court. 

5.  Review  of  questions  of  fact.  By  the  87th  section  of  the  Practice 
act,  which  requires  the  Appellate  Court  to  recite,  in  its  final  order,  judg- 
ment or  decree,  the  facts  as  found,  which  finding  shall  be  final  and  con- 
clusive when  there  is  a  simple  affirmance  by  the  Appellate  Court  of  the 
judgment  of  the  trial  court,  this  court  will  presume  that  both  courts 
found  the  controverted  facts  the  same  way,  and  this  court  will  be  pre- 
cluded from  investigating  the  facts  of  the  case.  Tibialis  et  al.  v.  Lilly, 
552. 

6.  Finding  of  the  Appellate  Court  as  to  facts — how  shown.  A  certifi- 
cate of  the  judges  of  the  Appellate  Court  as  to  the  facts  of  a  case, 
some  two  months  after  its  final  judgment  of  affirmance,  which  is  but  a 
repetition  of  the  evidence  offered  on  the  trial,  is  not  a  compliance,  in 
form  or  substance,  with  the  statute.  The  statute  requires  the  facts,  as 
found  from  the  evidence,  to  be  stated  in  the  final  order,  judgment  or 
decree  of  the  Appellate  Court,  and  not  by  a  subsequent  certificate  of  the 
judges.  Such  a  certificate  can  not  be  considered  by  this  court.  Ibid. 
552. 

7.  Where  the  Appellate  Court  affirms  the  judgment  of  the  trial  court 
upon  the  evidence,  no  recital  or  certificate  of  the  facts  found  by  the  Ap- 
pellate Court  is  required  by  law,  and  if  made  in  the  absence  of  such 
requirement,  this  court  is  not  permitted  to  consider  it.     Ibid.  552. 

Dismissal  of  appeal. 

8.  To  what  extent  it  will  operate  as  an  affirmance  of  the  judgment  below. 
The  dismissal  of  an  appeal  to  this  court,  is  equivalent  to  a  regular,  tech- 
nical affirmance  of  the  judgment  below,  so  as  to  entitle  the  party  to 
claim  a  forfeiture  of  the  appeal  bond,  and  have  his  action  therefor.  But 
this  is  the  extent  of  the  rule.  The  dismissal  will  not  operate  as  an  affirm- 
ance so  as  to  defeat  the  jurisdiction  of  an  Appellate  Court  on  writ  of 
error  in  respect  of  the  same  judgment.  Gamck  et  al.  v.  Chamberlain 
et  al.  620. 

ARBITRATION. 
Parol  submission. 

1.  Whether  binding  on  parties.  A  parol  submission  of  the  state  of 
accounts  between  parties,  followed  by  a  valid  award,  though  not  in 
writing,  may  be  binding  and  conclusive  upon  the  parties,  if  the  arbitra- 
tors act  fairly;  but  before  a  party  is  so  bound,  the  agreement  to  arbi- 
trate should  be  duly  established.     Koon  et  al.  v.  Mollingsworth,  52. 

ASSIGNMENT. 

AS  TO  THE  CHARACTER  OF  AN  INDORSEMENT. 

1.  Whether  restrictive,  as  affecting  the  negotiability  of  a  bill  or  note.  As 
the  negotiability  of  a  bill  or  note  can  only  be  restricted  by  express  re- 
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strictive  words,  the  words,  "or  order,"  need  not  be  inserted  in  full,  or 
any  indorsement  to  give  the  bill  or  note  a  subsequent  negotiable  quality. 
A  direction  to  pay  to  a  particular  person  does  not  necessarily  import 
that  it  shall  not  be  paid  to  any  other  person  to  whom  he  may  indorse  it, 
but  only  that  it  shall  not  pass  without  his  indorsement.  Fawsett  v.  Nat. 
Life  Ins.  Co.  of  the  United  States,  11. 

2.  Indorsement  for  the  use  of  another — how  subsequent  holder  affected 
thereby.  An  indorsement  of  a  note  over  the  signature  of  the  payee  to  a 
bank  for  collection  for  account  of  II,  is  an  indorsement  for  the  benefit  of 
H,  and  not  for  that  of  the  payee,  and  such  an  indorsement  does  not 
destroy  the  negotiability  of  the  note,  but  any  stranger  taking  an  indorse- 
ment from  the  bank  would  hold  the  same  for  the  use  of  H,  the  same  as 
the  bank.     Ibid.  11. 

Notice — afforded  by  character  of  indorsement. 

3.  Where  the  payee  of  a  note  put  the  same  into  the  hands  of  another 
indorsed  in  blank,  in  which  condition  it  came  into  the  hands  of  H,  who 
filled  up  the  indorsement,  directing  its  payment  to  a  bank  for  his  use, 
and  the  same  was  returned  uncollected,  indorsed  in  blank  by  the  bank 
"without  recourse,"  and  H  afterwards  sold  and  delivered  the  note  to 
another  who  had  no  actual  notice  of  any  interest  the  payee  had  in  the 
same,  it  was  held,  that  the  character  of  the  indorsement  written  by  H 
over  the  payee's  signature  afforded  no  notice  to  the  purchaser  from  H  of 
the  payee's  interest  in  the  note,  and  that  the  purchaser  was  entitled  to  be 
protected  as  an  innocent  holder.     Ibid.  11. 

Indorsement  in  blank. 

4.  Right  of  prior  holder  filling  blank  indorsement  to  erase  the  same  and 
make  note  payable  to  himself  The  payee  of  a  note  indorsed  the  same  in 
blank,  and  delivered  it  to  an  insurance  company  in  which  he  was  a 
stockholder,  which  company  transferred  the  same  to  one  H,  who  filled  up 
the  blank,  making  the  note  payable  to  a  bank  for  collection  on  his 
account,  and  sent  the  same  to  the  bank  for  collection,  and  the  bank,  on 
failing  to  collect  the  note,  returned  it  to  H,  indorsed  "  without  recourse 
on  us,"  signed  by  the  cashier:  Held,  that  H,  on  the  return  of  the  note, 
had  the  right  to  strike  out  the  indorsement  he  had  written  over  the 
payee's  signature  and  fill  up  the  indorsement  to  himself,  and  that  the 
indorsement  to  the  bank  for  collection  did  not  destroy  the  negotiable 
quality  of  the  note.     Ibid.  11. 

Policy  of  insurance. 

5.  Whether  an  assignment.  The  writing  of  directions  by  the  holder  on 
the  back  of  a  policy  of  life  insurance,  that  the  sum  secured  should  be 
distributed  among  certain  beneficiaries,  is  not  an  assignment  of  the  policy. 
St.  Clair  County  Benev.  Society  v.  Fietsam,  Admr.  474. 
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Negotiable  paper  secured  by  mortgage. 

6.  Assignment  thereof,  and  notice  to  subsequent  incumbrancer.  A  negoti- 
able instrument  secured  by  mortgage  was  assigned  before  maturity. 
The  mortgage  described  the  instrument  thus  secured,  showing  its  nego- 
tiable character,  and  the  date  at  which  it  would  mature,  and  was  duly 
recorded.  The  mortgage  itself  was  not  assigned,  except  as  it  passed  in 
equity  by  the  assignment  of  the  instrument  it  was  given  to  secure.  Sub- 
sequent to  the  recording  of  the  mortgage  and  the  assignment  of  the 
instrument,  and  before  the  maturity  of  the  instrument,  the  mortgagor 
effected  a  loan  from  a  third  person,  and  gave  a  mortgage  upon  the  same 
premises  embraced  in  the  prior  mortgage,  it  being  the  understanding 
that  a  portion  of  the  money  thus  obtained  should  be  applied  in  satisfac- 
tion of  the  prior  mortgage.  The  mortgagor  did  pay  the  amount  of  the 
first  mortgage  debt  out  of  the  money  received  from  the  second  mortgagee, 
to  the  payee  thereof,  who  thereupon  gave  what  purported  to  be  a  release 
of  the  first  mortgage.  Upon  bill  filed  by  the  assignee  of  the  instrument 
secured  by  the  fir.st  mortgage,  for  foreclosure,  it  was  held,  it  not  appear- 
ing that  the  payee,  to  whom  the  money  had  been  paid,  was  authorized  to 
receive  the  same  in  behalf  of  complainant,  or  had  paid  it  over  to  him,  the 
second  incumbrancer  held  subordinate  to  the  lien  of  the  first  mortgage. 
The  second  mortgagee  having  notice  of  the  prior  mortgage,  was  thereby 
advised  of  the  negotiable  character  of  the  paper  secured  by  it,  and  that 
it  was  not  yet  matured,  and  he  was  put  upon  inquiry  as  to  whether  it 
had  been  assigned.  Being  so  put  upon  inquiry,  he  was  chargeable  with 
notice  of  the  rights  of  the  assignee.     Keohane  v.  Smith  etal.  156. 

BAIL. 

Execution  against  the  body. 

1.  The  statute  construed.  The  words  capias  ad  satisfaciendum,  in  section 
5  of  the  chapter  relating  to  judgments,  decrees  and  executions,  which 
provides  that  no  execution  shall  issue  against  the  body  except  in  certain 
cases,  or  unless  the  defendant  shall  have  been  held  to  bail  upon  a  writ  of 
capias  ad  satisfaciendum,  as  provided  by  law,  etc.,  are  construed  to  mean 
capias  ad  respondendum,  that  being  the  evident  intention  of  the  legislature. 
People  ex  rel.  EscotL  v.  Hoffman,  234. 

BANKRUPTCY. 

Assignee  may  prosecute  writ  op  error. 

1.  The  assignee  of  a  bankrupt  may  prosecute  a  writ  of  error  to 
reverse  a  decree  or  judgment  rendered  against  the  bankrupt  before  the 
appointment  of  the  assignee.  Jenkins  v.  International  Bank  of  Chicago 
et  al.  568. 


INDEX.  653 


BURNT  RECORDS  ACT. 

Seeking  to  confirm  title  to  land. 

1.  As  to  an  adverse  claim — petitioner  bound  by  statements  in  petition.  On 
a  petition  under  the  Burnt  Records  act  to  establish  and  confirm  the  peti- 
tioner's title  to  real  estate,  in  which  a  tax  sale  of  the  premises  is  sought 
to  be  set  aside  upon  the  sole  ground  that  the  sale  for  taxes  was  made  by 
a  city  collector  in  1871  under  a  judgment  rendered  before  the  adoption 
of  the  constitution  of  1870,  and  after  the  affirmance  of  the  judgment  by 
this  court,  section  twenty-three  of  the  Burnt  Records  act,  which  declares 
that  no  tax  deed  based  on  any  proceedings,  the  record  of  which  shall  be 
destroyed,  shall  be  received  as  prima  facie  evidence  of  'the  regularity  of 
such  proceedings,  but  the  burden  of  proof  shall  be  upon  the  person 
claiming  under  such  deed  to  show  the  regularity  and  legality  of  such 
proceeding,  etc.,  is  not  applicable,  and  the  party  asserting  the  tax  title  is 
not  required  to  meet  any  other  objection  than  is  made  to  it  in  the  peti- 
tion, or  is  made  on  the  trial  to  its  introduction  in  evidence.  Garrick 
et  al.  v.  Chamberlain  et  al.  620. 

2.  Section  23  does  not  apply  to  party  defending.  The  provision  of  sec. 
23  of  the  Burnt  Records  act,  requiring  a  person  claiming  under  a  tax 
deed  to  make  proof  of  the  validity  and  regularity  of  all  the  proceedings 
anterior  to  his  deed,  and  depriving  him  of  all  presumptions  otherwise 
provided  by  law  in  favor  of  the  legality  of  such  proceedings,  does  not 
apply  to  one  not  seeking  the  aid  of  its  provisions,  who  is  in  possession 
under  his  title  and  is  made  a  defendant.  The  legislature  can  not  deprive 
one  of  a  vested  right  in  this  manner.  If  he  should  revert  to  the  act  for 
relief  it  might  apply  to  him.     Ibid.  620. 

CAHOKIA  COMMONS. 

Nature  of  the  grant. 

1.  The  inhabitants  of  the  village  of  Cahokia,  as  a  distinct  community, 
have,  by  national  grant,  and  confirmation,  become  the  owners  in  fee  of 
the  Cahokia  commons, — not  that  the  various  individuals  who  happened 
to  be  residents  of  the  village  at  the  time  of  such  grant  became  joint 
tenants  or  tenants  in  common  of  such  lands; — on  the  contrary,  as  indi- 
viduals they  took  no  legal  title  whatever,  but  acquired  such  rights  only 
as  wrere  incident  to  residence  in  a  village  having  the  ownership  of  such 
property.     Haps  v.  Hewitt  et  al.  498. 

2.  By  virtue  of  the  act  or  acts  of  Congress,  the  inhabitants  of  Cahokia 
village  were,  as  a  community,  by  implication,  constituted  an  artificial  or 
corporate  body  for  the  purpose  of  receiving  and  holding  the  lands  for 
the  benefit  of  the  community,  as  a  body  of  people,  but  for  no  other  pur- 
pose.    Ibid.  498. 

Of  the  power  of  disposition. 

3.  The  creation  of  this  artificial  body,  and  investing  it  with  the  title 
to   the   commons,  did  not  necessarily  clothe   it  with  power   to  convey 
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or  otherwise  dispose  of  them,  but  it  was  competent  for  the  legislature  to 
authorize  it  to  do  so,  and  provide  the  necessary  agencies  through  which 
this  might  be  effected.     Haps  v.  Hewitt  et  at.   498. 

4.  By  the  act  of  February  17,  1841,  the  supervisor  of  such  village  and 
commons  was  authorized  to  survey  and  divide  any  part  of  the  commons 
into  lots,  and  lease  the  same  for  any  number  of  years,  not  exceeding  one 
hundred  ;  and  by  the  act  of  March  21, 1874,  the  supervisor  was  authorized 
to  convey,  in  fee,  the  reversion  in  such  parts  of  the  lots  as  had  before 
been  leased.  Under  these  acts  the  holder  of  a  leasehold  interest  in  a  lot, 
by  acquiring  the  reversion,  becomes  the  absolute  owner  in  fee,  the  lease- 
hold estate  being  merged  in  the  fee.     Ibid.  498. 

5.  Where  the  supervisor,  in  1841,  files  in  the  proper  office  for  record 
a  plat  of  a  survey  dividing  a  portion  of  the  commons  into  lots,  in  strict 
compliance  with  the  statute,  and  afterwards  leases  one  of  the  lots  for 
ninety-nine  years,  by  a  lease  regular  in  every  respect,  a  second  lease, 
made  by  him,  on  a  new  platting,  of  the  same  lot,  though  designated  by  a 
different  number,  will  be  absolutely  void,  and  can  not  be  received  in  an 
action  of  ejectment  to  show  an  outstanding  title.     Ibid.  498. 

CHANCERY. 

Jurisdiction. 

1.  To  determine  purely  legal  titles,  on  bill  to  remove  a  cloud  upon  title. 
Where  a  bill  was  filed  by  the  holder  of  a  tax  title,  who  claimed  to  have 
paid  all  taxes  on  the  land  for  seven  successive  years,  while  it  was  vacant 
and  unoccupied,  and  the  complainant  had,  after  the  alleged  statutory 
bar,  gone  into  possession,  to  set  aside  another  title  purely  legal  in  its 
character,  claimed  by  the  defendant,  as  a  cloud  upon  the  complainant's 
title,  and  to  enjoin  the  prosecution  of  an  action  of  ejectment  brought 
against  him  by  the  defendant,  it  was  held,  the  court  of  law  could  not  be 
thus  divested  of  its  jurisdiction,  and  that  a  court  of  equity  had  no  juris- 
diction.     Whitney  v.  Stevens,  482. 

2.  Construction  of  the  statute  in  that  regard.  Section  50.  chap.  22,  Rev. 
Stat.  1874,  merely  extends  the  jurisdiction  of  courts  of  equity,  in  the 
matter  of  removing  clouds  upon  title,  in  cases  where  the  party  complain- 
ing is  out  of  possession.  The  statute  does  not  operate  to  enlarge  the 
jurisdiction  of  the  court  in  a  case  where  the  complainant  is  in  possession, 
but  leaves  it  as  it  was  before,  controlled  by  the  rule  that  purely  legal 
titles  must  be  litigated  in  a  court  of  law.     Ibid.  482. 

3.  Effect  of  the  right  of  trial  by  jury.  Under  the  constitutional 
guaranty  of  the  right  of  trial  by  jury,  it  is  a  serious  question  whether  it 
is  within  legislative  power  to  confer  jurisdiction  upon  a  court  of  equity 
to  try  purely  legal  titles.     Ibid.  482.  • 
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Sale  of  land  of  lunatic. 

4.  For  his  support  and  maintenance — jurisdiction  in  chancery.  See 
INSANE  PERSONS,  5. 

Pleading — in  chancery  and  at  law. 

5.  Of  the  difference.  Whatever  is  not  admitted  by  an  answer  in 
chancery  must  be  proved  by  the  complainant,  although  it  is  not  denied, 
whereas  at  law  everything  which  is  not  denied  is,  by  implication,  ad- 
mitted to  be  true.     Hopkins  et  al.  v.  Medley  et  al.  402. 

Requisites  of  an  answer. 

6.  In  a  chancery  suit,  if  a  defendant  answers,  he  must  do  so  fully.  It 
is  not  sufficient  for  him  to  set  up  a  state  of  facts,  which,  if  true,  would 
defeat  the  complainant's  right  to  relief,  but  he  must  also  either  admit  or 
deny  the  charges  in  the  bill,  or  his  answer  will  be  subject  to  exception. 
In  actions  at  law  the  rule  is  very  different.     Ibid.  402. 

Cross-bill. 

7.  What  constitutes — of  the  answer  as  a  cross-bill.  A  defendant  in  a 
suit  in  chancery  can  not  make  his  answer  a  cross- bill,  and  under  it 
obtain  any  specific  decree  in  his  favor.  And  conceding,  as  intimated  in 
Thielman  v.  Can;  75  111.  385,  that  there  is  no  objection,  after  concluding 
the  answer,  to  proceed  right  along  on  the  same  piece  of  paper,  and  state 
the  matter  of  the  cross-bill — (and  that  is  all  that  is  intimated  in  that 
case  touching  the  question  as  to  what,  is  requisite  to  constitute  a  cross- 
bill,) yet  the  statement  should  be  sufficient  to  constitute  a  cross-bill  if 
disconnected  and  a  proper  heading  attached.  If  the  answer  is  to  be 
treated  as  a  cross- bill,  it  should  have  the  substantial  requisites  of  a 
cross-bill.  All  parties  in  interest  should  be  brought  before  the  court  and 
required  to  answer  its  allegations,  or,  at  least,  given  an  opportunity  to 
do  so, — and  there  should  be  such  a  prayer  as  will  indicate  that  the  appro- 
priate relief  is  desired.     Purdy  et  ux.  v.  Henslee  et  al.  389. 

8.  Party  filing,  must  take  steps  to  have  it  answered.  It  is  the  duty  of  a 
party  who  files  a  cross-bill  to  take  steps  to  have  it  answered,  and  where 
no  such  steps  are  taken,  and  the  parties  voluntarily  go  to  a  hearing,  the 
cross-bill  may  be  regarded  as  abandoned.     Ibid.  389. 

Bill  for  an  account. 

9.  Prior  settlement  a  bar.  Where,  prior  to  a  bill  for  the  adjustment  of 
a  partnership  account  filed  by  a  purchaser  of  the  interest  of  two  of  the 
firm,  it  appeared  that  there  had  been  a  final  accounting  and  settlement 
between  the  partners,  and  that  the  defendant  partner  then  made  a  com- 
plete sale  and  transfer  to  his  other  partners  of  his  entire  interest  in  the 
partnership  effects  and  business,  including  the  notes  and  accounts:  Held, 
that  the  bill  could  not  be  maintained  and  was  properly  dismissed,  in  the 
absence  of  any  mistake  or  error  in  the  settlement  being  shown.  Kcllooy 
v.  Moore,  282. 
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Creditor's  bill. 

10.  By  ivliom.  Where  a  party  indorses  a  note  upon  which  judgment 
is  obtained  by  the  assignee,  and  on  failure  to  collect  the  same  he  pays 
the  assignee  the  amount  of  the  judgment,  taking  an  assignment  thereof 
to  himself,  he  will  be  subrogated  to  all  the  rights  of  the  judgment  credi- 
tor, and  may  maintain  a  creditor's  bill  for  the  collection  of  such  judg- 
ment.     Crawford  et  al.  v.  Logan,  396. 

Specific  performance. 

11.  As  to  a  fraudulent  agreement.  A  court  of  equity  will  not  decree 
the  specific  performance  of  an  agreement  to  convey  land,  made  for  the 
purpose  of  hindering  or  delaying  creditors,  when  both  parties  partici- 
pated in  the  fraudulent  intent.  In  such  case,  a  court  of  equity  will  not 
assist  either  party,  but  will  leave  them  in  the  position  they  have  placed 
themselves.     Ryan  v.  Ryan  et  al.  38. 

12.  Statute  of  Frauds — of  verbal  contract  of  father  to  his  son.  Where  a 
son  makes  payment  of  the  purchase  money  of  land  by  four  or  five  years' 
labor  which  he  rendered  to  his  father  after  he  was  of  age,  followed  by 
an  actual  possession  of  the  premises,  and  the  making  of  lasting  and  val- 
uable improvements  thereon,  under  and  in  pursuance  of  a  verbal  con- 
tract with  his  father  to  convey  the  title,  to  take  effect  at  the  father's 
death,  a  court  of  equity  will  decree  a  specific  performance  of  the  contract 
when  these  facts  are  clearly  shown,  and  these  facts  will  take  the  con- 
tract out  of  the  Statute  of  Frauds.     McDowell  v.  Lucas  et  al.  489. 

Kefep.ence  to  master. 

13.  To  state  an  account — when  necess-ary.  Where  the  litigation  involves 
a  complicated  account  between  the  parties  running  for  a  period  of  eight 
or  nine  years,  consisting  of  various  items  and  large  amounts,  the  case 
should  be  referred  to  the  master  to  state  the  account,  under  such  direc- 
tions as  the  court  may  think  proper,  and  it  is  error  not  to  do  so.  Koon 
et  al  v.  Ilollingsworth,  52. 

14.  When  there  is  an  account  to  be  stated,  which  account  is  lengthy, 
consisting  of  very  many  small  items,  amounting  in  all  to  $30,000,  and  cov- 
ering a  period  of  thirteen  years,  and  the  evidence  is  voluminous  and  con- 
flicting, the  cause  should  be  referred  to  a  master  to  state  the  same,  and 
it  is  error  not.  to  do  so.     Daly  et  al.  v.  St.  Patrick's  Catholic  Church,  19. 

Master's  report — exceptions. 

15.  Where  the  court,  in  referring  a  cause  to  the  master  to  state  an 
account,  gives  an  erroneous  direction  as  to  the  basis  upon  which  to  state 
the  same,  it  will  be  taken,  in  the  absence  of  exceptions  to  the  master's 
report,  that  the  account  was  taken  on  the  basis  directed,  and  the  party 
aggrieved  may  assign  such  direction  for  error,  without  having  taken 
exception  to  the  master's  report.  Jenkins  v.  International  Bank  of  Chicago 
et  al.  568. 
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Dismissal  of  bill. 

16.  Presumed  to  he  on  merits.  When  it  appears  by  the  stipulation  of 
the  parties  that  an  injunction  in  the  case  was  dissolved  and  the  bill 
dismissed,  without  stating  on  what  ground  or  for  what  cause,  it  will  be 
held  to  have  been  dismissed  on  the  merits.  Garrick  et  al.  v.  Chamberlain 
et  al  620. 

17.  Effect  of  dismissal  as  a  final  adjudication.  See  FORMER  ADJUDI- 
CATION, 1. 

Right  of  complainant  to  dismiss  his  bill. 

18.  Under  our  practice  a  complainant  in  chancery  has  the  right,  at 
any  time  before  decree  is  rendered,  to  dismiss  his  bill,  unless  a  cross-bill 
has  been  filed.     Purdy  et  ux.  v.  Henslee  et  al.  389. 

19.  In  a  suit  in  chancery,  upon  the  hearing  the  chancellor  orally 
announced  his  own  conclusions,  which  were  adverse  to  the  complainant, 
and  thereupon,  before  any  formal  decree  was  entered,  the  complainant 
asked  leave  to  dismiss  his  bill,  which  was  granted,  and  the  bill  was  dis- 
missed, against  the  defendant's  protest.  It  was  held,  there  being  no 
cross-bill  filed,  the  court  made  a  proper  disposition  of  the  case.  Ibid. 
389. 

Setting  aside  fraudulent  conveyance. 

20.  Of  the  proper  decree.  On  setting  aside  a  voluntary  conveyance  as 
in  fraud  of  creditors,  the  decree  should  be  an  alternative  one  as  to  the 
grantee,  that  if  the  judgments  are  not  paid  by  the  time  limited,  the 
lands  shall  be  sold,  giving  the  grantee  an  option  to  pay  the  debts.  It 
should  not  be  a  personal  decree  against  the  grantee.  Patterson  et  al.  v. 
Mc Kinney  et  al.  41. 

Affirmative  relief  on  answer. 

21.  Construction  of  a  decree  in  that  regard — on  setting  aside  a  fraudulent 
conveyance.  Several  judgment  creditors  filed  their  bills  to  set  aside  a 
conveyance  of  land  by  their  debtor  as  fraudulent,  and  other  judgment 
creditors,  not  parties  to  the  bills,  levied  their  executions  upon  the  land, 
and  the  grantee  filed  a  bill  to  restrain  the  creditors  from  selling  the 
same  under  their  executions,  and  one  creditor  filed  a  cross-bill,  all  of 
which  bills  were  consolidated  and  heard  together  on  bills  and  answers, 
etc.,  making  an  issue  whether  the  conveyance  was  fraudulent  or  not, 
and  the  court  set  aside  the  conveyance  so  far  as  the  several  creditors 
were  concerned,  holding  that  the  land  was  liable  to  the  liens  of  the 
several  judgments:  Held,  that  the  decree  was  not  obnoxious  to  the 
objection  it  gave  affirmative  relief  to  the  creditors  not  joining  in  the  bill 
to  set  aside  the  conveyance,  and  that  the  grantee  had  no  substantial 
ground  of  complaint  in  this  respect.     Ibid.  41. 

Publication  of  notice. 

22.  As  to  "unknown  heirs,"  etc.     See  PUBLICATION  OF  NOTICE,  1. 
42—97  III. 
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Decree — enforcement  of  a  trust. 

23.  Of  the  proper  decree  on  compelling  a  conveyance  from  one  wrongfully 
acquiring  legal  title.     See  TRUSTS  AND  TRUSTEES,  2. 

COLLATERAL  SECURITY. 

For  note  without  consideration. 

1.  Where  a  note  is  delivered  as  collateral  security,  it  is  upon  the 
supposition  that  something  is  due  or  at  least  owing  upon  it,  and  it  may 
be  collected  or  sold  to  raise  the  money  due  for  which  it  is  pledged.  If 
nothing  be  due  or  owing,  and  it  is  only  in  the  nature  of  accommodation 
paper,  it  may  be  negotiated,  and  the  money  paid  for  which  it  was  in- 
tended as  security.      Walker  v.  Carleton  et  al.  582. 

2.  Where  a  borrower  of  money  gives  his  own  note  for  a  larger  sum 
than  the  loan,  secured  by  deed  of  trust,  as  collateral  security  for  the 
note  given  for  the  sum  loaned,  both  payable  to  the  same  payee,  the  first 
note  being  without  consideration,  the  payee  will  only  have  power  to  sell 
and  transfer  the  larger  note  and  trust  deed  to  raise  the  money  to  pay 
the  smaller  one.  Until  sold  and  indorsed,  such  larger  note  is  not 
operative  and  binding,  and  no  sale  can  be  made  under  the  trust  deed 
securing  it.     Ibid.  582. 

COLOR  OF  TITLE.     See  LIMITATIONS,  5. 

CONFESSION  OF  JUDGMENT. 

In  vacation. 

1.  Whether  power  of  attorney  authorizes  it  in  vacation.  Where  a  power 
of  attorney  authorizes  any  attorney  at  law  of  the  State  to  appear  before 
any  court  of  record  in  the  State  and  confess  judgment  for  the  amount 
due  upon  a  note  to  which  it  is  attached,  the  power  may  be  exercised  by 
the  confession  of  judgment  either  in  term  time,  or  in  vacation  before  the 
clerk  of  the  court.     Keith  et  al.  v.  Kellogg  et  al.  147. 

2.  The  power  to  confess  a  judgment  must  be  clearly  given  and 
strictly  pursued  or  the  judgment  will  not  be  sustained.  But  this  rule, 
like  all  others,  has  its  reasonable  limitations,  and  must  not  be  applied  so 
rigidly  as  to  defeat  the  manifest  intention  of  the  parties  to  the  instru- 
ment granting  the  power.     Ibid.  147. 

3.  Confession  in  vacation  has  the  same  force  and  effect  as  if  in  term  time. 
Where  a  judgment  is  entered  in  the  circuit  court,  in  vacation,  in  pursu- 
ance of  a  proper  warrant  of  attorney,  as  sooji  as  the  entry  is  made  it 
becomes,  by  the  force  and  sentence  of  law,  a  judgment  in  a  court  of 
record,  and,  as  such,  has  the  same  force  and  effect  as  any  other  judg- 
ment.    Ibid.  147. 

CONSERVATOR  OF  INSANE  PERSON.  See  INSANE  PERSONS,  2,  8. 
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CONSIDERATION. 
Whether  sufficient. 

1.  Forbearance  to  sell  property  under  deed  of  trust.  Forbearing  the  sale 
of  property  held  as  security  for  the  payment  of  a  debt,  is  a  sufficient 
consideration  to  support  an  executed  contract  on  the  part  of  the  owner 
of  the  property  to  keep  the  same  insured.  Hartford  Fire  Ins.  Co.  v. 
Olcott,  439. 

2.  So,  where  the  owner  of  premises,  borrowing  money  of  a  bank, 
gave  a  deed  of  trust  on  the  same  to  secure  its  payment,  and  therein 
covenanted  to  have  the  buildings  thereon  insured  and  kept  insured  for 
the  amount  of  the  loan,  and  the  condition  also  provided  that  if  he 
failed  to  make  such  insurance,  the  trustee  might,  at  any  time,  sell  the 
property,  whether  the  debt  was  due  or  not,  and  he  did  procure  an  insui-- 
ance,  payable  to  the  trustee,  for  the  benefit  of  the  bank,  and  paid  the 
premium  for  the  same:  Held,  that  the  prevention  of  the  sale  of  the 
mortgagor's  property,  under  the  power  of  sale,  was  a  sufficient  consider- 
ation for  the  payment  of  the  premium  on  the  policy  for  the  bank.     Ibid. 

439. 
Who  regarded  as  party  to  consideration. 

3.  In  case  of  insurance  by  mortgagor  for  benefit  of  mortgagee.  Where,, 
pursuant  to  the  terms  of  a  loan  by  a  bank,  and  the  terms  of  a  deed  of 
trust  to  secure  the  payment  of  the  sum  evidenced  by  notes  of  the  bor- 
rower, to  keep  the  mortgaged  property  insured  for  the  benefit  of  such 
bank,  or  the  holders  of  the  notes,  as  a  further  security,  the  borrower 
paid  the  premium  and  kept  the  property  insured,  making  the  policy 
payable  to  the  trustee  for  the  benefit  of  the  bank,  the  bank,  which  the 
trustee  represented,  was  held  to  be  a  party  to  the  contract  and  the  con- 
sideration, the  additional  security  arising  from  the  insurance  being  in 
consideration  of  the  loan,  and  the  premium  paid  being  to  perfect  the 
security.     Ibid.  439. 

CONSTITUTIONAL  LAW. 

Rule  of  construction. 

1.  As  to  giving  a  prospective  operation  only.  There  is  a  difference 
between  enforcing  an  inhibition  of  a  constitution  in  a  proceeding  insti- 
tuted after  it  took  effect,  in  disregard  of  its  plain  terms,  and  a  retro- 
active construction  which  would  carry  the  provision  back  and  apply  it  to 
a  case  fully  determined  and  in  judgment,  with  vested  rights,  before  the 
adoption  of  that  instrument.  The  latter  construction  would  contravene 
section  1  of  the  schedule  to  the  constitution.  Garrick  et  al.  v.  Chamber- 
lain et  al.  620. 

2.  It  is  a  rule  of  construction  to  give  a  statute  a  prospective  operation 
only,  unless  its  terms  show  a  legislative  intent  that  it  should  have  a 
retroactive  effect,  and  the  same  rule  applies  in  construing  a  provision  of 
a  constitution.     Ibid.  620.     See  TAXATION,  3. 
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Distribution  of  the  powers  of  government. 

3.  The  powers  of  government  are,  in  their  very  nature,  either  legis- 
lative or  executive.  The  executive  powers  are,  in  their  nature,  either 
judicial  or  ministerial.  But,  for  convenience  of  administration,  the 
powers  of  government  are,  by  the  constitution  of  this  State,  divided  into 
three  classes:  legislative,  executive  and  judicial,  which  is  a  complete 
disposition  of  the  whole.  From  this,  it  follows  that  neither  branch  of 
government  to  whom  these  powers  have  been  thus  delegated  can  exercise 
any  of  those  conferred  upon  either  of  the  others.  Dodge  v.  Cole  et  al. 
338. 

Of  the  judicial  power. 

4.  While  each  department  of  government  is,  in  theory,  independent 
of  the  others,  and  must,  therefore,  in  the  first  instance,  judge  of  its 
own  powers,  yet  when  any  property  right  is  drawn  in  question  in  a 
legal  proceeding,  depending  upon  an  alleged  usurpation  of  power  by 
either  of  the  other*  departments,  and  not  with  respect  to  a  matter  of 
which  such  department  is  made  the  exclusive  judge,  the  ultimate  power 
of  determining  the  question  belongs  to  the  judiciary.     Ibid.  838. 

5.  The  judicial  powers  of  the  State  are  exercised  by  courts  established, 
under  the  constitution,  in  conformity  with  the  usages  and  principles 
of  the  common  law,  or  in  the  manner  prescribed  by  the  legislature. 
They  have  no  power  to  make  laws,  but  are  only  permitted  to  declare 
what  the  law  is,  and  apply  it  to  existing  controversies,  when  brought 
before  them  by  some  appropriate  proceeding.  But  they  have  power,  in 
the  absence  of  legislation,  to  make  and  enforce  rules  of  practice,  and  to 
punish  for  contempt;  and  the  very  fact  of  establishing  a  court,  by  impli- 
cation confers  upon  it  all  such  powers,  not  expressly  given,  as  are 
necessary  to  the  efficient  transaction  of  all  such  business  as  it  is  by  law 
authorized  to  perform.     Ibid.  338. 

6.  In  every  suit  claiming  a  right  when  it  is  denied,  it  is  the  duty  of 
the  court  to  ascertain,  in  the  first  place,  whether  the  fact  or  combination 
of  facts  exists  upon  which  the  right  depends,  and  in  the  next  place,  to 
determine  whether  the  law,  as  applicable  to  the  facts  found,  gives  the 
right  claimed,  and  the  performance  of  those  duties  is  the  exercise  of 
judicial  power.     Ibid.  338. 

Delegation  of  governmental  powers. 

7.  Political  trusts  can  not  be  bartered  away.  The  political  agencies, 
commonly  called  branches  of  government,  are  the  representatives  of  the 
people,  in  their  sovereign  capacity,  and  the  powers  conferred  upon  them, 
so  far  as  they  are  essential  to  the  attainment  of  the  objects  and  pur- 
poses of  government,  are  held  by  them  in  trust  for  the  people,  and  it  is 
not  in  their  power  to  delegate  them  to  others,  or  to  contract  or  barter 
them  away.      Ward,  Receiver  v.  Farwell  et  al.  593. 
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Contracts  binding  on  the  State. 

8.  Power  of  t lie  legislature  to  make  such  contracts.  While  the  legislature 
has  no  right  to  diminish  the  powers  of  a  succeeding  one,  yet  it  may,  in 
the  exercise  of  its  legislative  functions,  enter  into  contracts  by  which  the 
State  will  be  bound  to  the  same  extent  as  individuals.  But  all  such  con- 
tracts must  be  regarded  as  subject  to  the  right  and  duty  of  the  legisla- 
ture, in  the  exercise  of  its  police  power,  to  adopt  such  reasonable  laws, 
rules  and  regulations  as  shall  be  necessary  for  the  safety,  good  order 
and  well-being  of  the  people.      Ward,  Receiver  v.  Farwell  et  al.  593. 

Retrospective  legislation — curative  statutes. 

9.  If  the  legislature  might  have  pi-ovided  for  township  support  of 
paupers,  without  submitting  the  question  to  a  vote  in  the  county,  it  may, 
by  subsequent  retrospective  legislation,  cure  any  defect  of  an  illegal  vote. 
If  the  defect  in  an  act  or  proceeding  consists  in  doing  or  omitting  some- 
thing which  the  legislature  might  have  made  immaterial  by  prior  law,  it 
may  be  made  immaterial  by  subsequent  law.  Town  of  Fox  v.  Town  of 
Kendall,  72. 

Special  legislation. 

10.  What  constitutes.  A  statute  which  provides  that  where  counties 
have  voted  for  the  support  of  paupers  by  townships,  and  counties  have 
acted  in  good  faith  for  the  period  of  five  years  under  the  authority  of  such 
vote,  the  acts  of  such  townships  and  counties  shall  be  deemed  legal  and 
binding,  notwithstanding  any  informality  in  the  time  or  manner  of  hold- 
ing such  election,  etc.,  is  not  a  special  act,  within  the  constitutional  pro- 
hibition.    Ibid.  72. 

11.  -4s  to  sale  of  lands  of  minors  and  others  under  disabilities.  That  part 
of  sec.  22  of  art.  4  of  the  present  constitution,  which  forbids  the  passage 
of  any  special  or  local  law  regulating  "the  sale  or  mortgage  of  real  estate 
belonging  to  minors,  or  others  under  disability,"  applies  only  to  infants, 
married  women,  and  persons  of  unsound  mind,  and  not  to  artificial 
beings  or  associations  of  individuals  of  any  kind.  Under  limitation 
laws,  the  expression  is  applied  also  to  persons  in  prison,  or  beyond  seas, 
which  is  beyond  the  State,  but  it  is  not  considered  the  constitutional 
clause  was  intended  to  include  these  two  classes.  Haps  v.  Hewitt  et  al. 
498. 

The  game  law  of  1879. 

12.  Its  constitutionality.  The  ownership  of  wild  animals,  wild  fowl 
and  birds  being  in  the  people  of  the  State,  in  trust  for  all  its  citizens, 
and  no  one  having  a  property  right  in  them  to  be  affected,  it  results  that 
the  legislature,  as  the  representative  of  the  people,  mny  withhold  or  grant 
to  individuals  the  right  to  hunt  or  kill  game,  or  qualify  and  restrict  it  to 
certain  times  in  the  year,  as  it  may  consider  will  best  subserve  the 
public  welfare.     To   hunt  or  kill  game  is   a   boon  or    privilege  granted 
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either  expressly  or  impliedly  by  the  sovereign  authority.     Magner  v.  The 
People,  820. 

13.  Not  in  violation  of  the  constitution  of  the  United  Slates.  The  sixth 
section  of  the  Game  law  of  1879,  making  it  unlawful  to  have  possession 
of  certain  game  for  the  purpose  of  sale,  or  the  selling  or  attempting  to 
sell  the  same,  in  this  State,  unlawful,  though  killed  in  another  State  and 
sent  to  a  purchaser  in  this  State,  is  not  in  contravention  of  the  third 
clause  of  sec.  8,  art.  1,  of  the  constitution  of  the  United  States,  which 
confers  upon  Congress  power  to  regulate  inter-State  commerce.  "When 
such  game  comes  into  this  State  and  into  the  possession  of  a  citizen  of 
the  State,  the  police  power  of  the  State  attaches,  and  the  sale  may  be 
prohibited,  although  such  prohibition  may  discourage  importations. 
Ibid.  320. 

Control  of  municipal  corporations. 

14.  The  powers,  duties  and  liabilities  of  municipal  corporations, 
unless  restrained  by  constitutional  limitation,  are  wholly  under  the  con- 
trol of  the  legislature.     Town  of  Fox  v.  Town  of  Kendall,  72. 

Corporations — impairing  obligation  of  contracts. 

15.  As  to  want  of  legislative  power  to  change  the  terms  of  the  charter  of  a 
private  corporation,  and  herein,  as  to  the  extent  of  the  control  of  the  legislature 
over  private  corporations.  Ward,  Receiver  v.  Farwell  et  al.  593.  See 
CORPORATIONS,  6  to  9. 

Dissolution  of  insurance  companies. 

16.  Under  the  act  of  1S74 — constitutionality  of  the  act.  Ibid.  598.  See 
CORPORATIONS,  10,  11,  12. 

Right  of  trial  by  jury. 

17.  In  what  cases  it  exists.     See  JURY,  1  to  4. 
Sale  of  land  for  taxes. 

18.  By  whom  to  be  madeunder  judgments  rendered  prior  to  neio  constitution. 
Garrick  et  al.  v.  Chamberlain  et  al.  620.     See  TAXATION,  3,  4. 

Compensation  of  county  officers. 

19.  Out  of  what  fund  to  be  paid — to  what  extent,  etc.  Jennings  v.  Fayette 
County,  419.     See  FEES  AND  SALARIES,  1  to  5. 

CONTEMPT. 

Power  of  probate  court. 

1.  To  commit  administrator  for  failing  to  pay  over  money.  Before  the 
probate  court  is  warranted  in  making  a  commitment  in  any  case  under 
sec.  114  of  ch.  3,  Rev.  Stat.,  it  must  appear,  among  other  things,  that  the 
administrator  has  failed  or  refused  to  pay  over  the  moneys  in  his  hands 
to  the  person  or  persons  entitled  thereto,  in  pursuance  of  the  order  of  the 
court,  within  thirty  days  after  demand  made  for  such  money.     The  demand 
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is  one  of  the  necessary  elements  that  enters  into  the  offence,  and  it  can 
not  be  dispensed  with,  or  even  waived  by  the  administrator.  Haines  v. 
The  People,  161. 

CONTRACTS. 

Mental  capacity. 

1.  To  uphold  a  contract.  Mere  mental  weakness  will  not  authorize  a 
court  of  equity  to  set  aside  an  executed  contract,  if  such  weakness  does 
not  amount  to  inability  to  comprehend  the  contract,  and  is  unaccompa- 
nied by  evidence  of  imposition  or  undue  influence.  Pickerell  v.  Morss 
et  al.  220. 

Promise  to  pay  a  third  person. 

2  Whether  binding.  Where  one  person,  for  a  valuable  consideration, 
as,  the  loari  of  money  to  him  by  a  bank,  agrees  to  procure,  and  does  pro- 
cure, a  promise  in  writing  of  another  party  to  pay  the  bank  a  sum  of 
money,  the  promise  is  valid  and  binding.  Hartford  Fire  Insurance  Co.  v. 
Olcoit,  439. 

Construction  of  contracts. 

3.  TIoio  arrived  at.  The  intention  of  the  parties  to  a  contract,  if  it  can 
be  clearly  ascertained,  from  the  evidence,  must  be  carried  into  effect; 
and  in  ascertaining  this  intention  it  is  proper  to  take  into  consideration 
all  the  facts  and  circumstances  legally  constituting  a  part  of  the  trans- 
action.    Ibid.  439. 

4.  What  may  be  considered,  outside  of  the  writings,  in  aid  thereof,  and 
when.  While  courts,  when  necessary,  put  themselves  in  possession  of  all 
the  facts  and  circumstances  connected  with  the  execution  of  an  instrument, 
for  the  purpose  of  ascertaining  the  intention  of  the  parties,  and  explain- 
ing any  ambiguity  arising  from  extrinsic  facts,  yet  this  is  never  done 
where  the  terms  of  the  instrument  are  clear  and  unambiguous,  and  there 
is  no  doubt  as  to  the  identity  of  the  subject  matter  to  which  the  instru- 
ment relates.     Stettauer  et  al.  v.  Hamlin,  312. 

5.  Words  construed  in  their  popular  sense.  It  is  a  familiar  rule,  of  con- 
stant application,  that  courts  give  effect  to  all  written  instruments 
according  to  the  ordinary  popular  meaning  of  the  terms  employed,  where 
nothing  appears  to  show  that  they  were  used  in  a  different  sense,  and  no 
unreasonable  or  absurd  consequences  will  result  from  doing  so.     Ibid.  312. 

Contracts  construed. 

6.  Peed  of  sale — construed  as  to  fixtures  in  building.  Where  a  party, 
owning  a  leasehold  interest  in  land,  with  the  buildings  thereon,  and 
fixtures  for  carrying  on  business,  some  of  which  were  attached  to  the 
building,  and  others  not,  such  as  desks,  chairs,  counters,  trucks,  show 
cases,  and  the  like,  sold  and  conveyed  "all  interest  in  the  leasehold 
estate,     *    *    *     also,  the  buildings  erected  upon  the  premises  described 
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in  said  lease,  and  all  the  engines,  boilers,  elevators,  machinery,  and 
fixtures  of  every  description,  attached  to  said  building,  in  said  buildings, 
and  belonging  to  the  same:"  Held,  that  the  phrase,  '-fixtures  of  every 
description,  attached  to  said  building,  in  said  buildings,  and  belonging 
to  the  same,"  did  not  indicate  or  describe  two  classes  of  fixtures,  one 
attached  and  the  other  not  attached  to  the  building,  but,  on  the  contrary, 
only  the  fixtures  attached  to  the  building  passed  by  the  deed,  and  not 
those  unattached.     Stettauer  et  al.  v.  Hamlin,  312. 

AS  TO  PERFORMANCE  OF  A  CONTRACT. 

7.  Whether  an  act  is  required  to  be  performed,  and  has  been  performed, 
under  a  contract.  Where  a  deed  of  trust  is  executed,  in  which  is  conferred 
upon  a  trustee  power  to  sell  and  convey  in  the  event  of  an  omission  to 
do  a  specified  act,  it  is  conclusive  proof  that  such  act,  is,  by  the  contract 
of  the  parties,  enjoined  to  be  done;  and  when  also  such  specified  act  is 
thereafter  done  in  proper  time  by  the  party  whose  property  is  liable  to 
be  sold  for  the  omission,  it  is  conclusive  proof  that  it  was  done  pursuant 
to  such  contract  of  the  parties.     Hartford  Fire  Ins.  Co.y.  Olcott,  439. 

Bond  to  furnish  additional  State  House  grounds. 

8.  Construction  thereof — of  the  conditions  to  fix  a  liability.  The  act  of 
the  General  Assembly  of  this  State,  approved  June  14,  1871,  making  a 
further  appropriation  for  the  construction  of  the  new  State  House,  pro- 
vided that  no  part  of  that  appropriation  should  be  paid  out  of  the  State 
Treasury  until  there  should  have  been  filed  with  the  Secretary  of  State  a 
good  and  sufficient  bond  of  individuals,  in  favor  of  the  People  of  the  State, 
in  the  penal  sum  of  $500,000,  conditioned  that  the  obligors  would  pro- 
cure, or  cause  to  be  obtained  for  the  State,  such  additional  grounds  as 
the  State  might  indicate  and  require,  whenever  so  demanded,  not  exceed- 
ing four  acres,  adjoining  the  new  capitol  grounds,  free  of  cost  to  the  State, 
or  in  case  said  grounds  could  not  be  furnished  by  said  individuals,  or 
they  should  refuse  to  do  so,  then  the  State  might  proceed  to  condemn 
such  grounds  as  it  might  require  for  the  purpose  of  enlarging  said  capitol 
grounds,  the  amount  assessed  for  the  same  under  such  condemnation 
should  be  paid  by  the  obligors  of  said  bond.  In  pursuance  of  this  act  a 
bond  was  executed  by  certain  individuals,  in  the  prescribed  penalty,  and 
reciting  the  act,  conditioned  as  follows:  "Now,  if  the  subscribers  hereto 
shall  well  and  truly  do  and  perform  the  conditions  and  requirements  set 
forth  and  specified  to  be  done  and  performed  by  the  obligors  of  the  bond 
in  said  act  referred  to,  then  this  obligation  shall  be  null  and  void,  other- 
wise it  shall  remain  in  full  force  and  effect."  Under  a  proper  construc- 
tion of  this  bond  the  State  was  absolutely  bound  to  do  nothing.  It  might 
or  might  not,  on  the  failure  of  the  obligors  to  furnish  the  grounds  in 
question,  proceed  to  condemn  the  same,  as  in  its  wisdom  seemed  best. 
So  that,  before  any  right  of  action  could  accrue  upon  the  bond,  the  State 
was  bound  to  institute,  and  prosecute  to  a  successful  termination,  such. 
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condemnation  proceedings  as  would,  upon  the  payment  of  the  condemna- 
tion money,  vest  the  title  to  these  grounds  in  the  State,  and  for  tins 
purpose  the  State  impliedly  undertook  to  provide  all  such  agencies,  in- 
cluding appropriate  legislation,  as  would  be  necessary  to  accomplish  the 
end  proposed.  The  sole  consideration  of  the  bond  being  the  acquiring  of 
the  title  to  the  grounds  by  the  State  for  State  House  purposes,  the  obligors 
could  not  be  required  to  pay  for  the  grounds  before  the  State  should 
acquire  the  title  thereto.  Or,  the  utmost  that  could  be  claimed  as  fixing 
the  liability  of  the  obligors,  would  be  that  the  State,  in  accepting  the 
bond  from  the  persons  executing  the  same,  impliedly  stipulated  that,  in 
the  event  of  condemnation  proceedings,  it  would  so  shape  its  legislation, 
and  the  proceedings  under  it,  that  the  payment  of  the  condemnation 
money  and  the  acquiring  of  the  title  by  the  State  would  be  concurrent 
acts.     People  v.  Stuart  et  al.  123. 

9.  Taking  the  bond  in  connection  with  the  act  of  1871,  in  pursuance 
of  which  it  was  executed,  it  provides  that  the  '• amount  assessed"  for 
the  proposed  additional  State  House  grounds,  in  condemnation  proceed- 
ings to  be  provided  for  the  purpose,  shall  be  paid  by  the  obligors.  The 
bond  is  silent  as  to  the  person  or  persons  to  whom  they  shall  make  such 
payment,  but  the  implication  is,  they  undertook  to  pay  the  owners  of  the 
condemned  lands  according  to  their  respective  interests.  And  in  order 
to  fix  the  liability  of  the  obligors,  and  give  a  right  of  action  on  the  bond, 
it  is  essential  the  State  should,  in  the  event  of  instituting  condemnation 
proceedings,  provide  such  appropriate  legislation  for  that  purpose  as 
would  authorize  and  require  the  obligors,  as  a  part  of  the  condemnation 
proceedings,  to  make  such  payment,  and  generally  so  shape  its  legisla- 
tion and  conduct  the  proceedings  that  the  State,  upon  such  payment, 
would  acquire  a  good  title  to  the  lands  in  question.     Ibid.  123. 

10.  Effect  of  the  act  of  May  21,  1877,  in  providing  the  mode  of  making 
payment  of  the  condemnation  money,  as  affecting  the  question  of  liability  on 
the  bond.  The  act  of  May  21,  1877,  prescribing  the  mode  of  condemna- 
tion of  these  grounds,  provided  that  upon  filing  in  the  office  of  the  Auditor 
of  Public  Accounts  a  certified  copy  of  the  report  of  the  commissioners 
who  Avere  to  ascertain  and  determine  the  amount  of  condemnation 
money  to  be  paid  to  the  owners,  the  Auditor  should  draw  his  warrant 
upon  the  State  Treasurer  in  favor  of  such  owners,  and  that  the  Treasurer, 
upon  presentation  of  the  warrants  by  the  owners,  should  pay  them;  and 
the  Attorney  General  was  required  by  the  act  to  institute  suit  upon  the 
bond  given  as  mentioned,  in  case  the  obligors  therein  should  not,  within 
thirty  days  after  the  filing  of  the  commissioners'  report,  pay  to  the 
Treasurer  of  the  State  "the  total  sum  so  reported  by  said  commissioners 
as  compensation  for  the  lands,"  etc.  The  act,  in  thus  appointing  the 
mode  of  making  payment  of  the   condemnation  money  to  the  owners  of 
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the  lands,  excluded  all  other  modes  of  payment.  The  owners  could  not 
be  compelled  to  accept  payment  in  any  manner  other  than  that  provided 
by  law.  The  obligors  in  the  bond  were  not  permitted  to  make  payment 
to  the  owners,  because  the  act  directed  them  to  make  payment  to  the 
State  Treasurer.  By  the  failure  of  the  Auditor  to  issue  his  warrants  on 
the  Treasurer  within  the  thirty  days  after  the  expiration  of  which  the 
obligors  in  the  bond  were  required  to  reimburse  the  State  Treasury  in 
the  amounts  provided  to  be  paid  to  the  owners,  the  obligors  might 
well  be  justified  in  concluding  the  State,  as  it  had  a  right  to  do,  had 
abandoned  the  matter  altogether.  The  payment  required  by  the  act  to 
be  made  by  the  obligors  to  the  State  Treasurer  being  regarded  as  a  mere 
indemnity  to  the  State,  or  reimbursement  for  moneys  advanced  by  the 
State  under  the  condemnation  proceedings,  there  could  be  no  right  of 
action  on  the  bond  unless  there  was  an  actual  payment  of  the  condem- 
nation money  by  the  State.     People  v.  Stuart  et  al.  123. 

11.  Want  of  power  in  the  legislature  to  provide  the  means  of  payment  for 
these  grounds — constitutional  limit  of  approjiriations  for  Slate  House  pur- 
poses. The  act  of  1877,  providing  for  the  condemnation  proceedings,  and 
for  the  mode  of  payment  thereunder,  directed  the  State  Treasurer  to  pay 
the  warrants  which  the  Auditor  might  issue  under  the  act,  "out  of  any 
moneys  in  said  treasury  appropriated  for  State  House  purposes."  At  the 
time  of  the  commencement  of  these  condemnation  proceedings  there  was 
no  money  in  the  State  Treasury  which  could  properly  be  applied  to  the 
payment  of  those  warrants,  and  prior  to  that  time  the  appropriations 
made  on  account  of  the  new  capitol  grounds  and  the  construction  and 
furnishing  of  the  new  State  House  had  reached  the  constitutional  limita- 
tion of  $3,500,000,  so  that  there  could  be  no  fund  out  of  which  this  con- 
demnation money  could  be  paid  until  provided  by  a  vote  of  the  People  of 
the  State  for  a  further  appropriation  for  State  House  purposes.  A  liabil- 
ity upon  this  bond,  as  arising  upon  proceedings  had  under  this  act  of 
1877,  can  not  be  predicated  upon  such  a  contingency,  which  may  never 
happen.     Ibid.  123. 

12.  The  limitation  in  the  constitution  in  respect  of  the  amount  which 
might  be  appropriated  for  grounds  connected  with  the  new  State  House, 
and  for  erecting  the  building,  etc.,  is  not  restricted  to  such  grounds  as 
the  State  had.  at  the  time  of  the  adoption  of  the  constitution,  acquired 
for  the  purposes  of  the  new  capitol,  but  extends  to  all  grounds  belonging 
to  the  capitol,  without  regard  to  the  time  when  they  may  be  purchased. 
Ibid.  123. 

13.  Should  the  obligors  in  this  bond  pay  the  condemnation  money 
into  the  State  Treasury  it  would  become  a  part  of  the  general  State 
fund,  and  even  this  money  could  not  be  paid  to  the  owners  of  the  lands, 
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as  there  has  been  no  appropriation  of  it  by  the  legislature  for  that  pur- 
pose, and  the  power  of  the  legislature  in  that  regard  haying  been  ex- 
hausted, no  such  appropriation  can  be  made.  But  even  if  the  power 
existed  to  appropriate  this  particular  fund  to  the  payment  of  the  owners 
of  the  lands,  the  act  of  1877  does  not  undertake  to  do  so,  but  provides 
another  and  very  different  mode  of  payment.  So  that,  in  any  view, 
there  is  no  means  provided  by  existing  legislation,  and  can  not  be  under 
the  present  powers  of  the  legislature,  to  make  payment  to  the  owners  in 
the  mode  prescribed  by  the  act  of  1877,  and  a  payment  in  that  mode  is  a 
precedent  condition  to  any  present  liability  on  this  bond.  Teople  v. 
Stuart  ei  al.  123. 
Of  a  proposed  loan,  and  trust  deed. 

14.  Loan  actually  made,  being  of  different  character,  not  embraced  in  the 
security.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  3. 

Contracts  between  a  corporation  and  its  stockholders. 

15.  Of  their  validity  and  upon  whom  binding.     See  CORPORATIONS,  4. 
Charter  of  a  private  corporation. 

16.  To  what  extent  regarded  as  a  contract.  Ward  v.  Farwell  et  al.  593. 
See  CORPORATIONS,  6,  7,  8. 

Contracts  by  the  State. 

17.  Power  of  the  legislature  to  make  binding  contracts.  Ibid.  593.  See 
CONSTITUTIONAL  LAW,  8. 

CONTRIBUTION. 

As  between  joint  mortgagors. 

Where  one  pays  the  entire  debt.  Simpson  v.  Gardiner,  237.  See  SUBRO- 
GATION, 2. 

CORPORATE  AUTHORITIES. 

To  execute  the  bonds  of  a  town.     See  MUNICIPAL  SUBSCRIPTIONS 
AND  BONDS,  9. 

CORPORATIONS. 
Capital  stock. 

1.  Is  a  trust  fund  for  creditors.  The  capital  stock  of  a  corporation  is  a 
trust  fund  that  the  directors  may  not  give  away  or  misappi-opriate  to  the 
prejudice  of  parties  whom  they  have  invited  to  deal  with  the  corpora- 
tion. The  State  grants  the  franchise  on  the  understanding  the  corpora- 
tion created  will  have  a  capital  stock,  which  is  usually  fixed,  which  is 
for  the  security  of  all  persons  who  deal  with  the  corporation,  as  well  as 
to  afford  the  means  to  accomplish  the  objects  of  the  incorporation.  Union 
Mutual  Life  Insurance  Co.  v.  Frear  Stone  Man/.  Co.  et  al.  537. 
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Limiting  liability  of  stockholders. 

2.  Of  their  power  in  that  regard.  Where  the  charter  has  fixed  the 
minimum  amount  of  capital  stock,  the  stockholders  have  no  warrant  for 
saying  a  less  sum  shall  constitute  the  same,  as  it  would  abrogate,  by 
private  agreement,  the  provisions  of  their  charter.  Any  device,  by 
which  the  members  of  a  corporation  seek  to  avoid  the  liability  which  the 
law  imposes  upon  them,  is  void  as  to  creditors,  whether  binding  or  not  as 
between  themselves.  Nor  is  it  in  the  power  of  shareholders,  by  private 
agreement  with  the  corporation,  to  make  the  shares  of  stock  issued  to 
them  non-assessable,  so  as  to  excuse  payment  for  such  stock  at  its  par 
value  as  against  creditors.  Union  Mutual  Life  Ins.  Co.  v.  Ft  ear  Stone 
Manf  Co.  et  al.  537. 

3.  Where  a  private  corporation  organized  under  a  special  charter 
which  did  not  make  stockholders  personally  liable  for  the  debts  of  the 
corporation,  and  its  capital  stock  was  fixed  at  $200,000,  in  shares  of  $100 
each,  by  the  charter,  with  the  privilege  of  increasing  the  same  to 
$1,000,000,  and  the  stock  was  afterwards,  by  resolution,  increased  to 
$300,000,  and  various  persons  subscribed  under  a  written  agreement 
incorporated  into  the  subscription  paper,  that  no  assessment  should  be 
made  upon  the  stock  of  the  company,  and  that  each  subscriber  was  to 
pay  $10  upon  each  share  of  stock  subscribed,  as  the  sum  total  he  was  to 
pay,  it  was  held,  that  while  such  contract  might  be  binding  between  the 
corporation  and  the  stockholders,  it  was  invalid  and  void  as  against 
creditors  of  the  corporation,  who  had  no  notice  of  the  same  at  the  time 
of  dealing  with  the  corporation,  as  being  against  public  policy  and 
justice,  and  that  such  creditors  could  enforce  payment  of  such  stock  to 
the  extent  of  their  demands  against  the  corporation.     Ibid.  537. 

Contracts  between  a  corporation  and  its  stockholders. 

4.  Estoppel.  It  is  competent  for  a  corporation  to  contract  with  its 
stockholders.  A  corporation  has  no  existence  apart  from  its  officers  con- 
ducting its  affairs,  and  who  represent  the  shareholders.  As  between 
themselves,  any  contract  fairly  entered  into  would  seem  to  be  valid.  At 
all  events  a  corporation  will  be  estopped  to  say  its  contract  is  ultra  vires, 
and  to  sue  its  stockholders  upon  obligations  arising  by  implication  of 
law,  that  it  has  once  solemnly  waived.  But  no  such  doctrine  can  be 
applied  to  creditors  of  a  corporation.     Ibid.  537. 

Special  charters  granted  prior  to  new  constitution. 

5.  Not  affected  by  the  constitution,  or  the  general  law  passed  thereunder. 
Where  a  charter  of  a  private  corporation  was  passed  in  1867,  before  the 
adoption  of  the  present  constitution,  and  before  the  passage  of  the  gen- 
eral Incorporation  act,  it  was  held,  that  such  charter  Avas  not  affected 
either  by  the  constitution  or  the  general  law  on  the  subject.     Ibid.  537. 
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Charter  of  private  corporation — as  a  contract. 

6.  Power  of  the  legislature  to  change  its  terms.  A  charier  to  a  private 
corporation,  being  a  contract  between  the  State  and  the  corporators,  when 
accepted,  it  follows  that  when  the  right  to  do  so  has  not  been  reserved  in 
the  grant,  it  is  not  within  the  power  of  the  legislature,  after  the  accept- 
ance of  such  charter,  to  engraft  upon  it  any  new  terms  or  provisions, 
without  the  concurrence  and  assent  of  the  corporation.  Ward,  Receiver 
v.  Farwell  et  al.  593. 

7.  Charter,  hotvever,  taken  subject  to  implied  duties  and  conditions.  But 
in  contracts  created  by  the  grant  and  acceptance  of  a  charter,  as  in  most 
other  contracts,  there  are  annexed  to  them,  by  implication  of  law,  certain 
terms  and  conditions,  which  are  as  much  a  part  of  the  contract  as  those 
which  are  expressly  stated,  and,  upon  principle,  the  corporators  of  every 
such  company  are  held  to  impliedly  agree  to  take  the  privileges  and 
immunities  conferred  by  the  charter,  subject  to  the  right  of  the  State  to 
reclaim  them  for  any  manifest  misuser  of  them.     Ibid.  593. 

8.  So,  every  private  corporation  in  accepting  its  charter,  impliedly 
undertakes  and  agrees,  upon  condition  of  forfeiture,  that  it  will  exercise 
the  rights  and  privileges  conferred  upon  it  in  furtherance  of  the  objects 
and  purposes  of  its  creation,  and  not  otherwise,  and  that  it  will  so 
manage  and  conduct  its  affairs  that  it  shall  not  become  dangerous  or 
hazardous  to  the  safety  or  well-being  of  the  State  or  community  in  and 
with  which  it  transacts  business.     Ibid.  593. 

Legislative  control  over  private  corporations. 

9.  Within  the  rule  that  the  validity  of  the  contract  can  not  be  impaired. 
"With  certain  constitutional  limitations,  the  rights  of  all  persons,  whether 
natural  or  artificial,  are  subject  to  such  legislative  control  as  the  legisla- 
ture may  deem  necessary  for  the  general  welfare,  and  in  this  respect 
there  is  no  difference  between  the  rights  of  natural  and  artificial  persons. 
They  both  stand  precisely  on  the  same  footing.     Ibid.  593. 

Dissolution  of  insurance  companies. 

10.  Application  of  the  doctrine  of  legislative  control  over  private  corpora- 
tions. The  legislature,  subject  to  certain  limitations,  having  the  rightful 
authority,  in  the  exercise  of  its  police  power,  to  pass  laws  for  the  control 
of  corporations,  without  regard  to  the  time  of  their  creation,  it  follows 
that  contracts  between  an  insurance  company  and  its  polic}r-holders  are 
entered  into  subject  to  this  right  of  legislation,  and,  therefore,  an  net  to 
wind  up  such  company  when  its  financial  condition  is  such  as  to  be  haz- 
ardous to  parties  insuring  with  it,  is  not.  obnoxious  to  the  objection  that 
such  legislation  impairs  the  validity  of  the  contract  with  policy-holders. 
Ibid.  593. 

11.  Constitutionality  of  the  act  of  1S74-  The  legislature  is  authorized, 
in  the  proper  exercise  of  the  police  power  of  the  State,   to  adopt  such 
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necessary  legislation  and  regulations  as  will  effectually  protect  the  com- 
munity from  losses  and  injui'y  incident  to  a  public  business  conducted  by 
a  corporation,  under  a  charter  from  the  State,  when  such  business  has 
become  hazardous  to  those  who,  in  ignorance  of  its  condition,  do  busi- 
ness with  it.  Therefore,  the  legislature  had  the  constitutional  right  to 
pass  the  law  of  1874,  in  regard  to  the  dissolution  of  insurance  compa- 
nies, on  judicial  inquiry,  when  the  auditor,  upon  examination,  should  be 
of  opinion  their  condition  is  such  as  to  render  their  further  continuance 
in  business  hazardous  to  the  insured  therein.  Ward,  Receiver  v.  Farwell 
et  al.  593. 

12.  That  act  is  not  obnoxious  to  the  constitutional  objection,  that  it 
"deprives  the  stockholders  of  their  property,  liberty  and  franchises  with- 
out due  process  of  law."  The  act  contemplates  and  provides  for  a  full 
hearing,  upon  due  notice  to  all  parties  interested.  If  this  is  not  done  it 
is  not  the  fault  of  the  act,  but  a  mere  error  in  the  proceedings  under  it. 
Ibid.  593. 

Forfeiture  of  franchise. 

13.  Of  the  grounds — at  common  law ».  At  common  law,  a  misuser  by  a 
corporation  of  its  franchises  is  a  cause  of  forfeiture,  and  the  taking  and 
accepting  of  premiums  for  insurance,  by  an  insurance  company,  without 
any  probability  of  its  ever  being  able  to  pay  its  losses,  is  such  an  abuse 
of  its  franchises  as  affords  good  cause  of  forfeiture,  independent  of  the 
statute,  and,  therefore,  a  statute  enacting  the  same  thing,  is  not  an 
ex  post  facto  law.     It  is  but  declaratory  of  the  common  law.     Ibid.  593. 

Municipal  corporations. 

14.  Subject  to  legislative  control.  The  powers,  duties  and  liabilities  of 
municipal  corporations,  unless  restrained  by  constitutional  limitation, 
are  wholly  under  the  control  of  the  legislature.  Town  of  Fox  v.  Town 
of  Kendall,  72. 

15.  Statutes  of  limitation — how  far  applicable  to  municipal  corporations. 
County  of  Ptait  v.  Goodell,  84.     See  LIMITATIONS,  1. 

COUNTY  OFFICERS. 

Of  their  compensation.    See  FEES  AND  SALARIES,  1  to  5. 

COURTS. 
When  open  for  business. 

1.  For  the  purpose  of  suing  out  writs,  entering  judgments  upon 
powers  of  attorney,  and  perhaps  in  other  matters,  the  circuit  courts  are 
open  at  all  times,  except  on  Sundays  and  legal  holidays.  But  when  the 
business  requires  a  judicial  inquiry,  it  can  only  be  done  during  term 
time.     Keith  et  al.  v.  Kellogg  et  al.  147. 


CREDITOR'S  BILL.     See  CHANCERY,  10. 
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Of  the  indictment. 

1.  Joinder  of  two  offences  in  same  indictment  The  charge  of  two  differ- 
ent crimes,  which  are  of  the  same  nature,  may  be  embraced  in  different 
counts  of  the  same  indictment.  Thus,  a  count  in  an  indictment  charging 
the  defendant  with  uttering  and  passing  as  true,  to  C  D,  a  false  and  forged 
counterfeit  note,  purporting  to  have  been  made  by  A  B,  for  the  payment 
of  a  sum  of  money  to  the  defendant,  knowing  the  same  to  have  been 
false  and  forged,  with  intent  to  defraud  the  said  C  D,  may  be  joined  to  a 
count  charging  the  defendant  with  the  forgery  of  the  same  note  with 
intent  to  defraud  the  said  C  D.     Parker  v.  The  People,  32. 

Separate  convictions  on  different  counts. 

2.  Whether  allowable.  While  it  is  regular  to  join  a  count  for  forging, 
and  a  count  for  passing  the  same  instrument,  in  the  same  indictment,  it 
is  not  allowable  to  have  a  separate  conviction  and  judgment  under  each 
count.  There  can  be  only  one  judgment  where  the  one  offence  charged 
is  introductory  to  and  forms  a  part  of  the  other.     Ibid.  32. 

Forgery — and  having  forged  instrument. 

3.  The  forgery  of  a  note  with  intent  to  defraud  is  a  punishable  felony, 
although  the  defendant  may  not,  be  able  to  utter  it,  and  the  possession  of 
a  note,  knowing  it  to  be  forged,  and  passing  it  with  intent  to  deceive 
and  defraud,  is  a  separate  and  distinct  felony,  also  punishable.     Ibid.  32. 

Self-defence. 

4.  Of  an  instruction  on  that  subject.  On  a  trial  for  murder,  the  court 
instructed  the  jury,  on  the  part  of  the  prosecution,  that  before  the  de- 
fendant could  successfully  claim  that  he  committed  the  homicide  in  self- 
defence,  the  jury  "  must  believe,  from  the  evidence,  that  the  danger  was 
so  great  and  pressing,  that  in  order  to  save  his  own  life,  or  to  save  him- 
self from  great  bodily  harm,  the  killing  seemed  to  the  defendant  to  be 
absolutely  necessary."  It  was  objected  the  word  "  absolutely  "  rendered 
the  instruction  bad,  but  the  court  held,  that  in  their  application  to  this 
case  there  was  no  essential  difference  between  the  expression  "abso- 
lutely necessary"  and  the  word  necessary.     Belt  v.  The  People,  461. 

5.  Instruction  as  to  self-defence — reference  to  evidence.  An  instruction  as 
to  the  doctrine  of  self-defence,  was  almost  literally  in  the  language  of  sec- 
tion 149  of  the  Criminal  Code,  except  in  place  of  the  words  in  the  statute, 
"it  must  appear  that  the  danger  was  so  urgent,"  the  instruction  read, 
"it  must  appear,  from  the  evidence,  the  danger  was  so  urgent,"  etc.  It 
was  objected  that  the  interpolation  of  the  words,  "from  the  evidence," 
rendered  the  instruction  bad,  as  ignoring  how  it  reasonably  appeared  to 
the  accused,  and  placing  the  right  of  self-defence  upon  how  the  facts 
appeared  to  the  jury  from  the  evidence:  Held,  that  the  use  of  those 
words  did  not  vitiate  the  instruction.     Gainey  el  al.  v.  The  People,  270. 
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6.  Instruction  as  ignoring  apparent  danger.  An  instruction  for  the 
People,  on  a  trial  of  one  upon  the  charge  of  murder,  that  "where  the 
defendant  pleads  self-defence  as  an  excuse  for  the  killing,  it  must 
appear,  from  the  evidence,  that  the  danger  was  so  urgent  and  pressing, 
that  in  order  to  save  his  own  life,  or  prevent  his  receiving  great  bodily 
harm,  the  killing  of  the  other  was  absolutely  necessary,"  etc.,  was  held, 
as  standing  alone,  to  be  erroneous,  as  ignoring  the  doctrine  of  apparent 
danger;  but  when  such  an  instruction  is  only  one  of  a  series  on  the  sub- 
ject, and  the  law  of  self-defence  is  properly  laid  down  in  other  instruc- 
tions in  respect  to  apparent  danger,  the  error  will  not  be  ground  of 
reversal.      Gainey  et  al.  v.  The  People,  270. 

7.  Accused  must  not  act  from  malice.  In  order  to  show  justification  in 
taking  human  life  in  self-defence,  the  defendant  must  show  to  the  jury 
the  actual  state  of  facts,  whether  deceptive  or  otherwise,  which  sur- 
rounded him  at  the  time  of  the  homicide,  in  order  to  enable  them  to 
determine  whether  they  were  sufficient  to  excite  the  fears  of  a  reason- 
able person,  and  whether  the  accused,  in  taking  the  life  of  the  deceased, 
in  good  faith  really  acted  under  the  influence  of  those  fears,  and  not  in 
a  spirit  of  revenge.     Ibid.  270. 

8.  If  the  accused  seek  and  bring  on  a  difficulty  with  the  deceased  at 
the  time  of  the  killing,  he  will  not  be  allowed  to  avail  of  the  right  of 
self-defence  in  order  to  shield  himself  from  the  consequences  of  the 
killing,  however  imminent  the  danger  in  which  he  may  have  found  him- 
self in  the  progress  of  the  affray  which  he  brought  upon  himself.  Ibid. 
270. 

9.  Instruction  limiting  difficulty  where  there  have  been  two.  Where  one 
accused  of  murder,  and  the  deceased,  had  two  difficulties  or  affrays  on 
the  same  day  of  the  killing,  an  instruction  in  regard  to  the  right  of  self- 
defence,  which  refers  to  the  difficulty  "at  the  time  of  the  JciUing,"  will  be 
sufficiently  explicit  to  show  that  it  was  the  last  difficulty  that  was  meant. 
Ibid.  270. 

Accused  testifying  in  his  own  behalf. 

10.  Right  of  jury  to  disregard  his  testimony.  In  a  capital  case,  the  jury 
have  the  right,  under  certain  circumstances,  as  in  this  case,  to  disbelieve 
the  testimony  of  the  accused,  except  so  far  as  corroborated  by  other 
witnesses,  from  the  fact,  that  if  guilty,  he  has  the  most  powerful  and 
urgent  of  motives  to  misrepresent  the  real  facts.     Ibid.  270. 

Bailiff  in  charge  of  jury. 

11.  Effect  of  presence  of  bailiff  during  the  deliberations  of  the  jury.  The 
presence  of  a  bailiff  in  charge  of  a  jury  in  a  capital  case,  in  the 
jury  room  during  a  part  of  their  deliberations,  is  a  grave  irregularity 
and  a  breach  of  duty  on  the  part  of  the  officer,  which  will  or  will  not 
vitiate   the  verdict,  depending  on  the  circumstances  in  each  particular 
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case.  Where  it  affirmatively  appears  that  the  officer  was  not  influenced 
by  improper  motives,  and  that  his  conduct,  outside  of  the  mere  fact  of 
being  in  the  presence  of  the  jury,  is  unexceptionable,  and  the  court  is 
unable  to  discover,  after  due  inquiry,  anything  connected  with  the 
transaction  from  which  it  may  reasonably  be  inferred  the  jury  were 
improperly  influenced,  or  the  rights  of  the  accused  prejudiced,  there 
will  be  no  sufficient  reason  for  setting  aside  the  verdict.  Gainey  et  al.  v. 
The  People,  270. 

12.  Where  a  bailiff  in  charge  of  a  jury  in  a  capital  case,  who  has 
given  material  evidence  against  the  accused  upon  controverted  points,  is 
present  with  the  jury  while  considering  of  their  verdict,  this  will 
vitiate  their  verdict  where  the  jury  find  the  defendant  guilty,  as  tend- 
ing to  prevent  that  free  discussion  of  his  testimony  which  the  ends  of 
justice  demand.     Ibid.  270. 

Evidence  in  criminal  cases. 

13.  Upon  trial  for  uttering  forged  note — proof  of  knowledge  of  the 
forgery.  Under  a  count  in  an  indictment  for  passing  a  forged  note  as 
genuine,  knowing  it  to  be  forged,  strict  proof  of  the  knowledge  of  the 
accused  as  to  the  genuineness  or  falsity  of  the  note,  like  all  other  mate- 
rial facts  constituting  the  crime,  is  required.  The  knowledge  that  the 
note  was  not  genuine  need  not  be  proved  by  direct  and  positive  evidence, 
but  may  be  inferred  from  circumstances,  but  nevertheless  it  must  be 
satisfactory  to  the  minds  of  the  jury.     Parker  v.  The  People,  32. 

14.  As  to  identity  of  names — respecting  the  person  represented  to  have  exe- 
cuted a  forged  instrument.  Where  an  indictment  charged  the  forgery  and 
passing  of  a  forged  note  purporting  to  have  been  executed  by  Charles 
Littelmore,  but  the  proof  showed  that  the  accused,  at  the  time  of  passing 
the  same,  represented  the  maker  as  Lidamore,  giving  his  residence,  etc., 
it  was  held,  that  this  rendered  proof  unnecessary  that  there  was  such  a 
person  as  Littelmore,  as  the  person  taking  the  note  was  induced  to  take 
it  as  the  note  of  Lidamore.  It  seems  only  a  misspelling  of  the  name. 
Ibid.  32. 

15.  Dying  declarations — of  the  requisite  preliminary  proof.  Before  a 
written  statement  is  admissible  in  evidence  as  dying  declarations,  it 
must  be  shown  that  the  deceased  at  the  time  of  making  it  was  in  posses- 
sion of  his  memory  and  mental  faculties  to  such  an  extent  as  to  under- 
stand the  nature  of  the  business  in  which  he  was  engaged,  and  to  be 
able  to  give  a  true  and  correct  account  of  the  facts  to  which  the  state- 
ment relates,  and  it  must  also  be  made  to  appear  that  it  was  made  under 
a  fixed  belief  and  moral  conviction  that  death  was  then  impending 
and  certain  to  follow  almost  immediately,  and  otherwise  under  such 
circumstances  as  to  exclude  the  supposition  that  the  declarant  in  making 
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it  was  was  not  influenced  by  malice,  revenge  or  any   conceivable  motive 
to  misrepresent  the  real  facts.      Tracy  v.  The  People,  101. 

16.  When  dying  declarations  are  offered  in  evidence,  it  is  competent 
for  the  accused  to  show  by  cross-examination  of  the  People's  witnesses, 
or  by  other  witnesses,  that  the  deceased  in  making  the  statements  was 
in  a  reckless,  irreverent  state  of  mind,  and  entertained  feelings  of 
malice  and  hostility  towards  the  accused,  and  proof  of  the  indulgence  in 
profane  language  at  or  about  the  time  of  making  the  statement  is  clearly 
competent  for  that  purpose.     Ibid.  101. 

17.  Cross-examination.  On  the  trial  of  one  for  murder,  in  applying 
the  rules  governing  the  production  of  testimony,  all  matters  of  doubt 
should  be  solved  in  favor  of  the  accused,  and  anything  throwing  light 
upon  the  subject  of  inquiry  tending  to  exculpate  the  accused,  ought  to 
be  admitted  freely,  without  drawing  the  lines  too  tightly  on  cross-exam- 
ination of  the  People's  witnesses.     Ibid.  101. 

18.  Where  the  right  of  cross-examination  as  against  the  accused  is 
unwarrantably  restricted,  and  the  greatest  latitude  accorded  to  the 
People,  so  that  improper  evidence  is  allowed  for  the  prosecution,  and  the 
accused  is  denied  the  right  to  ask  proper  and  relevant  questions  on 
cross-examination,  a  judgment  of  conviction  will  be  reversed.  Ibid. 
101. 

19.  On  a  trial  for  murder  the  prosecution  proved  by  a  witness  that 
just  before  the  difficulty  he  saw  the  deceased  go  into  the  office  of  the 
accused,  and  that  before  going  in  the  accused  had  hailed  him  from  the 
window  by  the  title  of  "Sooner,"  which  the  evidence  showed  was  used 
and  understood  in  an  offensive  sense.  The  witness  also  testified  that 
there  had  been  before  that  time  some  difficulty  between  the  accused  and 
deceased  about  their  matters.  On  the  cross-examination  the  defence 
asked  this  preliminary  question:  "Tell  the  jury  whether  you  had 
noticed  Whitcomb  (the deceased)  about  the  office  some  days  before  that?" 
to  which  the  court  sustained  an  objection:  Held,  that  the  question  was 
proper  and  the  court  erred  in  refusing  to  allow  it  to  be  answered.  It 
was  proper  as  negativing  the  hypothesis  that  the  deceased  had  gone  into 
the  office  of  the  accused  on  account  of  the  supposed  insult,  and  tended 
strongly  to  disprove  the  alleged  fact.     Ibid.  101. 

20.  In  the  same  case  a  brother  of  the  deceased  was  introduced  by 
the  People  for  the  purpose  of  identifying  the  written  statement  of  the 
deceased  which  was  subsequently  admitted  in  evidence  as  a  dying  decla- 
ration, and  also  to  show  the  circumstances  under  which  it  was  made. 
On  cross-examination  he  was  asked,  if  during  a  conversation  of  which 
he  had  spoken  as  having  occurred  immediately  before  the  written  state- 
ment was  made,  or  if  during  any  conversation  had  with  the  deceased 
after  that  conversation,  the  deceased  used  profane  language,  which  the 
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court  refused  to  allow  the  witness  to  answer:  Held,  that  so  far  as  this 
language  related  to  the  conversation  of  which  the  witness  spoke  in  his 
examination  in  chief,  there  could  be  no  doubt  of  its  propriety,  and  that 
the  question  was  also  proper  as  tending  to  negative  the  assumption  that 
the  deceased,  at  the  time  of  making  the  statement,  was  rational,  and 
had  no  hopes  of  life,  and  was  not  actuated  by  malice  or  revenge.  Tracy 
v.  The  reople,  101. 

CROSS-BILL.     See  CHANCERY,  7,  8. 

CURATIVE  STATUTES.     See  CONSTITUTIONAL  LAW,  9. 

DECREE. 

On  setting  -aside  a  fraudulent  conveyance. 

Of  the  proper  decree,  as  against  the  grantee.  Patterson  ei  al.  v.  McKinney 
et  al.  41.     See  FRAUDULENT  CONVEYANCES,  5. 

DEFAULT. 

Ground  for  setting  aside. 

1.  The  attoimey  of  a  defendant  in  a  partition  suit,  in  which  a  default 
had  been  taken,  in  which  answer  under  oath  was  required,  owing  to  other 
pressing  professional  business  was  unable  in  time  to  make  the  necessary 
examination  for  preparing  an  answei*,  the  defendant  residing  in  a  dis- 
tant part  of  the  State,  and  the  attorney  also  showed,  by  his  affidavit, 
that  he  believed  the  defendant  had  a  good  defence,  and  that  the  facts 
constituting  such  defence  were  not  within  the  knowledge  of  the  defendant, 
who  necessarily  relied  upon  him  to  investigate  and  ascertain  the  facts 
constituting  the  defence,  also  that  the  facts  occurred  many  years  before, 
and  that  he  had  not  had  time  sufficient  to  ascertain  such  facts  with  any 
degree  of  certainty,  and  to  have  procured  the  defendant's  oath  before  the 
default  was  taken,  and  that  it  would  have  been  wholly  impossible  for 
him  to  have  prepared  the  case  for  trial  at  such  term  of  court.  It  was 
held,  in  view  of  the  facts  of  this  case,  that  the  default  ought  to  have  been 
set  aside.     Hopkins  etal.  v.  Medley  et  al.  402. 

DEMAND. 

Failure  of  administrator  to  pay  over  money. 

Demand  necessary,  before  probate  court  has  power  to  commit.  Haines  v. 
The  People,  161.     See  ADMINISTRATION  OF  ESTATES,  1. 

DESCRIPTION. 

Condemnation  for  a  street. 

1.  There  is  no  rule  of  law  that  requires  any  greater  degree  of  certainty 
in  the  description  of  land  sought  to  be  condemned  for  a  street,  than  will 
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enable  a  surveyor  to  find  and  locate  it  from  the  description  given.     Village 
of  Byron  v.  Blount,  62. 
Notice  of  sale  of  land  for  taxes. 

2.  Sufficiency  of  description  of  premises.  See  TAXATION  AND  TAX 
TITLES,  6. 

DISCRETION. 

Selecting  a  jury. 

Allowing  further  examination  of  juror  after  closing,  is  discretionary.  Belt 
v.  The  People,  461.     See  PRACTICE,  7. 

/ 

DISMISSAL  OF  APPEAL. 

Whether  an  affirmance.      See  APPEALS  AND  WRITS  OF  ERROR,  8. 

DOWER. 

In  homestead  premises. 

1.  When  land  is  ordered  to  be  sold  on  bill  for  partition,  by  written 
consent  of  the  widow,  and  the  value  of  her  homestead  estate  is  ascer- 
tained, she  will  only  be  entitled  to  the  value  of  her  dower  as  to  the 
residue  of  the  proceeds  of  the  sale,  and  not  in  the  entire  fund.  Merritt 
et  al.  v.  Merritt,  243. 

DYING  DECLARATIONS.     See  CRIMINAL  LAW,  15,  16. 

ELECTIONS. 

Live  stock  running  at  large. 

1.  Election  in  respect  thereto.  Under  the  stock  law  of  1874  an  election 
may  be  held  at  any  general  election,  or  every  such  election,  until  the 
result  shall  be  against  cattle  running  at  large,  notwithstanding  a  pre- 
vious vote  allowing  them  to  so  run  at  large.  But,  after  a  vote  requiring 
domestic  animals  to  be  kept  up  by  their  owners,  no  other  vote  upon  that 
subject  is  allowed  until  after  the  expiration  of  five  years.  Vogt  v.  Dunley 
etal-424c. 

In  respect  to  municipal  subscriptions. 

2.  Of  the  notice  of  the  election — what  questions  to  be  submitted — and  as  to 
proof  of  the  holding  of  the  election  and  its  result.  See  MUNICIPAL  SUB- 
SCRIPTIONS AND  BONDS,  4  to  8. 

To  make  paupers  a  township  charge. 

3.  A  vote  of  the  people  not  essential — and  herein  of  the  effect  of  the  cura- 
tive act  of  1871,  Town  of  Fox  v.  Town  of  Kendall,  72.  See  PAUPERS, 
1,2, 
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Character  of  the  constitutional  provision. 

1.  Power  to  exercise  it  is  not  con/erred  by  the  constitution,  but  only 
recognized  and  limited.  The  right  to  exercise  the  power  of  taking  private 
property  for  public  use  is  one  of  the  recognized  powers  of  sovereignty, 
and  is  one  of  the  attributes  inherent  in  the  State.  The  power  to  declare 
under  what  circumstances  that  right  may  be  exercised,  and  to  provide 
the  mode  of  its  exercise,  was  conferred  upon  the  General  Assembly  by 
that  clause  of  the  constitution  which  vested  in  that  body  "  the  legislative 
power  "  of  the  State.  By  sec.  13,  art.  2,  that  power  is  not  granted,  but 
is  merely  recognized,  and  its  purpose  is  to  limit  and  regulate  the  exer- 
cise of  the  power.  Sec.  14,  art.  11,  recognizes  the  same  power,  but  does 
not  profess  to  grant  it  or  to  add  to  it.  That  section  is  and  proposes  only 
to  be  an  authoritative  explanation  of  the  extent  and  nature  of  this  power, 
and  is  but  declaratory  of  the  power  the  State  would  have  had  without  it. 
Lake  Shore  and  Mich.  South.  Ry.  Co.  et  al.  v.  Chicago  and  West.  Ind.  Rail- 
road Co.  506. 

Power  over  property  of  corporations. 

2.  Generally.  The  property  of  corporations,  in  so  far  as  concerns  the 
ownership  thereof  and  the  profit  or  gain  to  be  made  from  its  use,  is  to 
all  intents  and  purposes  private  property,  although  applied  to  a  use  in 
which  the  public  have  an  interest;  and  sec.  14,  art.  11,  of  the  constitu- 
tion, simply  places  such  property,  the  same  as  that  of  natural  persons, 
within  the  power  of  eminent  domain,  as  it  was  before  any  such  declara- 
tion, and  protects  it  the  same  as  any  other  private  property.     Ibid.  506. 

3.  As  to  taking  property  of  one  corporation  for  the  same  public  use. 
Where  property  has  already  been  appropriated  to  public  use,  and  is  in 
fact  in  such  use  in  the  hands  of  one  railroad  corporation,  it  can  not 
rightfully  be  taken  away  from  such  corporation,  even  by  authority  of  a 
statute,  for  the  purpose  of  subjecting  it  to  the  same  public  use  in  the 
hands  of  another  corporation.  To  warrant  the  taking  of  property  of  one 
party  already  appropriated  to  public  use,  and  placing  it  wholly  or  in 
part  in  the  hands  of  another  party  for  a  public  use,  it  is  essential  that 
the  new  use  be  a  different  use,  and  also  that  the  change  from  the  present 
use  shall  be  for  the  benefit  of  the  public.  Whether  the  new  use  be  differ- 
ent from  the  present  one,  is  a  judicial  question,  for  the  courts  to  decide; 
but  where  such  new  use  may  be,  in  its  nature,  a  public  benefit,  whether 
the  change  will  be  for  the  benefit  of  the  public  is  a  political  question,  to 
be  determined  by  the  law-making  power.     Ibid.  506. 

4.  In  a  proceeding  to  condemn  a  part  of  the  property  of  one  railroad 
for  the  use  of  another  leading  from  other  and  different  points  and 
regions  of  country,  the  use  is  not  the  same  as  that  of  the  prior  road,  but 
is  rather  a  joint  or  co-operative  use,  to  be  exercised  and  enjoyed  by  both 
railroad  companies,  so  as  to  furnish   the  public  an  additional  line  of 
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travel  and  transportation,  and  may  be  properly  granted  by  legislative 
action.  Lake  Shore  and  Mich.  South.  Ry.  Co.  et  al.  v.  Chicago  and  West. 
Ind.  Railroad  Co.  506. 

5.  Railroad  crossing  another  has  the  right  to  select  point  and  manner  of 
intersection.  Under  the  present  legislation  a  railroad  company  is  ex- 
pressly authorized,  in  its  location  and  construction,  to  cross  and  intersect 
any  intervening  railroads  at  any  point  on  its  route,  and  this,  by  neces- 
sary implication,  is  a  legislative  declaration  that  the  subordination  of 
premises  already  occupied  by  a  railroad  company  to  the  use  of  another  for 
a  cross-way,  is  a  change  in  the  use  which  the  public  good  demands;  but 
the  corporation  seeking  the  right  of  way,  when  the  parties  can  not  agree, 
must  select  the  place  and  manner  of  the  proposed  crossing,  and  the  char- 
acter and  conditions  of  the  use  sought,  and  should  state  the  same  in  the 
petition  for  condemnation,  to  afford  the  proper  basis  for  ascertaining  the 
compensation  to  be  paid.     Ibid.  506. 

OF  THE  PETITION. 

6.  On  condemnation  for  street,  by  a  village — sufficiency  of  petition.  A 
petition  by  a  village,  showing  that  the  president  and  trustees  had  before 
duly  passed  an  ordinance  establishing  a  street  within  the  corporate 
limits,  and  alleging  that  the  village  authorities  and  the  owner  of  the 
land  to  be  taken  were  unable  to  agree  upon  the  amount  to  be  paid  him 
as  damages  for  his  land  taken  for  the  street,  and  praying  that  on  a 
final  hearing  the  just  compensation  to  be  made  to  the  defendant  for  the 
land  may  be  ascertained  according  to  law,  and  when  the  same  is  paid 
to  him,  or  is  deposited  as  required  by  law,  an  order  for  possession  of 
the  property  condemned  for  public  use  may  be  made  by  the  court,  and 
for  other  relief,  is  in  strict  conformity  to  the  law,  and  it  is  error  to  sus- 
tain a  demurrer  to  it.      Village  of  Byron  v.  Blount,  62. 

Description  of  street. 

7.  Whether  sufficient.  There  is  no  rule  of  law  that  requires  any 
greater  degree  of  certainty  in  the  description  of  land  sought  to  be  con- 
demned for  a  street,  than  will  enable  a  surveyor  to  find  and  locate  it 
from  the  description  given.     Ibid.  62. 

Ordinance  to  establish  a  street. 

8.  Whether  validity  of  ordinance  is  involved.  Where  the  first  section  of 
an  ordinance  established  a  new  street,  all  upon  the  defendant's  land,  and 
the  second  section  provided  that  the  property  contiguous  to  the  street 
should  be  taxed  one-fourth  of  the  cost  incurred  in  establishing  and 
opening  the  same,  it  was  held,  on  an  application  to  condemn  the  land 
proposed  to  be  taken  and  fix  the  defendant's  just  compensation,  that 
the  validity  of  the  second  section,  prescribing  the  mode  of  raising  the 
tax  to  pay  the  damages  sustained  by  the  defendant,  was  not  involved 
in  the  proceeding,  but  that  when  an  effort  should  be  made  to  enforce 
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the  tax,  the  validity  of  the  second  section  of  the  ordinance  could  be 
tested,  and,  if  such  tax  was  illegal,  the  courts  would  grant  relief. 
Village  of  Byron  v.  Blount,  62. 

9.  On  petition  to  condemn  land  for  a  public  street,  established  by 
ordinance,  if  the  land  owner  shall,  in  his  answer,  deny  that  the  ordi- 
nance was  duly  passed,  then  the  petitioner  will  be  required  to  prove  that 
every  step  necessary  to  make  it  a  valid  ordinance  has  been  taken. 
Otherwise  no  such  proof  is  required.     Ibid.  62. 

10.  Ordinance  to  establish  a  street  need  not  be  published.  The  statute 
does  not  require  an  ordinance  to  establish  a  street  by  a  village  within 
its  limits  to  be  published.     Ibid.  62. 

Taking  private  property  for  public  use. 

11.  The  rule  for  estimating  compensation.  Where  land  is  taken  for  a 
public  improvement,  the  compensation  which  both  the  statute  and  con- 
stitution require  to  be  made  to  the  owner,  is  the  value  of  the  land  taken, 
without  regard  to  any  supposed  benefits  or  damages  that  may  result  to 
adjacent  property  by  reason  of  the  proposed  improvement,  and  the  com- 
pensation in  no  case  should  be  less  than  the  land  will  sell  for  in  a  fair 
and  open  market,  where  it  has  a  marketable  value.  Green  v.  City  of 
Chicago,  370. 

12.  Rule  upon  a  partial  talcing.  In  every  case  of  a  partial  taking,  the 
proper  inquiry  is  as  to  the  true  value  of  the  part  taken,  without  regard 
to  whether  the  remaining  part  is  benefited  or  damaged.  If  the  part  taken 
is  of  such  size  and  shape  as  to  be  available  for  purposes  of  business  or 
habitation,  and,  by  reason  thereof,  has  a  marketable  value,  that  must 
control.  On  the  other  hand,  if  it  is  of  such  size  and  shape  as  not  to  be 
available  for  either  of  these  purposes,  then  its  relative  value  as  a  part  of 
the  entire  lot,  and  other  considerations,  must  be  looked  to  in  determining 
its  actual  value.     Ibid.  370. 

13.  Damages  as  to  part  not  taken.  Where  the  owner  interposes  a  claim 
for  compensation  on  account  of  damages  to  the  part  not  taken,  its  value 
after  such  taking,  as  compared  with  the  value  of  the  entire  lot  before  the 
taking,  is  not  only  an  important  but  a  necessary  factor  in  determining 
what,  if  any,  compensation  he  is  entitled  to  receive.     Ibid.  370. 

14.  Evidence  upon  which  the  jury  may  act.  The  amount  of  compensa- 
tion for  land  taken  for  a  public  improvement  is  a  question  of  fact,  to  be 
found  by  the  jury,  from  an  actual  survey  of  the  premises,  when  that  is 
practicable,  their  own  knowledge  of  values,  and  the  opinions  of.  wit- 
nesses who  are  familiar  with  the  subject  of  inquiry,  and  whose  business 
in  life  has  afforded  them  opportunities  of  acquiring  information  and  of 
judging  accurately  upon  the  question.     Ibid.  370. 

15.  While  it  is  proper,  on  the  examination  of  witnesses  as  to  the  value 
of  property  sought  to  be  condemned  for  public  use,  to  call  out  the  various 
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theories  and  processes  upon  which  their  conclusions  are  based,  to  ascer- 
tain their  correctness,  yet  the  jury,  after  all,  must  determine  the  question 
of  value  according  to  their  own  judgment  of  what  seems  to  be  just  and 
proper  from  all  the  evidence  before  them.  Green  v.  City  of  Chicago,  370. 
Jury  to  assess  damages. 

16.  Whether  necessary — in  proceedings  to  condemn  land  for  additional  State 
House  grounds,  under  act  of  May  21,  1877.  The  present  constitution  re- 
quires that  in  all  condemnation  proceedings,  except  in  cases  where  the 
compensation  is  to  be  paid  by  the  State,  the  assessment  shall  be  by  jm*y. 
In  considering  the  effect  of  a  bond  given  by  certain  individuals,  pro- 
viding that  the  obligors  would  furnish  or  pay  for  additional  grounds  for 
the  new  State  House,  it  was  regarded  the  State  has  no  interest  in  the 
matter  of  the  amount  of  the  compensation  to  be  paid, — that  is  a  question 
purely  between  the  owners  of  the  lands  and  the  obligors  in  the  bond,  as, 
under  any  proper  legislation,  the  compensation  is  to  be  paid,  if  at  all,  by 
these  obligors.  So  the  parties  in  interest  in  these  proceedings  had  a 
right  to  have  the  amount  of  compensation  determined  by  a  jury.  Per 
Dickey,  C.  J.,  and  Walker,  J.     People  v.  Stuart  et  al.  123. 

ERROR. 

Error  will  not  always  reverse.     See  PRACTICE  IN  THE  SUPREME 
COURT,  5,  6,  7. 

ESTOPPEL. 

By  judgment. 

1.  Parties,  and  privies  in  estate.  Where  the  owner  of  real  estate  makes 
himself  a  party  to  an  application  for  judgment  to  sell  his  land  for  taxes, 
and  contests  the  same  unsuccessfully,  and  on  his  appeal  to  this  court  the 
judgment  against  the  land  and  ordering  its  sale  is  affirmed,  both  he  and 
his  privies  in  estate  will  be  estopped  from  denying  the  validity  of  any 
antecedent  step  to  the  judgment,  and  from  denying  the  liability  of  the 
land  to  be  sold  for  taxes.      Garrick  et  al.  v.  Chamberlain  et  al.  620. 

2.  Where  the  owner  of  a  lot  sold  for  taxes,  just  before  the  time  of 
redemption  expires  files  his  bill  against  the  purchaser  and  others,  alleg- 
ing various  irregularities  in  the  judgment  and  tax  sale,  and  praying  for 
an  injunction  against  the  county  clerk  from  issuing  and  the  other  defend- 
ants from  making  or  obtaining  any  deed  thereon,  and  that  the  judgment 
and  tax  sale  be  cancelled,  and  the  temporary  injunction  issued  in  the 
case  is  afterwards  dissolved  and  the  bill  dismissed,  this  will  operate  as 
an  estoppel  upon  such  owner  and  all  others  claiming  under  him  from  dis- 
puting the  validity  of  the  judgment  and  tax  sale.     Ibid.  620. 

As  to  power  of  sale  under  trust  deed. 

3.  Where  a  trustee,  under  a  trust  deed  given  to  secure  a  note  without 
any  consideration,  had  advertised  the  premises  for  sale,  the  fact  that  the 
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grantor  may  have  indirectly  recognized  the  power  to  sell,  by  asking  and 
obtaining  a  postponement  of  the  sale,  will  not  estop  him  from  afterwards 
insisting  there  was  no  power  to  sell.      Walker  v.  Carleton  et  al.  582. 

TO  RECOVER  UPON  CONTRACT  AS  REALLY  EXISTING. 

4.  After  having  represented  one  of  a  different  character.  After  a  person 
had  entered  upon  the  service  of  an  insurance  company,  the  management 
of  the  company  was  changed, — new  officers  being  appointed  in  place  of 
the  former  ones.  The  new  management  made  inquiry  of  the  employee 
mentioned  as  to  what  were  his  relations  with  the  company.  In  response 
he  stated  certain  terms  and  conditions  as  those  embraced  in  (he  contract 
of  his  employment.  Subsequently,  upon  being  discharged  from  the 
employment  of  the  company,  the  agent  sought  to  recover  his  salary  under 
an  alleged  contract  different  from  that  which  he  had  stated  when  the 
inquiry  was  made  of  him.  It  was  held,  the  plaintiff  was  not  estopped 
to  rely  upon  a  contract  different  from  that  which  he  had  disclosed  t'o  the 
officers  of  the  company, — the  stating  of  a  contract  different  from  that 
upon  which  he  sought  to  recover  was  but  evidence  against  it.  Alliance 
Ins.  Co.  v.  Mc Knight,  80. 

Contracts  of  corporations. 

5.  Estopped  to  say  they  are  ultra  vires.     See  CORPORATIONS,  4. 

EVIDENCE. 

Judicial  notice. 

1.  As  to  signature  of  public  officer.  Proof  of  the  execution  of  official 
instruments  is  not  always  necessary.  As  a  general  rule  courts  fake 
judicial  notice  of  the  public  officers,  and  in  some  cases  their  signatures, 
within  their  respective  jurisdictions,  and  when  the  trial  eourt  in  such 
cases  acts  upon  such  judicial  notice,  this  court  will  presume,  in  the 
absence  of  any  other  evidence  to  the  contrary,   that  it  acted  properly. 

Walcotl  v.  Gibbs,  118. 

2.  As  to  existing  appropriations,  and  the  poxoer  to  make  them.  As  under 
the  constitution  all  appropriations  by  the  General  Assembly  can  only  be 
made  by  public  law,  this  court  will  take  judicial  notice  of  the  fact  that 
at  the  time  of  the  commencement  of  condemnation  proceedings  in  respect 
to  additional  State  House  grounds,  the  General  Assembly  had  already,  by 
previous  appropriations  on  account  of  the  new  capitol  grounds  and  con- 
struction and  furnishing  of  the  State  House,  exhausted  its  power, — and 
also  of  the  fact  that  there  was  no  money  in  the  State  Treasury  which 
could  legally  be   applied  to  that  purpose.     People  v.  Stuart  et  al.  123. 

PA-ROL  EVIDENCE. 

3.  To  shoiv  sum  due  on  life  policy  of  insurance.  Where  a  policy  of  life 
insurance  contains  a  provision  to  pay  the  assured,  or  his  legal  represen- 
tatives, one  dollar  for  every  member  of  the  society  of  the  same  division 
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or  divisions,  "at  the  time  of  such  payment,"  parol  evidence  is  admissible 
to  show  the  number  of  members  at  the  time  payment  should  be  made,  in 
order  to  arrive  at  the  measure  of  damages.  St.  Clair  County  Benev.  Society 
v.  Fie/sam,  Admr.  47 4. 

4.  To  prove  the  holding  of  an  election,  etc.  Under  section  34  of  the 
Pauper  act  of  1871,  the  fact  that  an  election  had  been  held  in  a  county, 
and  that  it  resulted  in  favor  of  making  paupers  a  township  charge,  and 
that  the  townships  had  acted  under  the  vote  in  good  faith  for  more  than 
five  years,  need  not  necessarily  be  proved  by  record  evidence,  but  such 
election  and  its  result  may  be  shown  by  secondary  evidence  when  the 
proper  foundation  is  laid.     Town  of  Fox  v.  Town. of  Kendall,  72.  J 

5.  To  show  the  holding  of  an  election  in  respect  to  municipal  subscription, 
and  its  result.  Town  of  Prairie  et  al.  v.  Lloyd  et  al.  1 79.  See  MUNICIPAL 
SUBSCRIPTIONS  AND  BONDS,  7. 

Secondary  evidence. 

6.  Whether  admissible.  Proof  of  the  execution,  contents  and  assign- 
ment of  a  bond  for  a  deed  may  be  made  by  parol  testimony,  if  no  objec- 
tion is  made  to  its  introduction,  but  if  it  is  objected  to,  the  instrument 
itself  must  be  produced,  or  the  proper  foundation  laid  for  the  admission 
of  secondary  evidence.     McVey  \.  Mc Quality  et  al.  93. 

Questioning  judicial  proceedings  collaterally. 

7.  For  mere  errors.  In  a  suit  by  a  receiver  against  the  stockholders 
of  an  insurance  company  to  recover  unpaid  subscriptions,  etc.,  the  fact 
that  the  court  appointing  the  receiver  did  not  first  enter  a  final  order  or 
decree  upon  the  merits,  either  dissolving  the  corporation,  or  restraining 
it  from  transacting  further  business,  can  not  affect  the  right  of  the  re- 
ceiver in  the  suits  brought  by  him,  it  not  going  to  the  jurisdiction,  but 
being  a  mere  error.      Ward,  Receiver  v.  Farwell  et  al.  593. 

Proving  a  conversation. 

8.  The  other  party  entitled  to  whole  of  it.  Nothing  is  better  settled  than 
if  a  witness  testifies  to  a  part  of  a  conversation,  that  the  party  against 
whom  it  is  offered  is  entitled  to  have  all  that  was  said  on  the  same  sub- 
ject in  that  conversation.      Tracy  v.  The  People,  101. 

Degree  of  evidence  required. 

9.  To  prove  notice  of  an  equity  to  defeat  legal  title.  Where  it  is  sought 
to  defeat  a  clear  legal  title  of  record  by  one  having  a  mere  equitable 
title,  on  the  ground  that  the  equities  of  the  latter  were  known  to  the 
former  at  the  time  of  acquiring  the  legal  estate,  the  allegation  of  notice 
must  be  established  by  clear  and  satisfactory  proof.  The  evidence  should 
leave  no  reasonable  doubt  of  the  fact  of  notice.  McVey  v.  Mc  Quality 
et  al.  93. 
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Taking  private  property  for  public  use. 

10.  Evidence  upon  which  jury  may  act — opinions  of  witnesses.  Green  v. 
City  of  Chicago,  370.     See  EMINENT  DOMAIN,  14,  15. 

Burden  of  proof. 

11.  On  bill  to  avoid  deed  for  mental  incapacity.  On  bill  by  the  conser- 
vator of  a  party  to  set  aside  a  conveyance  of  land  made  by  such  party 
before  the  appointment  of  the  conservator,  the  burden  is  on  the  com- 
plainant to  establish  by  proof  the  allegations  in  his  bill.  Pickercll  v. 
Morss  et  al.  220. 

12.  As  to  the  validity  of  municipal  bonds — upon  whom  is  the  burden  of 
proof.     See  MUNICIPAL  SUBSCRIPTIONS  AND  BONDS,  10. 

Cross-examination. 

13.  In  criminal  cases.  Tracy  v.  The  People,  101.  See  CRIMINAL 
LAW,  17  to  20. 

Dying  declarations. 

14.  Of  the  requisite  preliminary  proof.  Ibid.  101.  See  CRIMINAL 
LAW,  15,  16. 

Evidence  in  criminal  cases.     See  CRIMINAL  LAW,  13  to  20. 

EXCEPTIONS. 

Exceptions. 

1.  An  exception  to  refusing  an  instruction  as  asked,  does  not  apply  to  a 
modification.  Where  a  party  excepts  to  a  refusal  to  give  an  instruction 
as  asked,  but  not  to  the  giving  of  the  same  as  modified,  and  the  ruling 
of  the  court  is  not  urged  as  a  ground  for  a  new  trial,  nor  assigned  for 
error  in  the  Appellate  Court,  the  only  question  before  this  court  will  be, 
whether  the  trial  court  erred  in  refusing  the  instruction  as  asked.  Chi- 
cago City  Ry.  Co.  v.  Mumford,  560. 

2.  Exception  to  master's  report — whether  necessary.  Where  the  court, 
in  referring  a  cause  to  the  master  to  state  an  account,  gives  an  erro- 
neous direction  as  to  the  basis  upon  which  to  state  the  same,  it  will  be 
taken,  in  the  absence  of  exceptions  to  the  master's  report,  that  the 
account  was  taken  on  the  basis  directed,  and  the  party  aggrieved  may 
assign  such  direction  for  error,  without  having  taken  exception  to  the 
master's  report.     Jenkins  v.  International  Bank  of  Chicago  et  al.  568. 

FEES  AND  SALARIES. 

Compensation  of  county  officers. 

1.  Out  of  what  fund  to  be  paid.  Section  10  of  article  10  of  the  present 
constitution,  and  the  legislation  under  it,  make  it  the  duty  of  the  county 
board  to  fix  the  compensation  of  all  county  officers,  with  t lie  amount  of 
their  necessary  clerk  hire,  stationery,  fuel,  and  other  expenses,  and,  in 
all  cases  where  fees  are  provided  for,  such  compensation  shall  be  paid 
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only  out  of,  and  shall  in  no  case  exceed,  the  fees  actually  collected.  The 
compensation  of  such  officers  can  not  be  increased  or  diminished  during 
their  term  of  office.  All  fees  and  allowances  in  excess  of  their  compen- 
sation shall  be  paid  into  the  county  treasury.  Jennings  v.  Fayette  County, 
419. 

2.  Compensation  may  include  expenses  of  the  office.  Compensation  of 
county  officers  may  or  may  not  include  expenses  of  the  office.  It  is  law- 
ful to  fix  a  compensation  that  will  include  the  expenses  of  the  office  as 
•well  as  the  personal  services  of  the  incumbent,  but  it  is  also  lawful  to 
fix  one  amount  for  the  personal  services  of  the  officer,  and  another 
amount  for  the  expenses  of  the  office.     Ibid.  419. 

3.  Where  the  compensation  includes  expenses  of  the  office,  such 
officer  is  entitled  to  retain  the  full  amount  allowed,  if  the  fees  actually 
collected  equal  that  amount.  But  where  one  sum  is  allowed  to  the  officer 
as  compensation  for  services,  and  another  sum  for  expenses,  such  officer 
may  retain  out  of  the  fees  collected  the  amount  allowed  him  for  his  per- 
sonal services,  but  no  more  of  the  sum  appropriated  for  expenses  than 
the  sum  actually  expended  for  that  purpose.     Ibid.  419. 

4.  Effect  of  approving  reports  of  county  officer,  as  to  fees  collected,  etc. 
The  fact  that  a  county  board  has  approved  of  a  sheriff's  report  that 
showed  an  amount  due  him  after  deducting  all  fees  actually  collected, 
imposes  no  obligation  on  the  county  to  pay  him  the  deficit.  The  balance 
found  to  be  due  him  on  his  final  return  may  be  paid  to  him  out  of  any 
fees  earned  by  him  during  his  term  of  office,  when  afterwards  collected 
by  his  successor.     Ibid.  419. 

5.  A  county  officer  takes  his  office  cum  onere,  and  the  county  board 
has  no  power,  even  if  willing  to  do  so,  to  make  up  any  deficiency  that 
may  exist,  either  for  his  own  personal  services,  or  for  the  expenses  of 
the  office,  except  out  of  fees  earned  by  him  and  which  shall  be  collected. 
Ibid.  419. 

FORGERY.     See  CRIMINAL  LAW,  3. 

FORMER  ADJUDICATION. 
Dismissal  of  bill  in  chancery. 

1.  It  is  a  well  settled  rule  that  a  decree  or  order  dismissing  a  bill 
upon  its  merits,  when  there  is  no  direction  that  the  dismissal  be  without 
prejudice,  is  conclusive  until  reversed,  and  is  a  good  plea  in  bar  to  a 
new  bill  for  the  same  matter.     Garrick  et  al.  v.  Chamberlain  et  al.  620. 

FORMER   DECISIONS. 

Taxation  of  railroad  property. 

1.  Valuation  of  capital  stock  by  State  Board.  The  decision  of  this 
court  in  the  case  of  Porter  v.  Rockford,  Rock  Island  and  St.  Louis  Rail- 
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FORMER  DECISIONS.     Taxation  of  railroad  property.      Continued. 

road  Co.  76  111.  561,  and  subsequent  cases,  as  to  the  validity  of  the 
rules  adopted  by  the  State  Board  of  Equalization  for  ascertaining  the 
value  of  the  capital  stock  of  railroad  companies  for  taxation,  is  re- 
affirmed and  followed.  Chicago,  Pekin  and  Southwestern  Railroad  Co.  v. 
Raymond  et  al.  212. 

FRAUD. 

What  constitutes  fraud. 

1.  Of  an  attempt  to  convey  a  larger  estate  in  land  than  the  grantor  has — ■ 
purchaser  with  notice.  Where  a  person  holding  a  bond  for  a  deed  to  land, 
part  of  the  purchase  money  remaining  unpaid,  devised  the  same  to 
his  wife  for  her  life,  and  she,  after  his  death,  paid  the  sum  due  and 
procured  a  conveyance  to  be  made  to  her  in  fee,  she  will  be  not  only 
the  equitable  owner  for  life,  but  will  also  acquire  a  lien  on  the  whole 
premises  for  the  heirs'  ratable  proportion  of  the  money  paid  by  her, 
and  while  the  deed  to  her  is  fraudulent  as  to  the  heirs,  so  far  as  the 
fee  is  concerned,  yet  it  is  not  so  with  respect  to  her  life  estate.  That 
she  may  dispose  of  as  she  pleases,  and  it  will  not  be  fraudulent  as  to 
them,  and  her  grantee,  with  notice,  will  take  the  legal  title  the  same 
as  it  was  held  ly  her.     McVey  v.  McQuality  et  al.  93. 

2.  And  herein,  when  the  holder  of  the  fraudulent  title  held  to  be  a  trustee. 
It  is  well  settled  that  where  a  party  purchases  an  estate  from  one 
having  a  mere  legal  title,  knowing  that  in  equity  the  estate  belongs  to 
another,  his  purchase  as  against  the  equitable  owner  will  be  deemed 
fraudulent  and  void,  and  he  will  be  treated  as  a  mere  trustee  of  the 
equitable  owner.     Ibid.  93. 

FRAUDULENT  CONVEYANCES. 

Voluntary  settlement. 

1.  Whether  in  fraud  of  creditors.  A  settlement  upon  a  wife  or  child  by 
a  voluntary  conveyance,  without  consideration,  where  the  grantor  is 
insolvent,  or  where  he  is  largely  indebted  and  fails  to  retain  property 
which  proves  sufficient  to  discharge  his  debts,  can  not  be  sustained. 
Crawford  et  al.  v.  Logan,  396. 

2.  But  where  the  grantor  is  solvent,  and  the  settlement  is  made  in 
good  faith,  without  a  fraudulent  intent,  the  amount  being  a  reason- 
able provision  to  be  made,  due  regard  being  had  to  the  grantor's  estate, 
it  can  not  be  avoided  by  subsequent  creditors,  but  is  void  only  as 
against  creditors  existing  at  the  elate  of  the  conveyance,  unless  the 
settlement  is  made  with  a  view  to  future  fraudulent  indebtedness. 
Ibid.  396. 

3.  A  voluntary  conveyance  to  a  wife  or  child,  when  the  donor  is 
in  embarrassed  financial  circumstances,  is  fraudulent  as  to  pre-existing 
creditors,  even    though    the   party    retains   estate    nominally    in  value 
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FRAUDULENT  CONVEYANCES.  Voluntary  settlement.  Continued. 
equal  or  more  than  equal  to  all  his  indebtedness,  when  the  event  shows 
that  the  property  retained  is  in  fact  not  sufficient  to  discharge  all 
his  liabilities.  In  the  case  of  a  child,  the  conveyance  or  settlement 
must  be  a  reasonable  one,  depending  on  the  ability  of  the  debtor  at 
the  time  to  withdraw  the  amount  of  the  donation  from  his  estate  with- 
out the  least  hazard  to  his  creditors,  or  in  any  material  degree  less- 
ening their  prospect  of  payment.     Patterson  et  al.  v.  McKinney  etal.  41. 

4.  A  person  in  1870  made  a  parol  gift  of  100  acres  of  land  to  his 
son,  who  was  blind,  and  married  the  same  year  and  moved  upon  the 
premises,  and  occupied  and  controlled  the  same  ever  after,  making 
valuable  improvements  thereon  to  the  amount  of  $2000,  and  paying 
all  the  taxes  thereon.  It  appeared  that  the  father  at  the  time  of  the 
gift  was  in  prosperous  circumstances,  and  worth  $50,000  clear  of  all 
indebtedness,  and  in  nowise  embarrassed,  but  when  he  executed  the 
gift  by  making  a  deed  to  the  son,  was  embarrassed  and  in  failing 
circumstances,  and  soon  after  became  insolvent.  It  was  held,  that  the 
conveyance  to  the  son,  in  pursuance  of  the  parol  agreement,  should 
relate  back  to  the  time  of  the  parol  gift,  and  under  the  circumstances 
was  not  fraudulent  as  to  creditors  of  the  father.     Ibid.  41. 

Of  the  decree. 

5.  On  setting  aside  fraudulent  conveyance.  On  setting  aside  a  voluntary 
conveyance  as  in  fraud  of  creditors,  the  decree  should  be  an  alternative 
one  as  to  the  grantee,  that  if  the  judgments  are  not  paid  by  the  time 
limited  the  lands  shall  be  sold,  giving  the  grantee  an  option  to  pay  the 
debts.     It  should  not  be  a  personal  decree  against  the  grantee.     Ibid.  41. 

SFECIFIC  PERFORMANCE. 

6.  Will  not  be  decreed.     Ryan  v.  Ryan  et  al.  38.     See  CHANCERY,  11. 
FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

GAME  LAW. 

Construction  of  act  of  1879 — and  its  validity. 

1.  Section  applies  to  game  in  this  State.  Section  2  of  the  Game  law  of 
1879,  which  makes  it  unlawful  for  any  person  to  buy,  sell  or  have  in 
possession  for  the  purpose  of  sale  any  of  the  wild  fowls,  birds,  etc., 
mentioned  in  section  1  of  the  act,  at  any  time  when  the  trapping,  netting 
or  ensnaring  of  the  same  shall  be  •  unlawful,  which  shall  have  been 
entrapped,  netted  or  ensnared  contrary  to  the  provisions  of  the  act,  has 
reference  only  to  wild  fowls,  birds,  etc.,  within  this  State.  Magner  v. 
The  People,  320. 

2.  Possessionor  sale  of  birds  hilled  in  another  State  unlawful.  But  under 
section  6  of  the  act,  the  sale,  exposing  for  sale  or  having  in  possession  for 
the  purpose  of  selling  any  of  the  animals,  wild  fowls  or  birds  mentioned 
in  section  1,  after  the  expiration  of  five  days  next  succeeding  the  first 
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GAME  LAW. 

Construction  of  act  or  1879 — and  its  validity.     Continued. 

day  of  the  period  in  which  it.  shall  be  unlawful  to  kill,  trap  or  ensnare 
such  animals,  wild  fowls  or  birds,  etc.,  is  made  unlawful,  and  this  with- 
out regard  to  the  place  where  they  were  killed.  The  section  applies  to 
a  person  who  has  in  his  possession  and  who  sells  quails,  etc.,  killed  in 
the  State  of  Kansas,  and  which  have  been  shipped  to  him  in  this  State. 
Magner  v.  The  People,  320. 

3.  Constitutionality  of  the  act.  The  ownership  of  wild  animals,  wild  fowl 
and  birds  being  in  the  people  of  the  State,  in  trust  for  all  its  citizens,  and 
no  one  having  a  property  right  in  them  to  be  affected,  it  results  that  the 
legislature,  as  the  representative  of  the  people,  may  withhold  or  grant  to 
individuals  the  right  to  hunt  or  kill  game,  or  qualify  and  restrict  it  to 
certain  times  in  the  year,  as  it  may  consider  will  best  subserve  the  pub- 
lic welfare.'  To  hunt  or  kill  game  is  a  boon  or  privilege  granted  either 
expressly  or  impliedly  by  the  sovereign  authority.     Ibid.  320. 

4.  Not  in  violation  of  the  constitution  of  the  United  States.  The  sixth 
section  of  the  Game  law  of  1879,  making  it  unlawful  to  have  possession 
of  certain  game  for  the  purpose  of  sale,  or  the  selling  or  attempting  to 
sell  the  same,  in  this  State,  unlawful,  though  killed  in  another  State  and 
sent  to  a  purchaser  in  this  State,  is  not  in  contravention  of  the  third  clause 
of  sec.  8,  art.  1,  of  the  constitution  of  the  United  States,  which  confers  upon 
Congress  power  to  regulate  inter-State  commerce.  When  such  game 
comes  into  this  State  and  into  the  possession  of  a  citizen  of  the  State,  the 
police  power  of  the  State  attaches,  and  the  sale  may  be  prohibited, 
although  such  prohibition  may  discourage  importations.     Ibid.  320. 

5.  The  title  of  the  Game  law  of  1S79,  "An  act  to  revise  and  consoli- 
date the  several  acts  relating  to  the  protection  of  deer,  wild  fowl  and 
birds,"  sufficiently  expresses  the  subject  of  the  act,  within  the  requirement 
of  sec.  13,  art.  4,  of  the  constitution,  prohibiting  the  possession  for  sale 
of  such  animals,  wild  fowl  and  birds  brought  from  another  State,  having  a 
tendency  to  protect  the  same  by  preventing  evasions  of  the  law.    Ibid.  320. 

GUARDIAN  AND  WARD. 
Testamentary  guardian. 

1.  When  executors  are  made,  by  the  will,  trustees  of  the  estate,  and 
in  effect  testamentary  guardians  for  minor  children,  while  discharging 
their  duties  they  can  not  properly  be  required  to  pay  over  moneys  to  the 
statutory  guardian  of  the  minors  for  their  support  and  education.  Capps 
ei  al.  v.  Hickman,  Guardian,  429.     See  WILLS,  10. 

HIGHWAYS. 

Bridges  in  cities. 

Duty  to  keep  them  in  safe  condition — and  extent  of  that  duty.  Gavin  r. 
City  of  Chicago,  66.     See  NEGLIGENCE,  6,  7, 
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HOMESTEAD. 

Character  of  the  right. 

1.  Prior  to  the  act  of  1872.  Prior  to  the  Homestead  law  of  1871-2,  a 
widow  had  no  right  in  the  lands  of  her  deceased  husband  which  she 
could  convey  to  any  one.  Her  conveyance  and  surrender  of  the  same  to 
another  was  a  complete  abandonment  of  the  homestead,  and  as  against 
the  heirs  she  could  have  no  homestead  which  she  could  enforce.  Mc  Vey 
v.  Mc  Quality  et  al.  93. 

Ceasing  to  have  a  family. 

2.  Will  not  forfeit  the  estate.  Although  it  is  a  necessary  condition  to 
the  creation  of  the  estate  of  homestead  that  the  party  be  a  householder 
having  a  family,  yet  it  is  not  necessary  to  its  continuance  that  such 
person  should  be  a  householder  having  a  family.  The  estate  and  exemp- 
tion will  continue  to  the  owner  during  his  life,  unless  he  abandons  or 
waives  the  same,  as  provided  in  the  statute.  Therefore,  the  death  of  his 
wife,  and  all  his  children  attaining  their  majority,  will  not  subject  his 
homestead  to  sale  on  execution,  he  remaining  in  the  occupancy  thereof. 
Kimbrel  v.  Willis,  494. 

Value  of  widow's  homestead. 

3.  As  against  heirs,  on  sale  of  same  in  partition.  On  bill  for  the  parti- 
tion of  land,  where  partition  can  not  be  made  without  injury,  and  the 
widow  of  the  former  owner  of  the  premises  consents,  in  writing,  to  the 
sale  of  her  homestead  and  dower  therein,  and  agrees  to  take  a  sum  in 
gross  for  her  interests,  it  is  erroneous  to  give  her  $1000  of  the  proceeds 
of  the  sale  absolutely.  Her  estate  of  homestead  being  only  a  life  estate, 
with  the  remainder  in  the  heirs  of  the  deceased  owner,  the  value  of  her 
life  estate,  or  right  to  occupy  land  of  the  value  of  $1000  during  her  life, 
must  be  ascertained  according  to  the  usual  mode  of  determining  the  value 
of  life  estates  in  similar  cases,  or  the  $1000  must  be  invested  and  the 
proceeds  thereof  paid  over  to  her  during  her  life,  leaving  the  principal 
for  the  heirs  at  her  death.     Merrilt  et  al.  v.  Merritt,  243. 

4.  The  widow  has  only  a  particular  estate  in  the  homestead  premises — 
the  right  of  occupying  them  during  her  life — and,  subject  to  this  right 
of  occupancy,  the  homestead  premises  are  vested  in  the  heirs,  if  there  be 
no  devise.  The  Partition  act  respects  these  separate  estates  of  the 
widow  and  heirs  in  the  premises,  and  the  amount  which  the  Homestead 
law  fixes  as  the  allowance  to  be  made  to  the  owner  in  fee  of  the  home- 
stead, as  against  a  creditor  who  has  no  interest  in  the  premises,  can 
have  no  proper  application,  as  being  the  measure  of  value  of  the  widow's 
particular  estate,  when  the  question  is  one  between  her  and  the  heirs,  in 
the  adjustment,  under  the  Partition  act,  of  the  relative  value  of  their 
respective  estates  in  the  homestead  premises.  If  there  is  any  inconsist- 
ency in  the  two  acts,  the  Partition  act,  being  the  latest  expression  of  the 
legislative  will,  must  prevail.     Ibid.  243. 
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IMPROVEMENTS. 

On  petition  for  partition. 

As  to  disposition  of  enhanced  value  of  land  occasioned  by  improvements  made 
wider  an  honest  claim  of  ownership.  Hopkins  et  al.  v.  Medley  et  al.  402.  See 
PARTITION,  6. 

INDORSEMENT.     See  ASSIGNMENT. 

INSANE  PERSONS. 

Control  of  the  State  of  their  persons  and  property. 

1.  In  theory  of  law  the  State,  in  its  character  of  parens  patriae,  may 
rightfully  exercise  the  same  powers  and  control  over  the  persons  and 
property  of  lunatics  and  idiots  that  was  exercised  by  the  Crown  of 
England  through  the  Lord  Chancellor.     Dodge  v.  Cole  et  al.  338. 

Conservator — of  his  appointment. 

2.  Its  validity  can  not  be  questioned  collaterally.  The  validity  of  the 
appointment  of  a  conservator  for  a  lunatic,  like  that  of  an  administra- 
tor, can  not  be  attacked  or  questioned  in  a  collateral  proceeding,  such  as 
in  a  suit  to  set  aside  the  sale  of  land  by  the  conservator  under  a  decree 
of  court.     Ibid.  338. 

Application  by  conservator  to  sell  land. 

3.  Parties.  A  proceeding  by  the  conservator  of  a  lunatic  or  ins'ane 
person  for  an  order  of  court  to  sell  his  land  for  his  support,  etc.,  is  not 
adverse  to  the  ward,  but,  on  the  contrary,  it  is  for  his  benefit,  and  hence 
the  ward  is  not  a  necessary  party  to  the  proceeding.     Ibid.  338. 

Jurisdiction  to  decree  sale  of  land. 

4.  Presumption.  A  circuit  court  ordering  the  sale  of  a  lunatic's  land 
by  her  conservator,  must  be  presumed  to  have  had  the  requisite  jurisdic- 
tion, unless  the  contrary  affirmatively  appears  from  the  record ;  and  when 
the  want  of  jurisdiction  does  not  affirmatively  appear,  the  decree  or 
judgment  can  not  be  attacked  collaterally  for  errors  or  irregularities  in 
rendering  the  same.     Ibid.  338. 

Jurisdiction  in  chancery. 

5.  To  order  sale  of  lunatic's  land  for  her  support  and  maintenance.  At 
the  time  of  the  entering  of  a  decree  for  the  sale  of  the  land  of  a  lunatic, 
by  her  conservator,  there  was  no  statute  which,  in  terms,  authorized 
courts  of  chancery  to  entertain  applications  for  the  sale  of  real  estate 
belonging  to  idiots  or  insane  persons,  yet  it  was  held,  that  the  court  of 
chancery,  under  its  general  powers  over  the  estates  of  infants  and  luna- 
tics or  distracted  persons,  had  jurisdiction  to  order  the  sale  of  a  lunatic's 
land  for  her  support  and  maintenance,  on  a  proper  application  by  her 
conservator,  or  to  pay  the  conservator  for  moneys  expended  by  him  in 
supporting  such  ward,  he  having  no  remedy  at  law.     Ibid.  338. 

44—97  III. 
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INSANE  PERSONS.     Continued. 
Limitations — laches. 

6.  A  confirmed  lunatic  or  idiot  can  not  be  held  accountable  for  any- 
apparent  negligence,  laches  or  delay  in  seeking  redress  through  the  courts, 
or  otherwise,  for  any  wrong  or  injustice  that  may  have  been  done  him  or 
her  with  respect  to  property  owned  by  such  person,  nor  will  such  person 
be  affected  by  any  statutes  of  limitation  that  now  exist  or  have  hereto- 
fore existed  in  the  State,  which,  but  for  the  lunacy  or  idiocy,  would  have 
barred  his  or  her  rights.     Dodge  v.  Cole  el  al.  338. 

INSTRUCTIONS. 
Of  their  requisites. 

1.  In  criminal  case — referring  to  indictment  for  a  description  of  offence. 
On  the  trial  of  one  for  forgery,  and  the  passing  of  a  forged  note,  it  is 
not  erroneous  to  refer  to  the  indictment  in  the  People's  instructions  for  a 
description  of  those  crimes,  instead  of  setting  them  out  in  the  language 
of  the  statute.  If  the  accused  desires  to  have  a  more  specific  definition 
of  the  several  offences,  he  should  ask  an  instruction  for  that  purpose. 
Parker  v.  The  People,  32. 

2.  May  be  given  in  the  language  of  the  statute.  In  a  suit  to  enforce  the 
statutory  liability  of  one  town  to  another  for  the  support  of  a  pauper, 
an  instruction  was  given  in  the  language  of  the  statute:  Held,  that 
there  was  no  error  in  giving  such  an  instruction.  If  the  other  party 
desired  a  construction  of  the  language  used,  he  should  have  asked  an 
instruction  for  such  purpose.      Town  of  Fox  v.  Town  of  Kendall,  72. 

3.  When  it  need  not  refer  to  the  evidence.  Where  an  instruction  states 
only  a  legal  proposition,  it  need  not  make  reference  to  the  evidence,  and 
need  not  be  so  restricted.     Belt  v.  The  People,  461. 

4.  Need  not  be  repeated.  There  is  no  error  in  refusing  an  instruction 
when  another  is  given  which  substantially  embodies  the  same  principle 
of  law,  even  though  the  one  given  is  more  abstract,  when  the  party,  not- 
withstanding the  difference,  has  had  the  benefit  of  having  laid  down  the 
rule  of  law  applicable  to  the  subject.     Alliance  Ins.  Co.  v.  McKnight,  80. 

Objection  obviated  by  other  instructions. 

5.  As  to  the  credibility  of  defendants  witnesses  only.  The  court,  on  a 
trial  for  murder,  instructed  the  jury  that  in  passing  upon  the  evidence 
of  the  witnesses  for  the  defendant,  they  might  take  into  consideration 
their  interest,  if  any,  in  the  result  of  the  trial,  their  feelings  towards 
the  defendant,  if  any,  their  manner  of  testifying  and  their  appearance 
on  the  stand,  and  give  it  such  weight  as  they  might  think  it  entitled  to 
under  all  the  circumstances:  Held,  that  it  would  have  been  better  in 
form  had  it  been  general  as  to  all  the  witnesses  in  the  case,  but  there 
being  two  other  instructions  of  similar  import,  though  not  embracing  all 
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INSTRUCTIONS.  Objection  obviated  by  other  instructions.  Continued. 
the  particulars  of  the  first,  which  was  general,  there  was  no  error. 
Belt  v.  The  People,  461. 

6.  Taking  two  instructions  together.  On  a  criminal  trial,  in  which  it 
was  claimed  that  a  witness  for  the  people  was  impeached,  the  court  in- 
structed the  jury  that  everything  said  by  the  witnesses  on  both  sides,  if 
not  excluded  by  the  court,  was  before  them,  and  should  be  considered  in 
making  up  their  verdict,  but,  in  a  subsequent  instruction,  the  jury  were 
told,  that  although  the  witness  had  been  attacked  for  truth  and  veracity, 
before  they  could  wholly  disregard  his  evidence  they  should  inquire 
whether  he  had  sustained  himself  by  witnesses  testifying  their  will- 
ingness to  believe  him  under  oath,  and  whether  or  not  he  had  been 
corroborated  in  his  testimony  by  other  evidence,  or  by  the  circumstances 
of  the  case,  and  then  as  to  such  points  wherein  he  was  corroborated,  if 
he  was  so  corroborated,  they  should  not  disregard  his  evidence,  but  give 
such  weight  to  it  as  they  might  think  it  deserved,  for  the  jury  were  the 
judges  of  the  credibility  of  all  the  witnesses:  Held,  that  taking  the 
two  instructions  together,  the  defendant  had  no  just  cause  of  complaint. 
Ibid.  461. 

Instructions  construed. 

7.  As  not  having  reference  to  the  evidence.  On  a  trial  of  one  indicted  for 
murder,  the  court  instructed  the  jury,  that,  under  the  indictment,  they 
could  find  the  defendant  guilty  of  murder  or  manslaughter,  and  then 
stating  the  several  punishments  applicable  to  each,  is  not  open. to  the' 
objection  that  it  conveys  an  intimation  to  the  jury  that,  upon  the 
evidence,  they  could  find  the  defendant  guilty  of  either  of  those  crimes. 
It  is  simply  informing  the  jury,  that  on  an  indictment  for  murder  they 
may  find  the  defendant  guilty  of  murder  or  manslaughter,  without 
having  in  vieAV  at  all  the  evidence  in  the  case.     Ibid.  461. 

8.  As  not  referring  to  the  degree  of  evidence  required.  An  instruction  to 
the  jury,  in  such  case,  "if  you  find"  so  and  so,  "you  will  find  the  de- 
fendant guilty  of  manslaughter,"  without  making  such  finding  dependent 
upon  the  jury  finding  such  and  such  facts  established  beyond  a  reason- 
able doubt,  from  the  evidence,  is  not  erroneous.  Such  an  instruction  has  no 
reference  to  the  quantity  of  evidence  required,  but  is  directed  solely  to 
the  result  of  the  finding  of  certain  facts,  assuming  that  the  finding  will  be 
in  due  form  and  upon  proper  warrant.  It  is  but  saying,  that  on  such 
facts  as  stated,  the  result  would  be  as  named.     Ibid.  461. 

As  to  self-defence. 

9.  On  a  trial  for  murder,  the  court  instructed  the  jury,  on  the  part 
of  the  prosecution,  that  before  the  defendant  could  successfully  claim 
that  he  committed  the  homicide  in  self-defence,  the  jury  "must  believe, 
from  the  evidence,  that  the  danger  was  so  great  and  pressing,  thai,  in 
order  to  save  his  own  life,  or   to  save  himself  from  great  bodily  harm, 
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the  killing  seemed  to  the  defendant  to  be  absolutely  necessary."  It  was 
objected  the  word  "absolutely  "  rendered  the  instruction  bad,  but  the 
court  held,  that  in  their  application  to  this  case  there  was  no  essential 
difference  between  the  expression  "absolutely  necessary"  and  the  word 
necessary.     Belt  v.  The  People,  461. 

10.  As  to  character  of  modification.  The  modifying  of  a  defendant's 
instruction  in  a  criminal  case,  "so  as  to  make  it  read  very  much  as 
though  it  was  one  of  the  people's  instructions,"  is  no  sufficient  ground  of 
complaint  by  the  defendant.     Ibid.  461. 

INSURANCE. 

Who  may  sue. 

1.  Insurance  by  mortgagor  for  benefit  of  mortgagee — separate  and  distinct 
character  of  their  interests.  Where  a  party,  borrowing  money  in  pursuance 
of  the  terms  of  his  deed  of  trust,  to  secure  its  payment  procured  a  policy 
of  insurance  on  the  buildings  on  the  premises  conveyed,  in  terms,  to 
himself,  but  which  contained  a  clause  that  in  the  event  of  a  loss  the 
money  due  for  the  same  should  be  paid  to  the  trustee  for  the  lender,  and 
the  mortgage  clause  in  the  policy  provided  that  when  the  insurance  com- 
pany should  pay  the  holder  of  the  note  any  sum  for  loss,  and  should 
claim  that,  as  to  the  mortgagor,  no  liability  existed,  the  company  should, 
at  once,  be  legally  subrogated  to  all  the  rights  of  such  holder,  under  all 
the  securities  held  as  collateral  to  the  debt,  to  the  extent  of  such  pay- 
ment, or,  at  its  option,  might  pay  the  holder  the  whole  principal  due, 
with  interest,  and  should  thereupon  receive  a  full  assignment  and  trans- 
fer of  the  securities  held  as  collateral  to  the  debt:  Held,  that  this  was 
an  express  contract  with  the  creditor  of  the  assured,  and  that  to  the 
extent  of  the  debt  secured  by  the  deed  of  trust,  the  creditor  had  an  inter- 
est distinct  from  that  of  the  owner  of  the  property,  and  that  any  loss  to 
that  interest  accruing  under  the  policy  was  payable  to  the  trustee  for  the 
use  of  the  hold*  of  the  note,  and  that  he  might  maintain  an  action  for 
the  same  in  his  own  name.     Hartford  Fire  Ins.  Co.  v.  Olcott,  489. 

Of  additional  insurance. 

2.  Where  a  mortgagor  insures  for  benefit  of  his  mortgagee.  The  owrner  of 
property  procured  a  policy  of  insurance  on  the  buildings  thereon  in  his 
own  name,  for  his  own  benefit,  and  for  the  benefit  of  a  bank  to  whom  he 
had,  on  the  same  day,  given  a  note  for  money  loaned  to  him,  secured  by  a 
deed  of  trust  on  the  same  property,  which  deed  required  him  to  insure  the 
same  as  a  further  security.  The  policy  provided,  that  in  case  of  a  loss 
the  insurance  company  should  pay  the  amount  of  the  loss  to  the  trustee 
named  in  the  trust  deed,  for  the  bank  or  holder  of  the  note;  that  the 
owner,  the  mortgagor,  might  procure  additional  insurance,  upon  condi- 
tion that  he  should  not  be  entitled  to  recover  of  the  company  "  any 
greater  proportion  of  the  loss  or  damage  than  the  amount"  insured  by 
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INSURANCE.     Of  additional  insurance.      Continued. 

the  policy  "bore  to  the  whole  sum  insured;  and  that  in  case  of  damage  to 
the  property,  not  totally  destroyed,  unless  the  amount  of  such  damages 
"was  agreed  upon  between  the  assured  and  the  company,  it  should  be 
appraised  by  disinterested  and  competent  persons,  mutually  agreed  upon 
by  the  parties.  The  mortgage  clause  in  the  policy  provided  that  the 
insurance  as  to  the  trustee,  or  successors  only,  should  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  property,  nor  by 
the  occupation  of  the  premises  for  purposes  more  hazardous  than  were 
permitted  by  the  policy,  only  requiring  the  trustee,  or  the  holder  of  the 
note,  to  notify  the  company  of  any  change  of  ownership  or  increase  of 
hazard  which  should  come  to  his  knowledge,  and  to  pay  for  such  increase 
of  hazard  on  reasonable  demand,  if  the  owner  should  refuse  to  pay  the 
same,  according  to  the  established  scale  of  rates.  The  owner  of  the 
property  afterwards  procured  four  additional  policies  on  the  same  prop- 
erty, payable  to  himself  and  wife  alone,  in  which  the  bank  had  no  inter- 
est: Held,  that  the  owner  and  the  bank  held  distinct  interests  under 
the  policy,  it  being,  in  substance,  two  contracts;  that  the  owner,  in  a  suit 
on  the  policy  for  a  loss,  would  be  limited  to  a  recovery  of  the  pro  rata 
share  of  the  company,  when  pro  rated  with  the  amounts  of  the  subsequent 
policies,  and  would  be  bound  by  his  act  of  submitting  the  amount  of 
damages  to  appraisal;  but  the  bank,  in  a  suit  by  it  or  its  trustee,  would 
not  be  limited  to  a  recovery  of  the  insurance  company's  pro  rated  share 
with  the  four  companies  issuing  the  subsequent  policies,  nor  would  it  be 
bound  by  the  selection  of  appraisers  in  which  it  did  not  join.  It  having 
no  control  over  the  acts  of  the  mortgagor,  was  not  bound  by  his  acts  or 
neglect.  Hartford  Fire  Ins.  Co.  v.  Olcott,  439. 
Life  insurance. 

3.  Policy  construed  with  reference  to  time  of  payment.  Where,  in  the 
body  of  a  policy  of  life  insurance,  reference  is  made  to  the  indorsements 
on  its  back,  they  may  be  considered  in  connection  with  the  policy  in  deter- 
mining when  the  policy  is  payable,  where  that  is  left,  doubtful  in  the 
body  of  the  policy.  Where  such  a  policy  was  indorsed,  "Mutual  assurance 
on  the  life  of  A  B,"  "Due  at  the  death  of  members,  $1,"  and  the  body  of 
the  policy  contained  the  expressions,  such  as  should  the  assured  "come 
to  his  death  by  the  hands  of  the  law,"  or  "should  die  by  suicide,  or  with- 
out heirs  or  assigns,"  only  $50  should  be  paid,  it  was  held,  that,  taking 
into  consideration  these  expressions,  with  the  indorsements,  the  intention 
was  manifest  that  the  policy  was  to  become  due  on  the  death  of  the 
assured.     St.  Clair  County  Benev.  Society  v.  Fietsam,  Admr.  474. 

Assignment  of  policy. 

4.  What  constitutes.  The  writing  of  directions  by  the  holder  on  the 
back  of  a  policy  of  life  insurance,  that  the  sum  secured  should  bedis- 
tributed  among  certain  beneficiaries,  is  not  an  assignment  of  the  policy. 
Ibid.  474. 
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INSURANCE  COMPANIES. 
Of  their  dissolution. 

Under  act  of  1S74 — constitutionality  of  the  act — and  herein,  of  the  right  of 
trial  by  jury  under  that  act.  Ward  v.  Farwell  et  al.  593.  See  CORPORA- 
TIONS, 10,  11,  12. 

INTEREST. 

AS  BETWEEN    TENANTS    IN    COMMON. 

1.  Iii  case  of  one  discharging  an  incumbrance.  Where  one  of  two  ten- 
ants in  common  is  obliged  to  pay  off  an  incumbrance  upon  the  entire 
estate  to  save  his  own  interest  therein,  and  the  debt  so  paid  by  him  is 
drawing  ten  per  cent  interest,  on  bill  for  contribution  and  to  be  subro- 
gated to  the  rights  of  the  holder  of  the  incumbrance,  he  will  be  entitled 
to  recover  the  same  rate  of  interest.     Simpson  v.  Gardiner,  237. 

JUDGMENTS. 

Confession  of  judgment. 

In  vacation.     See  CONFESSION  OF  JUDGMENT,  1,  2,  3. 

JUDICIAL  NOTICE.     See  EVIDENCE,  1,  2. 

JUDICIAL  POWER  OF  THE  STATE.     See  CONSTITUTIONAL  LAW,  4,  5,  6. 

JURISDICTION. 

In  case  of  concurrent  jurisdiction. 

1.  By  tohat  court  to  be  exercised.  In  cases  where  a  court  of  equity  has 
concurrent  jurisdiction  with  a  court  of  law,  the  court  which  first  acquires 
jurisdiction  must  hold  and  exercise  it  until  the  litigation  is  ended. 
Whitney  v.  Stevens,  482. 

Jurisdiction  in  chancery.     See  CHANCERY,  1,  2,  3. 

JURY. 

Right  of  trial  by  jury. 

1.  In  what  cases  it  exists — generally.  The  constitutional  provision, 
giving  a  right  to  trial  by  jury,  was  designed  simply  to  secure  the  right 
of  trial  by  jury  in  all  tribunals  exercising  common  law  jurisdiction,  as 
it  had  theretofore  been  enjoyed.  It  was  not  intended  to  confer  the  right 
in  any  class  of  cases  where  it  had  not  previously  existed,  nor  was  it,  in- 
tended to  introduce  it  into  special  summary  jurisdictions,  unknown  to 
the  common  law,  and  which  do  not  provide  for  that  mode  of  trial.  Ward, 
Receiver  v.  Fanvell  et  al.  593. 

2.  In  respect  to  equitable  matters.  The  right  of  trial  by  jury  does  not 
extend  to  suits  in  chancery  which  are  of  an  equitable  nature,  without 
regard  to  the  fact  whether  the  cause  of  action  was  one  of  equitnble 
coguizance  prior  to  the  adoption  of  the   existing  constitution,  or  since. 
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JURY.     Right  of  trial  by  jury.      Continued. 

But  it  is  not  competent  for  the  legislature  to  defeat  the  right  of  a  jury 
trial  in  common  law  cases,  by  simply  declaring  they  may  be  tried  in 
courts  of  chancery,  and  that  the  proceedings  therein  shall  conform  to 
the  proceedings  in  chancery.  This  would  simply  be  an  attempt  to  evade 
the  provisions  of  the  constitution.      Ward,  Receiver  v.  Farwell  el  ul.  593.  . 

3.  The  act  of  1S74,  in  regard  to  the  dissolution  of  corporations,  and  the 
appointment  of  one  or  more  receivers,  is,  in  its  nature,  of  an  equitable 
character,  and,  therefore,  is  not  void  in  not  providing  for  atrial  by  jury. 
Even  if  a  party  is  entitled,  under  the  constitution,  to  such  a  trial,  it 
does  not  necessarily  follow  that  the  act  is  unconstitutional  in  not  ex- 
pressly providing  for  such  a  trial  upon  the  controverted  facts.  If  it  is 
a  case  in  which  the  party  is  entitled  to  a  jury,  the  constitution  has 
already  provided  for  that,  and  the  presumption  is,  that  the  court  would 
order  the  issues  of  fact  submitted  to  a  jury,  unless  the  parties  should 
waive  the  right.     Ibid.  593. 

4.  Effect  xipon  jurisdiction  in  chancery.  Under  the  constitutional 
guaranty  of  the  right  of  trial  by  jury,  it  is  a  serious  question  whether  it 
is  within  legislative  power  to  confer  jurisdiction  upon  a  court  of  equity 
to  try  purely  legal  titles.      Whitney  v.  Stevens,  482. 

Condemnation  proceedings. 

5.  Under  the  exercise  of  eminent  domain — whether  a  jury  is  required  on 
assessment  of  damages.  People  v.  Stuart  ei  al.  123.  See  EMINENT 
DOMAIN,  16. 

Selection  of  jury. 

6.  As  to  further  examination  after  closing — discretionary.  Belt  v.  The 
People,  461.     See  PRACTICE,  7. 

Bailiff  in  charge  of  jury — in  a  capital  case. 

7.  Effect  ol  his  presence  with  the  jury  during  their  deliberations.  Gainey 
et  al.  v.  The  People,  270.     See  CRIMINAL  LAW,  11,  12. 

LACHES.     See  LIMITATIONS,  7,  8. 

LANDLORD  AND  TENANT. 
Whether  the  relation  exists. 

1.  Whether  payment  of  rent  to  vendor  is  not  inconsistent  ivith  sale.  Where 
a  father  contracts  to  sell  to  his  son  a  tract  of  land  for  past  services  after 
the  son's  majority,  and  it  is  a  part  of  the  contract  that  the  son  shall  pay 
bis  father  rent  during  the  life  of  the  latter,  after  which  the  title  is  to  be- 
come absolute,  and  the  father  is  to  pay  the  taxes  until  his  death,  the 
payment  of  rent  by  the  son  will  not  make  him  a  tenant  of  the  father,  and 
such  facts  will  not  defeat  the  contract  of  sale.  McDowell  v.  Lucas  et  al. 
489. 

Owner  of  premises  to  maintain  railroad  fences. 

2.  Duty  of  a  tenant.     See  NEGLIGENCE,  1,  2. 
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LIENS. 

Under  recording  act. 

Creditors  must  acquire  a  lien,  by  judgment  or  otherwise,  in  order  to  claim 
against  an  unrecorded  deed.  Crawford  el  al.  v.  Logan,  396.  See  RECORD- 
ING ACT,  3. 

LIMITATIONS. 

Whether  applicable  to  municipal  corporations. 

1.  Municipal  corporations,  in  all  matters  involving  mere  private 
rights  as  contradistinguished  from  public  rights,  strictly  so  called,  are 
subject  to  limitation  laws  to  the  same  extent  as  private  individuals,  but 
in  all  matters  involving  strictly  public  rights  they  are  not  subject  to  the 
limitation  laws  as  such,  but  in  this  class  of  cases  courts  occasionally, 
under  special  circumstances  which  would  make  it  highly  inequitable 
or  oppressive  to  enforce  such  public  rights,  interpose  by  holding  the 
municipality  estopped  from  so  doing.      County  of  Piatt  v.  Goodell,  84. 

As  TO  LUNATICS  AND  IDIOTS. 

2.  Not  affected  by  laches  or  Statute  of  Limitations.  A  confirmed  lunatic 
or  idiot  can  not  be  held  accountable  for  any  apparent  negligence,  laches 
or  delay  in  seeking  redress,  through  the  courts  or  otherwise,  for  any 
wrong  or  injustice  that  may  have  been  done  him  or  her  with  respect  to 
property  owned  by  such  person,  nor  will  such  person  be  affected  by  any 
statutes  of  limitation  that  now  exist  or  have  heretofore  existed  in  the 
State,  which,  but  for  the  lunacy  or  idiocy,  would  have  barred  his  or  her 
rights.     Dodge  v.  Cole  el  al.  338. 

Limitation  act  of  1839. 

3.  When  the  bar  becomes  complete.  A  defendant  in  ejectment  received 
a  warranty  deed  for  the  land  in  suit  on  November  5,  1859,  and  paid  all 
taxes  thereon  for  the  years  1859  to  1878  inclusive,  and  the  proof  showed 
it  was  timber  land  and  was  never  inclosed,  but  that  he  used  it  every 
year  since  the  date  of  his  deed,  as  occasion  required,  in  procuring  there- 
from rails,  firewood,  posts,  etc.,  without  let  or  hindrance:  Held,  whether 
the  land  was  in  possession,  or  vacant  and  unoccupied,  the  bar  of  the 
Statute  of  Limitations  was  complete  under  the  law  of  1839.  Walcotl  v. 
Gibbs,  118. 

4.  The  Limitation  law  of  1839  applies  to  counties,  so  that  where  a 
party  acquired  claim  and  color  of  title  to  a  tract  of  swamp  land  belong- 
ing to  the  county,  at  tax  sale,  and  paid  all  taxes  thereon  for  seven  suc- 
cessive years  under  such  claim  and  color  of  title,  coupled  with  possession 
for  the  same  period,  it  was  held,  that  the  county  was  barred.  County  of 
Piatt  v.  Goodell,  84. 

5.  What  is  color  of  title.  A  tax  deed  made  under  a  sale  of  swamp 
land,  which  was  exempt  from  taxation,  as  belonging  to  a  county,  as  well 
as  the  deed  from  such  purchaser,  constitutes  color  of  title  under  the 
Limitation  act  of  1839.     Ibid.  84. 
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LIMITATIONS.     Limitation  act  of  1839.     Continued. 

6.  Evidence  of  bad  faith.  Constructive  notice  of  a  better  title  of 
record  is  not,  within  the  meaning  of  the  Limitation  law,  evidence  of  bad 
faith  on  the  part  of  the  holder  of  color  of  title.  County  of  Piatt  v. 
Goodell,  84. 

Lapse  of  time  aside  from  the  statute. 

7.  When  a  bill  to  redeem  from  an  absolute  deed,  on  the  ground  it  was 
given  as  a  security  for  money,  is  not  filed  until  thirteen  years  after  the 
date  of  the  alleged  transaction,  and  more  than  seven  years  after  the 
grantee  distinctly  refused  to  recognize  complainant's  rights,  which 
appears  in  the  bill,  and  there  is  no  sufficient  excuse  for  the  delay,  the 
laches  is  such  as  to  bar  his  right  to  relief.     Maher  v.  Farwell  et  al.  56. 

8.  A  delay  of  only  about  eight  months  in  bringing  suit  to  set  aside  a 
sale  under  a  deed  of  trust,  is  not  unreasonable,  and  will  not  bar  the  suit. 

Walker  v.  Carleion  et  al.  582. 

LIVE  STOCK  RUNNING  AT  LARGE. 

Election  in  respect  thereto.     See  ELECTIONS,  1. 

LUNATICS.     See  INSANE  PERSONS. 

MASTER  IN  CHANCERY. 
Reference  to  master. 

Necessary  when  a  long  account  is  to  be  stated.  Daly  et  al.  v.  St.  Patrick's 
Cath.  Church,  19,  and  Koon  et  al.  v.  Hollingsworth,  52.  See  CHANCERY, 
13,  14. 

MEASURE  OF  DAMAGES. 

On  taking  private  property  for  public  use. 

Of  the  rule  for  estimating  compensation  and  damages.  See  EMINENT 
DOMAIN,  11  to  15. 

MENTAL  CAPACITY. 

To  uphold  a  deed.     See  CONTRACTS,  1. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

Whether  a  mortgage  or  a  sale  and  conveyance. 

1.  Of  a  deed  absolute  in  form — proof  must  be  clear — laches.  On  bill  to 
have  a  deed,  absolute  on  its  face,  declared  a  mortgage,  and  for  leave  to 
redeem,  filed  thirteen  years  after  the  transaction,  and  seven  years  after 
a  refusal  to  accept  the  amount  offered  as  the  sum  due,  it  is  incumbent  on 
the  complainant  to  establish,  by  clear  and  satisfactory  testimony,  beyond 
all  cavil,  the  material  allegations  on  which  he  bases  his  right  to  relief. 
Maher  v.  Farwell  et  al.  56. 
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MORTGAGES  AND  DEEDS  OF  TRUST. 

Whether  a  mortgage  or  a  sale  and  conveyance.      Continued. 

2.  When  a  bill  to  redeem  from  an  absolute  deed,  on  the  ground  it  was 
given  as  a  security  for  money,  is  not  filed  until  thirteen  years  after  the 
date  of  the  alleged  transaction,  and  more  than  seven  years  after  the 
grantee  distinctly  refused  to  recognize  complainant's  rights,  -which 
appears  in  the  bill,  and  there  is  no  sufficient  excuse  for  the  delay,  the 
laches  is  such  as  to  bar  his  right  to  relief.     Maker  v.  Farwell  et  al.  56. 

Or  A  proposed  loan,  and  deed  of  trust. 

8.  Loan  actually  made,  being  of  different  character,  not  embraced  in  the 
security.  A  party,  under  promise  of  a  loan  of  $5000,  gave  a  note  for 
that  amount,  payable  in  six  months,  secured  by  a  deed  of  trust  on  real 
estate,  and  a  warrant  of  attorney  was  given  to  confess  judgment  on 
maturity,  which  deed  of  trust  was  recorded  by  the  trustee,  but  on  the 
day  following,  when  the  maker  applied  for  the  money,  the  lender  and 
payee  of  the  note  informed  him  that  he  could  only  advance  $3000,  which 
was  accepted,  and  a  note  given  therefor,  payable  in  80  days,  for  $3060, 
signed  by  the  same  security  as  in  the  first,  to  which  was  also  attached  a 
power  to  confess  judgment  if  not  paid  at  maturity,  and  there  was  no 
reference  made  in  the  smaller  note,  or  power  of  attorney,  to  the  previous 
note  and  trust  deed,  or  by  any  other  written  instrument:  Held,  that  the 
money  so  loaned  was  not  on  the  security  of  the  first  note  and  trust  deed, 
but  was  a  new  and  independent  transaction,  and  that,  therefore,  no  sale 
could  legally  be  made  under  the  trust  deed  for  any  default  in  the  pay- 
ment of  the  last  note,  and  a  sale  under  it  is  a  nullity.  Walker  v.  Carle- 
ton  et  al.  582. 

Power  of  sale  in  deed. 

4.  Can  only  be  exercised  for  the  debt  secured.  Where  a  deed  of  trust  is 
given  to  secure  a  loan  of  $5000  expected  to  be  made,  and  a  note  for  that 
sum  is  executed  and  delivered,  and  the  negotiation  falls  through,  and  a 
loan  is  then  effected  for  $3000  only,  for  which  a  note  is  given,  the  parties 
can  not,  by  a  parol  agreement,  authorize  the  trustee  in  the  trust  deed  to 
sell  for  default  in  the  payment  of  the  second  note.  Such  an  agreement 
would  be  within  the  Statute  of  Frauds.     Ibid.  582. 

5.  Sale  when  nothing  is  due — estoppel.  Where  a  trustee,  under  a  trust 
deed  <nven  to  secure  a  note  without  any  consideration,  had  advertised 
the  premises  for  sale,  the  fact  that  the  grantor  may  have  indirectly  recog- 
nized the  power  to  sell,  by  asking  and  obtaining  a  postponement  of  the 
sale,  will  not  estop  him  from  afterwards  insisting  there  was  no  power  to 
sell.     Ibid.  582. 

MUNICIPAL  SUBSCRIPTIONS  AND  BONDS. 

Subscription — in  money  or  bonds. 

1.  A  railroad  charter  construed.  Where  the  eighth  section  of  the 
charter  of  a  railway   company  gave  power  to  municipalities   to  make 
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subscriptions  to  such  company,  issue  bonds,  and  levy  the  requisite  tax 
to  pay  them,  upon  a  vote  authorizing  the  same,  and  the  ninth  section 
provided  the  mode  of  calling  an  election  to  "determine  whether  such 
subscription  should  be  made  and  such  tax  levied,"  and  the  tenth  section 
provided  that,  upon  an  affirmative  vote,  the  corporate  authorities  should 
"levy  such  tax,  and  subscribe  to  such  corporation  the  amount  thereof," 
as  voted,  and  the  eleventh  section  provided  that  if  any  such  municipality 
should  subscribe  under  the  provisions  of  the  charter,  and  should  issue 
their  bonds,  they  should  be  in  full  payment  of  its  subscription:  Held, 
that  the  several  sections,  when  construed  together,  only  provided  for  sub- 
scriptions payable  in  bonds  to  be  ultimately  discharged  by  the  levy  of 
a  tax  for  that  purpose,  and  not  for  subscriptions  to  be  paid  in  money,  in 
the  first  instance,  previously  raised  by  taxation.  Town  of  Prairie  el  al. 
v.  Lloyd  el  al.  179. 

Power  to  make  a  donation  to  railroad  company. 

2.  Construction  of  railroad  charter.  Where  the  charter  of  a  railroad 
company,  passed  in  1869,  authorized  the  raising  by  towns  of  money  by 
tax,  and  the  subscription  of  the  same  to  the  capital  stock  of  the  corpora- 
tion, and  the  issuing  of  bonds  in  payment  of  the  same,  upon  an  affirma- 
tive vote  authorizing  the  same,  and  a  subsequent  section  of  the  charter 
provided  that  donations  might  be  made  and  bonds  issued  in  the  manner 
"hereinbefore  provided,"  it  was  held,  that  the  preceding  sections,  pro- 
viding for  an  election,  etc.,  as  to  subscriptions,  were  referred  to  and 
adopted  as  the  proper  mode  for  making  a  donation,  and  that  the  statute 
was  to  be  regarded  as  meaning  the  same  thing  as  if  the  power  to  make 
donations  had  been  inserted  in  the  preceding  sections  relating  to  sub- 
scriptions.     Town  of  Douglas  v.  Ktantic  Savings  Bank  et  al.  228. 

Power  of  towns  to  issue  bonds. 

3.  Under  sections  8,  9  and  10  of  the  charter  of  the  Bloomington  and  Ohio 
River  Railroad  Company,  adopted  March  10,  1869,  power  was  conferred  on 
towns  along  the  line  of  such  road  to  vote,  under  the  notices  therein 
specified,  for  and  against  the  issue  of  township  bonds  as  a  donation  in 
aid  of  the  construction  of  its  road,  and  upon  a  vote  in  favor  of  the  same, 
the  power  was  conferred  to  issue  such  bonds.  Town  of  Windsor  v. 
Hallett,  204. 

Of  the  election. 

4.  As  to  the  application  for  an  election — whether  question  of  a  tax  levy 
must  be  included.  Where  a  railway  charter  provided  for  calling  an  elec- 
tion on  a  petition  of  twenty-five  legal  voters,  to  determine  whether  a 
subscription  should  be  made  to  the  railway  company,  and  a  tax  levied, 
and  the  notice  to  be  given  of  such  election,  and  in  a  subsequent  section 
empowered  the   several    towns,  etc.,  through   or   near  which   the   road 
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should  be  located,  to  "make  donations  and  to  issue  bonds  for  the  same  in 
the  manner"  thereinbefore  provided  for,  to  such  railroad,  for  the  con- 
struction of  the  same,  it  was  held,  that  whatever  might  be  the  rule  in 
respect  to  subscriptions,  it  was  clear  that,  so  far  as  donations  were  con- 
cerned, the  failure  to  submit  a  formal  proposition  to  the  electors  for 
authorizing  the  levy  of  a  tax  would  not  render  the  bonds  issued  under 
the  election  void,  and  that  the  people,  in  voting  the  donation  of  bonds, 
impliedly  voted  for  the  levy  of  the  requisite  tax  to  pay  them.  Town  of 
Prairie   el  al.  v.  Lloyd  el  al.  179. 

1  5.  Of  the  notice  of  the  election.  Where  a  law  authorizing  municipal 
subscriptions  by  towns  in  counties  under  township  organization,  required 
the  elections  therefor  to  be  held  and  conducted  in  all  respects,  and 
returns  thereof  made,  "as  in  case  of  annual  elections,"  it  was  held  that 
the  term  "annual  elections"  did  not  mean  town  meetings,  but  was  used 
in  the  sense  of  general  elections,  and  therefore  that  notice  of  the  election, 
under  the  general  election  law,  was  sufficient.     Ibid.  179. 

6.  Of  the  number  of  notices  to  be  posted.  Under  a  law  providing  for  a 
vote  whether  a  township  shall  issue  bonds  in  aid  of  a  railroad,  which 
requires  the  town  clerk,  upon  receiving  the  proper  petition,  to  "imme- 
diately give  the  notice  required  by  law  for  an  election,"  etc.,  it  was  held, 
that  three  notices  were  all  that  were  required  to  be  posted  of  the  time 
and  place  of  the  election,  the  same  as  of  an  annual  town  meeting,  and 
not  five,  as  the  law  then  required  in  case  of  a  special  town  meeting. 
Town  of  Windsor  v.  Hallelt,  204. 

7.  Parol  evidence  to  show  holding  of  election  and  its  result.  Where  the 
application  for  an  election  in  a  town  to  vote  upon  the  question  of  a  dona- 
tion to  a  railroad  company,  and  the  notice  of  the  election  by  the  town 
clerk,  are  shown  in  writing,  and  the  return  of  the  election  is  lost  or  can 
not  be  produced,  the  holding  of  the  election  and  the  returns  showing  the 
result  may  be  shown  by  parol  evidence,  to  sustain  the  validity  of  bonds 
issued  under  such  election.     Town  of  Prairie  et  al.  v.  Lloyd  et  al.  179. 

8.  Clear  proof  required  to  show  a  majority  did  not  vote  for  the  subscrip- 
tion, after  registration.  Where  a  majority  of  those  voting  at  an  election 
for  the  issue  of  bonds  in  aid  of  a  railroad  vote  in  favor  of  the  same, 
whether  as  a  subscription  or  donation,  for  the  purpose  of  registration  it 
will  be  presumed  that  such  majority  so  voting  was  a  majority  of  all  the 
legal  voters  living  in  the  municipality  at  the  time  of  the  election.  And 
where,  in  such  case,  the  authorities,  acting  upon  such  presumption,  have 
admitted  the  bonds  to  registration,  and  the  municipality  issuing  them 
has  treated  them  as  properly  registered,  by  paying  taxes  levied  by  the 
auditor  for  the  payment  of  accruing  interest,  and  the  bonds  so  registered 
have  passed  into  the  hands  of  innocent  holders,  nothing  but  the  clearest 
and  most  satisfactory  proof  will  authorize  a  court  to  enjoin  the  collection 
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of  a  tax  levied  by  the  auditor  on  account  of  such  bonds,  on  the  alleged 
ground  that  the  majority  voting  for  such  subscription  or  donation  did  not 
constitute  a  majority  of  the  legal  voters.  Town  of  Prairie  et  al.  v.  Lloyd 
et  al.  179. 

Bonds  of  a  town — "corporate  authorities." 

9.  Who  may  execute  the  bonds.  While  the  supervisor  and  town  clerk 
of  a  town  are  not  the  proper  corporate  authorities  of  the  town  to  deter- 
mine whether  such  town  shall  assume  a  liability  by  subscription  or 
donation  to  a  railroad  company,  or  to  levy  taxes  to  pay  the  bonds  issued, 
or  interest  thereon,  yet  they  are  the  proper  functionaries,  after  such  a 
liability  has  been  voted  by  the  electors,  to  make  the  subscription  or  dona- 
tion, and  to  issue  the  bonds  of  the  town  in  payment  and  discharge  there- 
of. In  such  case  the  supervisor  is  a  very  appropriate  officer,  or  "proper 
corporate  authority,"  to  sign  and  seal,  in  behalf  of  his  town,  bonds  for 
the  payment  of  the  subscription  or  donation.  Town  of  Douglas  v.  Niantic 
Savings  Bank  et  al.  228;  Town  of  Prairie  et  al.  v.  Lloyd  et  al.  179;  Town 
of   Windsor  v.  Hallett,  204. 

Validity  of  bonds — burden  of  proof. 

10.  When  municipal  bonds  have  been  issued  in  aid  of  a  railway  cor- 
poration, or  as  a  donation  thereto,  since  the  constitution  of  1870  went 
into  effect,  the  burden  of  showing  they  were  issued  in  compliance  with  a 
vote  of  the  people  of  the  municipality,  in  pursuance  of  some  law  author- 
izing the  same,  rests  upon  those  affirming  their  validity.  Such  bonds 
are  prima  facie  invalid.     Town  of  Prairie  et  al.  v.  Lloyd  et  al.  179. 

Registration  of  bonds. 

11.  Of  the  right — presumption.  Before  railroad  aid  bonds  can  be  prop- 
erly registered  under  the  act  of  April  16,  1869,  it  must  appear  that  they 
were  issued  in  pursuance  of  a  vote  of  a  majority  of  the  legal  voters  in 
the  municipality  issuing  them.  But  when  once  registered,  it  will  be 
presumed  they  were  rightfully  registered,  and  the  burden  of  establish- 
ing the  contrary  rests  upon  the  party  affirming  it.     Ibid.  179. 

Delivery  of  bonds — to  whom. 

12.  Effect  of  delivery  to  an  unauthorized  party.  Where  a  town  has 
ample  authority  for  issuing  its  bonds  to  a  certain  railroad  company  as  a 
donation  or  subscription,  and  the  bonds  are  executed  in  proper  form  and 
made  payable  to  the  proper  company,  but  are  delivered  to  the  secretary 
of  a  new  company,  and  there  is  nothing  pertaining  to  them,  or  which 
could  have  been  ascertained  from  the  record,  indicating  their  delivery  to 
one  not  entitled  to  receive  them,  the  bonds  can  not  be  held  invalid  by 
reason  of  such  alleged  improper  delivery  after  they  have  passed  into  the 
hands  of  innocent  holders.     Ibid.  179. 
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Innocent  holders  or  bonds. 

13.  Protected  against  mere  irregularities.  Objections  which  relate  only 
to  the  regularity  in  the  making  and  issue  of  municipal  bonds  in  aid  of  a 
railroad  company,  and  not  to  the  power  to  issue  the  same,  can  not  prevail 
against  bona  fide  holders.  Town  of  Douglas  v.  Niantic  Savings  Bank  etal. 
228. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  14,  15. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Failure  to  erect  and  maintain  fences — agreement  of  adjacent  owner  to 
perform  that  duty.  Where  the  owner  of  land  adjoining  the  right  of  way 
of  a  railway  company,  under  an  agreement  with  the  company,  erected  a 
fence  along  the  line  between  his  land  and  the  right  of  way,  and  took 
upon  himself  to  maintain  it,  it  was  held,  that  as  between  such  owner, 
and  those  holding  under  him  with  knowledge  of  his  duty,  on  the  one 
part,  and  the  railway  company  on  the  other,  the  duty  of  maintaining  and 
repairing  the  fence  did  not  rest  on  the  company.  St.  Louis,  Vandalia 
and  Terre  Haute  Railroad  Co.  v.   Washburn,  253. 

2.  A  tenant  of  such  owner,  while  in  the  occupancy  of  the  premises, 
and  with  full  knowledge  of  the  undertaking  of  his  landlord  in  respect  to 
keeping  the  fence  mentioned  in  repair,  and  with  knowledge  of  the  condi- 
tion of  the  fence,  placed  his  live  stock  in  the  inclosure  which  was  sepa- 
rated from  the  right  of  way  by  this  fence.  The  stock  in  some  manner 
got  upon  the  railway  track  through  the  fence,  and  were  killed  by  a  pass- 
ing train.  In  an  action  by  the  tenant  against  the  company  to  recover 
for  the  stock  killed,  it  was  held,  that  he  could  not  allege  any  want  of 
sufficiency  in  the  fence  as  a  ground  of  recovery.     Ibid.  253. 

Street  cars — passengers. 

3.  Starting  street  car  suddenly  as  passenger  is  getting  off.  Where  a  person 
on  a  street  car  told  the  driver  the  place  where  he  desired  to  get  off,  and 
was  notified  by  the  driver  that  they  had  reached  that  place,  and  when 
he  was  in  the  act  of  stepping  off  the  car  started  up  with  a  sudden  jerk, 
which  threw  him  upon  the  ground,  inflicting  a  serious  injury,  it  was 
held,  that  this  was  a  clear  act  of  negligence  on  the  part  of  the  railway 
company;  that  it  was  the  duty  of  the  company  to  have  stopped  the  car  a 
sufficient,  time  to  allow  the  passenger  to  step  off,  and  that  even  if  the 
car  was  stopped  at  the  proper  place,  it  was  negligence  to  start  it  with  a 
sudden  jerk,  without  the  exercise  of  any  precaution  for  the  safety  of 
those  attempting  to  get  off.      Chicago  City  Railway  Co.  v.  Mum  ford,  5G0. 

4.  In  an  action  against  a  street  railway  company  to  recover  damages 
for  a  personal  injury  received  in  attempting  to  alight  from  a  car,  the 
defendant  asked  the  court  to  instruct  the  jury  to  find  for  the  defendant 
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if  they  found  that  the  plaintiff,  while  the  car  was  still  in  motion,  without 
ringing  the  bell,  and  without  notice  to  the  driver  of  his  intention, 
alighted  from  the  car,  and  in  so  doing  was  thrown  to  the  ground  by  a 
jerk  of  the  car,  and  was  so  injured:  Held,  that  the  instruction  was  bad, 
and  properly  refused,  as  the  motion  of  the  car  might  have  been  barely 
perceptible,  in  which  case  the  driver  would  have  no  right  to  start  the 
car  by  a  sudden  jerk  without  looking  to  see  if  passengers  were  in  the 
act  of  alighting  or  not,  and  that  the  act  of  the  plaintiff  in  such  case  could 
not  be  regarded  as  negligence.      Chicago  City  Ry.  Co.  v.  Mumford,  560. 

5.  When  the  driver  of  a  street  car  had  been  notified  that  a  passenger 
desired  to  get  off  at  a  certain  house  on  the  street,  and  had  agreed  to  stop 
the  car  at  such  a  place,  an  instruction  that  if  the  passenger,  when  near  the 
place  named,  undertook  to  get  off  the  car  while  it  was  going  slowly,  the 
driver  having  no  notice  of  his  intention,  he  could  not  recover  for  a  per- 
sonal injury,  although  the  car  started  forward  as  he  was  stepping  off, 
which  threw  him  to  the  ground,  was  held  properly  refused,  as  being 
calculated  to  mislead  the  jury.     Ibid.  560. 

Condition  of  bridges  in  a  city. 

6.  Duty  in  respect  thereto.  It  is  the  duty  of  a  municipal  corporation 
to  keep  and  maintain  bridges  within  the  corporate  limits  in  a  reasonably 
safe  condition,  but  it  is  not  required  by  law  to  so  construct  its  streets 
and  bridges  that  accidents  shall  be  impossible  to  persons  using  them. 
Persons  having  occasion  to  use  them  must  exercise  reasonable  care  for 
their  personal  safety.     Gavin  v.  City  of  Chicago,  66. 

7.  Where  a  swing  bridge  in  a  city  is  reasonably  safe  for  persons 
using  ordinary  care,  and  a  child,  without  the  fault  of  its  parents,  with 
other  children  playing  upon  and  about  such  bridge,  is  injured  while  the 
bridge  is  being  handled  with  the  requisite  and  usual  care  and  skill,  no 
recovery  can  be  had  against  the  city,  but  the  injury  must  be  attributed 
to  accident.  The  law  does  not  make  it  the  duty  of  municipal  authorities 
to  so  construct  such  bridges  as  to  make  them  safe  for  children  to  play 
upon  and  around  them — hence  they  are  not  required  to  place  guards  or 
mechanical  contrivances  to  keep  children  off  the  same.     Ibid.  66. 

Contributory  and  comparative. 

8.  As  to  proper  care  of  children.  A  child  only  four  years  old  left  his 
parents'  house,  unattended  and  without  their  knowledge  or  consent,  his 
father  being  absent  engaged  in  his  usual  labor,  and  the  mother  being  sick 
and  confined  to  her  room,  and  while  thus  away  from  home,  playing  with 
other  boys,  the  child  received  a  personal  injury.  In  a  suit  against  the 
city,  alleging  the  injury  resulted  from  the  negligence  of  the  city  in 
respect  to  the  condition  of  a  swing  bridge,  it  was  shown  that  the  mother, 
as  soon  as  she  discovered  the  child's  absence,  had  search  made  for  him, 
and  it  also  appeared  that  the  family  were  dependent  upon  the  father's 
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daily  labor  for  support:     Held,  that  the  finding  of  no  negligence  on  the 
part  of  the  parents  was  proper.     Gavin  v.  City  of  Chicago,  66. 

NEW  TRIALS. 

Verdict* against  the  evidence. 

1.  In  criminal  cases.  In  cases  where  the  evidence  is  conflicting, 
depending  upon  the  credibility  of  the  opposing  witnesses,  the  finding  of 
the  jury  must  be  regarded  as  conclusive,  unless  it  is  reasonably  clear 
that  an  error  has  been  committed.  It  is  only  where  the  court  is 
able  to  say,  from  a  careful  consideration  of  the  whole  of  the  testimony, 
that  there  is  clearly  a  reasonable  and  well  founded  doubt  of  the  guilt  of 
the  accused,  that  it  will  interpose  on  the  ground  the  evidence  does  not 
support  the  verdict.      Gainey  et  al.  v.  The  People,  270. 

Finding  against  the  evidence. 

2.  Where  the  trial  court  has  twice  found  the  disputed  facts  the  same 
way,  this  court  will  not  reverse  the  decree  on  the  sole  ground  that  the 
finding  of  the  trial  court  is  erroneous,  unless  this  court  is  able  to  say  it 
was  clearly  so.     Nevius  v.  Gourley  et  al.  365. 

NOTICE. 

Parol  agreement  to  sell  land. 

1.  Effect  of  actual  notice.  Actual  notice  of  a  prior  parol  agreement 
to  sell  land  to  a  subsequent  purchaser,  when  the  first  purchaser  is  not 
in  possession  under  his  contract,  amounts  to  nothing,  as  the  subsequent 
sale  and  conveyance  is  a  repudiation  of  the  prior  contract  under  the 
Statute  of  Frauds,  and  renders  the  prior  sale  void.  Pickerell  v.  Morss 
et  al.  220. 

Possession  of  land. 

2.  As  affording  notice.  The  possession  of  land  by  a  person  at  the 
time  of  his  death  is  prima  facie  evidence  of  ownership  at  that  time,  and 
a  subsequent  purchaser  of  the  legal  title  will  be  conclusively  presumed 
to  know  that  whatever  rights  such  deceased  person  had  in  the  land,  not 
disposed  of  by  will,  and  of  an  inheritable  character,  devolved  on  his 
heirs,  and  his  possession  being  constructive  notice  of  his  rights  at  the 
time  of  his  death,  it  becomes  the  duty  of  such  purchaser  to  inquire  of 
his  heirs,  and  ascertain  the  extentof  their  interest.  Mc  Vey  v.  McQuality 
et  al.  93. 

3.  When  possession  of  land  is  taken  under  a  lease  from  the  holder  of 
a  life  estate  therein,  and  not  under  a  verbal  contract  of  sale  by  a  re- 
mainder-man, and  the  remainder-man,  before  the  termination  of  the  life 
estate,  sells  and  conveys  his  remainder  to  another,  the  possession  of  the 
first  purchaser  will  afford  no  notice  of  his  purchase.  His  possession  of 
the  land  is  only  notice  of  how  it  was  in  fact  held,  and  not  of  any  equit- 
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able  rights  derived  from  one  having  no  right  to  possession.     Picherell  v. 
3Iorss  et  al.  220. 

4.  The  actual  possession  of  land,  under  claim  of  ownership,  is  notice 
of  all  the  equities  of  the  occupant,  as  against  a  purchaser  from  another. 
McDowell  v.  Lucas  et  al.  489. 

As  TO  SALE  OF  LAND  FOR  TAXES. 

5.  Upon  whom  notice  to  be  served — and  of  the  sufficiency  of  the  notice  as 
to  description.     See  TAXATION  AND  TAX  TITLES,  5,  6. 

TO  CHARGE  A  TOWN  WITH  SUPPORT  OF  PAUPER. 

6.  Of  the  notice  required.  Town  of  Fox  v.  Town  of  Kendall,  72.  See 
PAUPERS,  4. 

Negotiable  paper  secured  by  mortgage. 

7.  Of  notice  of  assignment  thereof  as  respects  a  subsequent  incumbrancer. 
Keohane  v.  Smith  et  al.  156.     See  ASSIGNMENT,  6. 

Indorsee  of  negotiable  paper. 

8.  Whether  the  character  of  the  indorsement  affords  notice  of  rights  of 
prior  holder.     Fawsett  v.  National  Life  Ins.  Co.  11.     See  ASSIGNMENT,  3. 

Amendment  of  return  of  service  of  process. 

9.  During  the  term  judgment  is  rendered — and  after — of  the  notice.  See 
AMENDMENTS,  2,  3. 

ORDINANCES. 

Publication. 

1.  Whether  necessary.  The  statute  does  not  require  an  ordinance  to 
establish  a  street  by  a  village  within  its  limits  to  be  published.  Village 
of  Byron  v.  Blount,  62. 

Ordinance  to  establish  a  street. 

2.  When  the  validity  thereof  involved — on  application  to  condemn  right 
of  way.     Ibid.  62.     See  EMINENT  DOMAIN,  8. 

PARTIES. 

Application  to  sell  land  of  insane  person. 

1.  By  conservator.  A  proceeding  by  the  conservator  of  a  lunatic  or 
insane  person  for  an  order  of  court  to  sell  his  land  for  his  support,  etc., 
is  not  adverse  to  the  ward,  but,  on  the  contrary,  it  is  for  his  benefit,  and 
hence  the  ward  is  not  a  necessary  party  to  the  proceeding.  Dodge  v. 
Cole  et  al.  338. 

On  petition  to  dissolve  insurance  company. 

2.  On  a  petition  filed  by  the  State  auditor  to  dissolve  an  insurance 
company,  or  to  restrain  its  further  transaction  of  business,  the  stock- 
holders are  not  necessary  parties,  any  more  than  its  creditors.  If  relief 
or  discovery  is  sought  of  the  stockholders,  or  even  of  strangers,  then 
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they   become  necessary  parties,   but  not  otherwise.      Ward,  Receiver  v. 
Farwell  et  al.  593. 

Insurance  policy. 

3.  Who  may  sue — insurance  by  mortgagor  for  benefit  of  mortgagee.  Hart- 
ford Fire  Ins.  Co.  v.  Olcott.  439.     See  INSURANCE,  1. 

PARTITION. 

Petition  for  partition — under  the  statute. 

1.  Of  the  pleadings  therein — whether  as  at  law,  or  in  chancery.  A  peti- 
tion for  the  partition  of  land,  under  the  statute,  is  a  suit  at  law,  and  not 
in  equity,  and  as  such  the  proceedings,  except  wherein  otherwise  pro- 
vided, should  conform,  as  far  as  practicable,  to  the  procedure  which 
obtains  in  courts  of  law,  and  this  requirement  is  not  at  all  affected  by 
the  fact  that  the  statute  authorizes  the  court  to  adjust  the  equities  of  the 
parties  the  same  as  a  court  of  equity  might  under  a  like  state  of  facts, 
nor«from  the  fact  that  service  is  required  the  same  as  in  chanceiy  cases, 
and  that  the  answer  may  be  required  under  oath.  It  is  an  action  at  law, 
and  a  substitute  for  the  old  common  law  action  of  partition.  Hopkins 
et  al.  v.  Medley  et  al.  402. 

2.  The  defendant  in  a  proceeding  for  partition,  under  the  statute  may 
file  such  plea  or  pleas,  other  than  pleas  in  abatement,  as  are  usual  in 
common  law  actions,  and  are  appropriate  to  the  defence  which  he  may 
think  proper  to  interpose,  or  to  the  relief  which  he  himself  may  seek. 
The  word  "answer,"  in  the  Partition  act,  is  used  in  its  generic  or  extended 
sense,  and  not  with  reference  to  any  particular  form  of  pleading,  every 
plea  in  bar  being,  in  its  extended  sense,  deemed  an  answer.     Ibid.  402. 

3.  A  petition  for  partition  being  an  action  at  law,  the  answer  can  not 
be  regarded  as  anything  more  than  the  defendant's  plea,  the  sufficiency 
of  which  should  properly  be  determined  upon  demurrer;  but  if  excep- 
tions are  filed  to  it,  they  must  be  treated  as  a  demurrer,  and  nothing 
more.     Ibid.  402. 

1  4.  The  defendant  may  plead  any  plea  which  may  afford  him  any 
defence,  and  which  shows  either  that  the  plaintiff  ought  to  have  no  relief 
whatever,  or  that  his  relief  ought  to  be  different  from  that  which  he 
claims.  It  must,  of  course,  take  issue  with  one  or  more  of  those  allega- 
tions which  are  essential  to  every  complaint  in  partition.  It  must  either 
deny  that  the  plaintiff  is  in  possession,  or  that  the  parties  are  co-tenants, 
or  that  the  property  sought  to  be  divided  is  subject  to  compulsory  parti- 
tion. If  no  issue  be  taken  on  some  of  the  essential  allegations  of  the 
complaint,  then  some  affirmative  matter  must  be  stated  showing  that  the 
plaintiff  is  not  entitled  to  any  relief,  or  to  the  relief  sought.  The  answer 
of  the  defendant,  whether  in  form  of  a  plea  or  pleas,  or  otherwise, 
where  the  petition  is  in  a  court  of  law,  is  to  be  judged  and  tested  by  the 
principles  applicable  to  pleadings  at  law.     Ibid.  402. 
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Partial  defence — amending  petition. 

5.  Where  the  answer  to  a  petition  for  partition  admits  the  purchase 
of  the  land  by  a  remote  owner,  but  charges  that  he  sold  and  conveyed  a 
specified  part  of  the  lot  to  another,  under  whom  the  defendants  claim, 
before  the  sale  by  him  to  a  party  under  whom  the  petitioner  claims, — 
this  part  of  the  answer  will  present  a  good  plea  in  defence  of  the  relief 
claimed,  which  was  as  to  the  entire  lot,  and  the  petitioner  can  not  recover 
at  all  without  amendment.     Hopkins  et  al.  v.  Medley  et  al.  402. 

As  TO  IMPROVEMENTS. 

6.  Under  claim  of  ownership.  So,  where  the  answer  charged  that  a 
certain  person,  assuming  to  be  the  owner  in  fee  of  the  lot,  conveyed  the 
same  to  another,  who  thereafter  claimed  to  be  the  owner  in  fee,  and  who, 
while  in  possession  and  so  claiming  to  be  the  exclusive  owner,  through 

•  loans  from  the  defendant  and  others,  erected  a  large  three-story  brick 
building  thereon,  of  the  value  of  from  $4000  to  $5000,  the  lot  before  that 
time  being  comparatively  unimproved  and  net  worth  more  than  $500  or 
$600,  and  showing  that  the  defendant,  through  several  mesne  convey- 
ances, had  succeeded  to  all  the  interest  of  the  party  so  improving  the 
same,  it  was  held  as  showing  a  good  defence  in  part  to  the  relief  sought, 
and  that  the  petitioner  was  not  entitled  to  share  in  the  enhanced  value 
of  the  lot  caused  by  the  improvements  made  thereon  in  good  faith,  under 
an  honest  belief  of  absolute  ownership.  Ibid.  402. 
Plea  in  abatement. 

7.  Not  allowed  in  suit  for  partition.  In  a  suit  for  the  partition  of  lands, 
no  plea  in  abatement  is  allowed  by  statute,  nor  will  such  suit  abate  by 
the  death  of  any  tenant.     Ibid.  402. 

PARTNERSHIP. 

Whether  a  partnership  exists. 

1.  In  respect  to  land  purchase.  Where  several  persons  purchased  land 
on  a  speculation,  each  to  pay  his  equal  proportion  of  the  cost  and  the 
expenses  of  platting  and  improving  the  same,  and  the  proceeds  of  sales, 
after  paying  the  costs  and  expenses,  to  be  equally  divided,  and  for  con- 
venience in  making  sales  the  property  is  conveyed  to  one  of  their 
number,  as  trustee,  who  is  required  to  plat  the  same  into  town  lots,  and 
make  sales  of  the  same,  etc.,  the  transaction  will  constitute  a  partner- 
ship, and  the  trustee  will  be  the  managing  partner,  and  the  other  mem- 
bers of  the  firm  will  be  bound  by  his  acts,  so  far  as  done  in  the  due 
course  of  business,  and  are  reasonably  necessary  to  effect  the  objects  and 
purposes  of  the  association.     Morse  v.  Richmond,  303. 

Powers  of  managing  partner. 

2.  Where,  by  agreement  of  the  parties,  the  management  and  control 
of  a  business  association  are  given  to  one  of  its  members,  and  the  nature 
and  character   of  the  business  necessarily  involve  varied   duties  and 
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responsibilities,  the  parties  to  such  agreement  will  be  held  to  have  im- 
pliedly given  to  the  managing  member,  where  nothing  appears  to  the 
contrary,  the  requisite  power  and  authority  to  discharge  such  duties  and 
obligations  in  the  ordinary  and  usual  course  of  business.  Morse  v.  Rich- 
mond, 303. 

3.  Where,  by  the  deeds  conveying  the  real  estate  of  a  partnership  to 
one  as  trustee,  for  the  benefit  of  the  firm,  and  making  him  the  managing 
partner,  he  is  expressly  authorized  to  make  loans,  and  execute  mortgages 
or  trust  deeds  to  secure  the  same,  "on  such  parts  of  the  premises  as  he 
may  deem  most  advisable,"  this  grant  of  power  will  authorize  him  in 
making  loans  to  execute  notes  for  the  sums  borrowed,  and  a  note  signed 
by  him,  as  trustee,  secured  by  trust  deed  executed  by  him  in  the  same 
way,  will  be  the  note  of  the  firm,  and  not  his  individual  note,  no  matter 
what  the  party  loaning  may  have  supposed  as  to  the  managing  partner's 
source  of  power.     Ibid.  303. 

Remedy  at  law — as  between  partners. 

4.  After  settlement  of  partnership  account.  Where,  on  the  settlement  of 
partnership  accounts  and  the  sale  of  the  entire  interest  of  the  outgoing 
partner,  including  notes  and  accounts,  certain  notes  and  claims  were 
selected  from  the  others  as  a  "guarantee  account,"  to  cover  bad  debts  of 
the  old  firm,  and  the  outgoing  partner  expressly  promised  to  pay  his 
proportionate  share  of  any  deficit  in  such  "guarantee  account,"  it  was 
held,  that  in  case  of  any  deficit  the  remaining  partners  or  their  assignees, 
after  a  proper  demand,  would  have  a  complete  remedy  at  law  upon  the 
promise.     Kellogg  v.  Moore,  282. 

Bill  for  an  account — between  partners. 

5.  Prior  settlement  a  bar.     See  CHANCERY,  9. 

PAUPERS. 

Imposing  their  support  upon  municipalities. 

1.  Power  of  the  legislature — vote  of  the  people — whether  necessary.  The 
legislature  has  the  right  to  impose  the  support  of  paupers  on  counties, 
cities,  incorporated  villages  or  townships,  as  it  may  choose,  this  being  a 
portion  of  the  police  power  of  the  State,  and  the  submission  of  the  ques- 
tion whether  paupers  shall  be  a  county  or  a  township  charge,  to  a  vote  of 
the  people  of  the  county,  is  not  essential  to  the  validity  of  a  law  making 
the  paupers  of  a  county  a  township  charge.  Town  of  Fox  v.  Town  of 
Kendall,  72. 

2.  Effect  of  curative  act  of  1871.  If  an  election  in  a  county  in  April, 
1863,  on  the  question  of  township  support  of  paupers,  was  held  before 
the  act  providing  for  the  same  had  taken  effect,  under  the  constitutional 
provision  in  the  old  constitution,  that  no  law  should  be  in  force  until 
sixty  days  after  its  passage,  unless  otherwise  expressed,  section  34  of  the 
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Pauper  act  of  1871  cured  the  defect,  if  the  townships  had  acted  in  good 
faith  under  the  authority  of  such  vote.  Town  of  Fox  v.  Toivn  of  Ken- 
dall, 72. 

Residence  of  a  pauper. 

3.  To  make  township  or  county  liable  to  another  for  support.  Under 
section  16  of  the  Pauper  act,  the  county  or  town  in  which  a  person 
resided  within  six  months  before  becoming  a  charge  in  another  county 
or  town,  is  made  liable  for  the  support  of  such  poor  person.  It  is 
not  required  that  such  person  should  have  become  a  pauper  in  such 
township  or  county  sought  to  be  charged,  but  it  is  sufficient  if  he  resided 
therein  within  six  months  before  becoming  a  pauper,  and  the  legislature 
had  the  constitutional  power  to  make  such  municipalities  liable.    Ibid.  72. 

Notice  to  town  sought  to  be  charged. 

4.  To  hold  a  town  liable  for  the  support  of  a  pauper  who  had  a  resi- 
dence therein  within  six  months  before  becoming  a  pauper  in  another 
town,  notice  of  the  fact  must  be  given  to  the  town  sought  to  be  charged, 
and  such  notice  must  be  given  within  a  reasonable  time,  and  it  is  a 
question  of  fact  for  the  jury  to  say,  from  all  the  facts  and  circumstances, 
whether  the  notice  given  is  a  reasonable  one.     Ibid-.  72. 

PLEADING. 
Pleas. 

1.  Of  the  qualities  of  a  plea — general  rule  at  law.  At  law,  it  is  sufficient 
if  the  defendant's  plea  shows  that  the  plaintiff  is  not  entitled  to  recover. 
This  may  be  done  in  several  ways.  The  defendant  may  deny  all  the 
facts  in  the  declaration,  or,  where  it  consists  of  several  facts,  he  may 
pass  over  any  one  or  more  of  them  and  single  out  some  particular  one, 
and  traverse  that  alone,  or  he  may  admit  them  all  to  be  true,  and  set 
forth  a  new  state  of  facts,  which,  in  law,  shows  the  plaintiff  has,  not- 
withstanding the  facts  alleged,  no  right  of  recovery,  and  in  either  case 
the  plea  will  be  good.     Hopkins  et  al.  v.  Medley  et  al.  402. 

2.  Difference  in  chancery  pleading  and  at  law.  There  is  also  this  differ- 
ence in  the  systems  of  pleading  in  equity  and  at  law:  Whatever  is  not 
admitted  by  the  answer  must  be  proved  by  the  complainant,  although  it 
is  not  denied,  whereas  at  law  everything  which  is  not  denied  is,  by 
implication,  admitted  to  be  true.     Ibid.  402. 

3.  In  a  chancery  suit,  if  a  defendant  answers  he  must  do  so  fully. 
It  is  not  sufficient  for  him  to  set  up  a  state  of  facts  which,  if  true,  would 
defeat  the  complainant's  right  to  relief,  but  he  must  also  either  admit 
or  deny  the  charges  in  the  bill,  or  his  answer  will  be  subject  to  excep- 
tion.    In  actions  at  law  the  rule  is  very  different.     Ibid.  402. 

4.  Use  of  words  "  actio  have"  in  plea.  The  use  of  the  words  "  actio 
have"  in  the  introductory  part  of  a  plea,  instead  of  " actio  non"   was 
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regarded  a  clerical  mistake,  and  while  such  a  mistake  in  the  use  of  a 
single  word  might  render  the  plea  bad  on  special  demurrer,  it  will  not 
be  bad  in  substance,  and  the  defect  can  not  be  reached  by  general 
demurrer.     Sheldon  v.  Lewis,  640. 

5.  Whether  plea  is  an  answer  to  whole  declaration.  A  plea  to  a  declaration 
containing  a  special  count  on  a  note  and  the  common  counts,  commenced : 
"And  for  a  further  plea  in  this  behalf  the  said  defendant  says  actio 
have,  because  he  says  that  the  special  count  and  the  common  counts  in 
plaintiff's  declaration  are  one  and  the  same  cause  of  action,"  and  then 
set  up  a  want  of  consideration  to  the  note  in  the  special  count:  Held, 
that  the  plea  was  substantially  good  to  the  whole  declaration,  and  that 
the  defect  in  the  introductory  part  could  be  reached  only  by  special 
demurrer.     Ibid.  640. 

6.  Plea  of  want  of  consideration.  In  a  suit  upon  a  promissory  note,  in 
which  the  declaration  contained  a  special  count  on  the  note  and  also 
the  common  counts,  the  defendant  pleaded  that  the  special  and  common 
counts  in  the  declaration  were  for  one  and  the  same  cause  of  action,  and 
that  said  note  in  the  plaintiff's  declaration  mentioned  "  was  got  and 
obtained  of  the  said  defendant  without  any  good  or  valuable  considera- 
tion whatever,  by  practicing  unlawfully  what  is  known  as  the  confidence 
game  by  the  criminal  laws  of  the  State  of  Illinois,  used  and  practiced 
upon  him  by  said  plaintiff:"  Held,  that  the  plea  was  good  on  general 
demurrer,  as  a  plea  of  want  of  consideration,  omitting  the  words  "by 
practicing  unlawfully  what  is  known  as  the  confidence  game,"  etc., 
which  may  be  treated  as  surplusage.     Ibid.  640. 

7.  A  plea  of  want  of  consideration,  alleging  that  the  note  sued  on 
"was  got  and  obtained  of  said  defendant  without  any  good  or  valuable 
consideration,"  instead  of  averring,  in  the  language  of  the  statute,  that 
the  note  was  made  and  entered  into  without  a  good  and  valuable  con- 
sideration, while  it  may  be  bad  in  form  and  obnoxious  to  a  special  de- 
murrer, is  good  in  substance  and  not  subject  to  a  general  demurrer. 
Ibid.  640. 

8.  Difference  in  plea  of  failure  of  consideration  and  want  of  considera- 
tion. In  a  plea  of  failure  of  consideration  it  is  necessary  to  show  what 
the  consideration  was,  and  then  aver  wherein  the  consideration  has 
failed,  but  when  a  plea  of  want  of  consideration  is  relied  upon,  the  plea 
will  be  sufficient  if  it  avers,  in  the  language  of  the  statute,  or  any  equiv- 
alent language,  that  the  defendant  made  the  note  described  without  any 
good  or  valuable  consideration  therefor.     Ibid.  640. 

9.  Non  est  factum  in  assumpsit.  The  plea  of  wow  est  factum,  in  an  action 
of  assumpsit  brought  upon  interest  coupons  attached  to  corporate  bonds, 
is  not  a  proper  plea,  and  there  is  no  error  in  striking  it  from  the  files. 
Town  of  Windsor  v.  Hallett,  204. 
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SURPLUSAGE. 

10.  Not  reached  by  demurrer.  Surplusage  in  a  pleading  can  not  be 
reached  by  a  demurrer,  or  exception  to  an  answer  in  the  nature  of  a 
plea.     Hopkins  et  al.  v.  Medley  et  al.  402. 

On  petition  for  partition — under  the  statute. 

11.  0/ the  pleadings — whether  as  at  law,  or  in  chancery.  Ibid.  402.  See 
PARTITION,  1  to  4. 

Plea  in  abatement. 

12.  Not  allowable  in  suit  for  partition.     Ibid.  402.     See  PARTITION,  7. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  Must  correspond.  The  allegations  in  a  bill  in  chancery  and  the 
proofs  must  agree,  or  no  recovery  can  be  had.  If  the  complainant  fails 
to  prove  his  case  as  made  by  the  bill,  he  will  not  be  entitled  to  recover, 
although  the  facts  actually  proved  by  him  would  have  entitled  him  to 
relief  had  his  bill  been  framed  upon  a  different  theory,  and  a  party  can 
not  avail  himself  of  any  fact  established  by  the  proofs  which  has  not 
been  alleged  in  his  bill.     Kellogg  v.  Moore,  282. 

2.  On  bill  for  partnership  account — proof  must  sustain  every  essential 
allegation.  Where  a  bill  proceeds  upon  the  theory  that  there  is  a  general 
unsettled  partnership  account,  and  that  a  true  and  fair  adjustment  of 
the  same  will  show  an  indebtedness  from  the  defendant  partner  to  two 
other  members  of  the  firm,  and  that  the  right  to  such  indebtedness  has 
passed  to  the  complainant  under  sale  in  bankruptcy  proceedings  against 
the  other  two  partners,  and  praying  for  an  account,  the  failure  to  estab- 
lish any  one  of  these  facts  which  the  theory  of  the  bill  assumes  to  exist 
will  be  fatal  to  the  whole  case,  as  they  are  severally  indispensable,  and 
as  a  whole  constitute  the  very  foundation  upon  which  the  right  of  recovery 
rests.     Ibid.  282. 

3.  As  to  waiver  of  forms  of  law.  While  parties  to  a  suit  may  waive 
their  rights,  it  is  very  questionable  whether  they  may,  by  mere  private 
agreement,  dispense  with  the  ordinary  forms  of  procedure  and  adopt 
others  in  their  stead,  and  require  courts  to  consider  cases  thus  presented 
for  determination,  as,  that  the  court  on  a  bill  in  chancery  may  pass  upon 
evidence  at  variance  with  the  frame  and  theory  of  the  bill,  and  grant 
such  relief  as  the  proofs  show  the  complainant  might  have  been  entitled 
to  under  a  proper  state  of  pleading.     Ibid.  282. 

4.  In  action  to  recover  for  personal  injury  from  alleged  negligence.  An 
averment  in  a  declaration  in  a  suit  against  a  city  to  recover  for  a  per- 
sonal injury  resulting  from  alleged  negligence  on  the  part  of  the  city  as 
to  the  cause  of  the  injury,  is  material,  and  without  proof  to  sustain  such 
allegation  there  can  be  no  recovery.     Gavin  v.  City  of  Chicago,  66. 
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PLEADING  AND  EVIDENCE.     Allegations  and  proofs.     Continued. 

5.  So,  where  the  declaration  in  such  case  alleged  that  it  was  the  duty 
of  the  city  to  so  carefully  keep  and  maintain  a  street  and  swing  bridge 
as  to  protect  persons  traveling  along  and  upon  the  same  from  danger, 
and  on  account  of  the  negligence  of  the  city  in  this  regard  the  plaintiff, 
while  traveling  along  and  upon  the  street,  "was  necessarily  and  unavoid- 
ably thrown  down  upon  said  street  and  bridge,  and  caught  between  said 
bridge  and  the  abutment  of  the  street  thereon,"  and  had  his  arm  caught, 
crushed  and  broken,  and  the  proof  showed  that  the  plaintiff,  of  his  own 
volition,  jumped  upon  the  bridge  while  it  was  in  motion  and  before  the 
draw  was  closed,  and  fell  while  attempting  to  jump  off  the  bridge,  and 
thereby  received  the  injury,  it  was  held,  the  proof  failed  to  show  the 
plaintiff  was  "necessarily  and  unavoidably"  thrown  down,  and  the 
variance  was  fatal.     Gavin  v.  City  of  Chicago,  66. 

6.  As  to  payment  of  'premium  on  insurance.  Where  the  owner  of  prop- 
erty agrees  to  give  a  trust  deed  to  secure  money  to  be  loaned  to  him,  and 
also  to  insure  the  property  for  the  further  security  of  the  lender,  which 
he  does  do,  and  the  loan  is  thereby  effected,  in  a  suit  by  the  trustee  of 
the  lender,  to  whom  it  is  agreed  in  the  policy  to  pay  the  insurance 
money,  there  will  be  no  variance  if  it  is  alleged  in  the  declaration  that 
the  trustee  paid  the  premium  for  the  policy.  Hartford  Fire  Ins.  Co.  v. 
Olcott,  439. 

Evidence  under  the  general  issue. 

7.  The  failure  of  consideration  or  want  of  consideration  can  not  be 
proven  under  a  plea  of  the  general  issue,  but  a  defence  of  that  character 
must  be  specially  pleaded.     Sheldon  v.  Lewis,  640. 

POLICE  POWER  OF  THE  STATE. 
Of  its  extent  and  application. 

As  to  legislative  control  over  private  corporations — and  herein,  of  the  disso- 
lution of  insurance  companies  under  the  act  of  1874-  Ward  v.  Farwell  et  al. 
593.     See  CORPORATIONS,  9  to  12. 

POSSESSION. 
Notice  by  possession. 

As  to  party's  rights.     See  NOTICE,  2,  3,  4. 

POWER  OF  ATTORNEY. 

Mode  of  executing  general  power. 

1.  Where  a  power  of  attorney  authorizes  a  thing  to  be  done  generally, 
without  any  limitation  as  to  the  manner  of  doing  it,  and  it  may  be  law- 
fully done  in  two  or  more  ways,  the  donee  of  such  power  may  execute  it 
in  either  of  the  ways,  and  it  will  be  well  executed.  Keith  etaL  v.  Kellogg 
et  al,  147. 
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POWER  OF  ATTORNEY.      Continued. 
Power  to  confess  judgment. 

2.  Whether  it  authorizes  it  in  vacation.  Where  a  power  of  attorney 
authorizes  any  attorney  at  law  of  the  State  to  appear  before  any  court 
of  record  in  the  State  and  confess  judgment  for  the  amount  due  upon  a 
note  to  which  it  is  attached,  the  power  may  be  exercised  by  the  con- 
fession of  judgment  either  in  term  time  or  in  vacation,  before  the  clerk 
of  the  court.     Keith  et  al.  v.  Kellogg  ei  al.  147. 

3.  The  power  to  confess  a  judgment  must  be  clearly  given  and  strictly 
pursued  or  the  judgment  will  not  be  sustained.  But  this  rule,  like  all 
others,  has  its  reasonable  limitations,  and  must  not  be  applied  so  rigidly 
as  to  defeat  the  manifest  intention  of  the  parties  to  the  instrument  grant- 
ing the  power.     Ibid.  147. 

PRACTICE.    ' 
When  objection  should  be  specific. 

1.  For  variance.  A  general  objection  to  an  instrument  offered  in  evi- 
dence, on  the  ground  of  a  variance,  is  not  sufficient.  The  party  objecting 
should  point  out  wherein  the  variance  exists,  so  as  to  give  an  oppor- 
tunity of  obviating  the  same  by  amendment.  St.  Clair  County  Benev. 
Society  v.  Fielsam,  Admr.  414t. 

Specific  objection  to  evidence. 

2.  Excludes  all  others.  When  a  specific  objection  is  made  to  the  intro- 
duction of  a  document  in  evidence  on  the  trial,  it  is  a  waiver  of  all  other 
objections  which  might  be  obviated  by  proof.  So,  when  a  tax  deed  is 
offered  in  evidence,  and  the  only  objection  made  to  it  is  the  defect 
of  authority  in  the  officer  to  make  the  sale,  it  may  be  regarded  as  an 
admission  that  the  title  and  proceedings  are  otherwise  valid.  Garrick 
et  al.  v.  Chamberlain  et  al.  620. 

General  objection  to  evidence. 

3.  Of  its  effect.  A  general  objection  to  a  question  propounded  to  a 
witness  must  be  regarded  as  going  to  the  competency  of  the  testimony 
sought,  and  not  to  the  form  of  the  question,  and  if  the  testimony  sought 
to  be  elicited  is  pertinent  and  competent,  it  is  error  to  sustain  such  an 
objection.     Tracy  v.  The  People,  101. 

4.  A  general  objection  to  tax  receipts  as  evidence  goes  only  to  their 
competency  or  relevancy,  and  not  to  any  objection  that  might  be  ob- 
viated by  the  party  offering  them.  Under  such  an  objection  the  party 
is  not  bound  to  prove  the  signatures  of  the  officers  signing  the  same. 

Walcott  v.  Gibbs,  118. 
Preserving  questions  of  law  on  the  facts. 

5.  Of  the  proper  mode.  Where  a  cause  is  tried  before  a  jury  upon 
undisputed  facts,  the  right  of  review  may  be  preserved  through  the 
instrumentality  of  instructions,  and  where  a  jury  is  waived,  and  the 
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PRACTICE.     Preserving  questions  of  law  on  the  facts.     Continued. 

cause  is  tried  by  the  court,  the  parties  may  ask  the  court  to  hold  as 
to  certain  propositions  of  law  applicable  to  the  facts,  and  in  this 
manner  present  any  erroneous  application  of  the  law  to  the  facts. 
Tibballs  v.  Libby,  552. 

Compelling  production  of  books  and  papers. 

6.  Presumption.  The  circuit  court  has,  by  statute,  express  authority 
upon  motion  and  sufficient  cause  shown,  to  require  parties  to  produce 
books  and  writings  in  their  possession  which  contain  evidence  perti- 
nent to  the  issue  to  be  tried,  and  when  the  affidavit  on  which  a  party 
was  compelled  to  produce  an  abstract  of  title  is  not  preserved  in  the 
record,  it  will  be  presumed  the  order  was  made  upon  good  and  suffi- 
cient cause  shown.     Garrick  ei  al.  v.  Chamberlain  et  al.  620. 

Selecting  a  jury. 

7.  Allowing  further  examination  of  juror  after  closing,  is  discretionary. 
The  giving  the  prosecution  in  a  criminal  case  the  privilege  to  re-exam- 
ine a  juror  after  his  acceptance  by  the  State's  attorney,  but  before  his 
acceptance  by  the  defendant,  and  the  allowance  of  a  challenge  for 
cause  shown  on  the  re-examination,  is  a  matter  wholly  within  the 
discretion  of  the  court,  the  same  as  permitting  a  further  question  to 
be  asked  of  a  witness  after  his  examination  has  been  closed.  Belt  v. 
The  People,  461. 

"Waiver  of  forms  of  law. 

8.  And  rules  of  procedure — extent  of  the  rights  of  parties  in  that  regard. 
Kellogg  v.  Moore,  282.     See  PLEADING  AND  EVIDENCE,  3. 

PRACTICE  IN  THE  SUPREME  COURT. 

Prior  appeal  pending. 

1.  Grounds  for  dismissing  subsequent  writ  of  error  from  another  court. 
So,  where  the  record  on  a  writ  of  error  from  the  Appellate  Court  shows 
the  taking  and  perfecting  of  an  appeal  to  the  Supreme  Court,  but  fails 
to  show  that  the  appeal  is  still  pending  in  that  court,  a  motion  to  dismiss 
the  writ  of  error  because  of  such  appeal,  which  does  not  contain  an 
averment  that  the  appeal  is  still  pending,  is  properly  overruled.  Garrick 
et  al.  v.  Chamberlain  et  al.  620. 

Certificate  of  evidence. 

2.  Must  be  taken  as  appears  of  record.  This  court  can  take  no  notice 
of  statements  made  as  to  what  a  certificate  of  evidence  as  filed  showed, 
when  there  is  no  evidence  thereof  preserved  in  the  record,  but  the  certi- 
ficate must  be  taken  as  it  appears  in  the  record.     Ibid.  620. 

Grounds  of  motions  in  Appellate  Court. 

3.  31ust  be  preserved  in  the  record.  Where  the  record  from  the  Appel- 
late Court  shows  only  the   making  and  overruling  of  certain  motions, 


INDEX.  715 


PRACTICE  IN  THE  SUPREME  COURT. 

Grounds  of  motions  in  Appellate  Court.     Continued. 

without  preserving  in  the  record  the  grounds  of  the  motions,  this  court 
can  not  say  the  rulings  were  erroneous.  Garrick  et  al.  v.  Chamberlain 
et  al.  620. 

Dismissal  of  appeal. 

4.  To  what  extent  it  will  operate  as  an  affirmance  of  the  judgment  beloio. 
The  dismissal  of  an  appeal  to  this  court  is  equivalent  to  a  regular,  tech- 
nical affirmance  of  the  judgment  below,  so  as  to  entitle  the  party  to 
claim  a  forfeiture  of  the  appeal  bond,  and  have  his  action  therefor.  But 
this  is  the  extent  of  the  rule.  The  dismissal  will  not  operate  as  an 
affirmance  so  as  to  defeat  the  jurisdiction  of  an  Appellate  Court  on  writ 
of  error  in  respect  of  the  same  judgment.     Ibid.  620. 

Error  will  not  always  reverse. 

5.  Demurrer  to  special  plea — all  the  evidence  admissible  under  general 
issue.  Where  all  the  evidence  that  was  offered,  or  could  have  been  ad- 
mitted under  special  pleas,  was  admitted  under  the  general  issue,  the 
ruling  of  the  court,  sustaining  a  demurrer  to  the  special  pleas,  can  not 
be  urged  as  a  ground  for  reversing  a  judgment  in  favor  of  the  plaintiff, 
as  the  error,  if  any,  could  not  have  prejudiced  the  defendant.  Hartford 
Fire  Ins.  Co.  v.  Olcott,  439 ;    Town  of  Windsor  v.  Hallett,  204. 

6.  Rejecting  testimony — objection  obviated  by  other  testimony  —  as,  on 
cross-examination  to  lay  foundation  to  impeach  witness.  On  the  trial  of  one 
for  murder,  the  defendant's  counsel  asked  one  of  the  people's  witnesses 
if  he  did  not  swear,  on  the  examination  before  the  justice  of  the  peace, 
that  he  and  another  carried  grub  to  those  who  were  concealed  to  waylay 
and  kill  the  defendant.  The  court,  on  objection,  excluded  the  question, 
but  permitted  the  witness  to  be  asked  if  he  ever  did  carry  grub  to  those 
who  were  concealed  to  waylay  and  kill  the  defendant,  and  the  witness 
answered  that  he  never  did.  This  person  was  not  a  witness  of  the  trans- 
action, but  of  statements  made  by  the  defendant  that  he  went  to  the 
place  of  the  difficulty  purposely  to  kill  the  deceased.  There  was  other 
evidence  of  impeachment  of  this  witness,  but  there  was  ample  evidence, 
excluding  his  testimony,  to  sustain  a  verdict  finding  the  defendant 
guilty:  Held,  that  the  error,  if  any,  was  not  sufficient  to  justify  a 
reversal.     Belt  v.  The  People,  461. 

7.  Objection  obviated  by  the  character  of  the  finding.  An  instruction  to 
a  jury,  in  a  capital  case,  that  if  they  believe,  from  the  evidence,  that  the 
defendant  sought  a  difficulty,  or  provoked  a  difficulty  with  the  deceased, 
for  the  purpose  of  killing  him,  and  in  the  fight  did  kill  him,  in  pursuance 
of  his  malicious  intention  of  taking  the  life  of  the  deceased,  they  should 
find  him  guilty  of  murder,  is  not  rendered  erroneous  by  the  use  of  the 
word  "  malicious,"  where  the  jury  finds  the  defendant  not  guilty  of 
murder,  but  only  of  manslaughter.     Ibid.  461. 
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PRESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  jurisdiction  of  circuit  court  to  order  sale  of  land  of  lunatic.  See 
INSANE  PERSONS,  4. 

2.  Compelling  production  of  books  and  papers  to  be  used  in  evidence — pre- 
sumption of  proper  grounds.     See  PRACTICE,  6. 

3.  Registration  of  municipal  bonds — presumption  that  they  were  rightfully 
registered.  Town  of  Prairie  et  al.  v.  Lloyd  et  al.  179.  See  MUNICIPAL 
SUBSCRIPTIONS  AND  BONDS,  11. 

PROCESS. 

Writ  construed — as  to  its  date. 

1.  In  issuing  a  capias  ad  respondendum  in  1880,  the  clerk  used  a 
printed  blank  in  use  prior  to  that  year,  in  which  the  figures  187 —  were 
printed.  When  the  clerk  filled  up  the  blank  he  drew  his  pen  over  the 
figure  7  and  added  the  two  figures  80,  leaving,  however,  the  figure  7  still 
legible:  Held,  that  the  writ  was  to  be  regarded  as  dated  in  1880  and 
not  in  18780,  and,  therefore,  was  not  void.  People  ex  ret.  Escott  v.  Hoff- 
man, 234. 

PUBLICATION  OF  NOTICE. 

As  to  "unknown  heirs,"  etc. 

1.  What  parties  affected  thereby.  A  publication  of  notice  to  "the 
unknown  heirs  and  legal  representatives  of"  a  deceased  person,  is  not 
sufficient  to  bring  before  the  court  the  known  heirs  of  such  person's 
deceased  wife,  whose  interests  are  subsequently  disclosed  by  the  plead- 
ings, on  a  bill  for  partition.     Purdy  et  ux  v.  Henslee  et  al.  389. 

PURCHASERS. 

Innocent  holders  of  municipal  bonds. 

1.  How  far  protected.  Objections  which  relate  only  to  the  regularity 
in  the  making  and  issue  of  municipal  bonds  in  aid  of  a  railroad  com- 
pany, and  not  to  the  power  to  issue  the  same,  can  not  prevail  against 
bona  fide  holders.      Town  of  Douglas  v.  Niantic  Savings  Bank  et  al.  228. 

Application  of  purchase  money. 

2.  As  to  duty  of  a  purchaser  to  see  to  the  proper  application  of  the  proceeds 
of  a  sale  made  under  a  power  given  in  a  will.  Crozier  et  al.  v.  Hoyt  el  al.  23. 
See  WILLS,  6. 

PURCHASE  MONEY. 

Of  its  application. 

As  to  the  duty  of  a  purchaser  to  see  to  the  proper  application  of  the  pro- 
ceeds of  a  sale  made  under  a  power  given  in  a  will.  Crozier  et  al.  v.  Hoyt 
el  al.  23.     See  WILLS,  6. 
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QUITCLAIM  DEED. 

Subsequent  to  deed  with  warranty. 

1.  Quitclaim  deed  takes  precedence  of  warranty  deed,  if  first  recorded.  A 
quitclaim  deed  of  all  the  grantor's  right,  title,  claim,  etc.,  in  and  to  land 
which  is  vacant  and  unoccupied,  when  recorded  will  take  precedence 
over  a  prior  unrecorded  warranty  deed  made  by  the  same  grantor,  and 
pass  the  title,  where  the  subsequent  purchaser  has  no  notice  of  the  prior 
conveyance.  Brown  et  al.  v.  Banner  Coal  and  Coal  Oil  Co.  214.  See 
RECORDING  ACT,  1,  2. 

RECEIVERS. 

On  dissolution  of  insurance  companies. 

1.  At  what  stage  of  the  proceeding  a  receiver  may  be  appointed.  Under 
the  act  of  1874,  in  relation  to  the  dissolution  of  insurance  companies, 
the  court  has  no  right  to  appoint  a  receiver  until  the  company  shall  have 
been  dissolved  or  restrained  from  the  further  continuance  of  its  busi- 
ness, and  the  court,  by  the  first  section,  is  not  authorized  to  make  any 
such  order  of  dissolution,  etc.,  until  there  has  been  a  hearing  upon  the 
merits  as  to  all  parties  interested.      Ward,  Receiver  v.  Farwell  et  al.  593. 

2.  In  a  suit  by  a  receiver  against  the  stockholders  of  an  insurance 
company  to  recover  unpaid  subscriptions,  etc.,  the  fact  that  the  court 
appointing  the  receiver  did  not  first  enter  a  final  order  or  decree  upon 
the  merits,  either  dissolving  the  corporation  or  restraining  it  from 
transacting  further  business,  can  not  affect  the  right  of  the  receiver  in 
the  suits  brought  by  him,  it  not  going  to  the  jurisdiction,  but  being  a 
mere  error.     Ibid.  593. 

RECORDING  ACT. 

Effect  of  priority  in  recording. 

1.  Quitclaim  deed  made  subsequent  to  a  deed  with  warranty.  A  quit- 
claim deed  of  all  the  grantor's  right,  title,  claim,  etc.,  in  and  to  land 
which  is  vacant  and  unoccupied,  when  recorded  will  take  precedence 
over  a  prior  unrecorded  warranty  deed  made  by  the  same  grantor, 
and  pass  the  title,  where  the  subsequent  purchaser  has  no  notice  of 
the  prior  conveyance.  Broivn  el  al.  v.  Banner  Coal  and  Coal  Oil  Co. 
214. 

2.  Under  the  statute  in  force  since  1833,  all  deeds  conveying  lands, 
or  any  interest  therein,  take  effect  from  and  after  the  time  of  filing 
them  for  record,  and  not  before,  as  to  all  subsequent  purchasers  with- 
out notice,  and  a  purchaser  without  notice  by  a  deed  of  quitclaim  and 
release  is  such  a  purchaser  as  is  protected  by  the  statute,  unless  such 
deed  contains  words  manifesting  an  intention  not  to  include  lands 
previously  granted,  or  words  suggestive  of  a  former  conveyance  of 
the  same  land  by  the  grantor.     Ibid.  214. 
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RECORDING  ACT.     Continued. 
Unrecorded  deed — creditors. 

3.  Necessity  of  a  lien,  by  judgment  or  otherwise.  The  section  of  the 
Conveyance  act  which  declares  that  all  deeds,  etc.,  for  land,  shall  be 
void  as  to  creditors  and  subsequent  purchasers  of  the  grantor,  without 
notice,  until  they  are  recorded,  does  not  embrace  a  creditor  who  has 
not  reduced  his  debt  to  a  judgment,  or  acquired  a  lien  on  the  land  in 
some  other  way.  If  the  deed  is  recorded,  or  the  grantee  is  put  in  pos- 
session, before  the  acquisition  of  a  lien  by  judgment  or  otherwise,  it 
will   pass  the  title  as  against  creditors.     Crawford  et  al.  v.  Logan,  396. 

REMEDIES. 

Remedy  at  law — as  between  partners. 

After  settlement  of  partnership  account.     See  PARTNERSHIP,  4. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN. 

SALES. 
Payment  of  rent  to  vendor  of  land. 

1.  Whether  inconsistent  with  sale.  Where  a  father  contracts  to  sell  to 
his  son  a  tract  of  land  for  past  services  after  the  son's  majority,  and  it 
is  a  part  of  the  contract  that  the  son  shall  pay  his  father  rent  during 
the  life  of  the  latter,  after  which  the  title  is  to  become  absolute,  and  the 
father  is  to  pay  the  taxes  until  his  death,  the  payment  of  rent  by  the 
son  will  not  make  him  a  tenant  of  the  father,  and  such  facts  will  not 
defeat  the  contract  of  sale.     McDowell  v.  Lucas  et  al.  489. 

SCHOOLS. 
Teaching  modern  languages. 

1.  Under  that  section  of  the  School  law  specifying  the  branches  of 
studies  to  be  taught  in  the  common  or  free  schools,  the  words,  "  and  in 
such  other  branches,  including  vocal  music  and  drawing,  as  the  directors, 
or  voters  of  the  district,  at  the  annual  election  of  directors,  may  pre- 
scribe," the  German  or  any  modern  language  may  be  taught.  While  the 
medium  of  communication  must  be  the  English  language,  the  teaching  of 
the  modern  languages  is  not  prohibited.  Powell  et  al.  v.  Board  of  Educa- 
tion, 375. 

SETTLEMENT. 

•  ■  *  m 

As  between  partners. 

A  bar  to  a  bill  for  an  account.     See  CHANCERY,  9. 

SPECIAL  LEGISLATION.     See  CONSTITUTIONAL  LAW,  10,  11. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  11,  12. 
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STATUTES. 

Expressing  subject  in  the  title. 

1.  The  title  of  the  Game  law  of  1879,  "An  act  to  revise  and  consoli- 
date the  several  acts  relating  to  the  protection  of  deer,  wild  fowl  and 
birds,"  sufficiently  expresses  the  subject  of  the  act,  within  the  require- 
ment of  sec.  13,  art.  4,  of  the  constitution,  prohibiting  the  possession  for 
sale  of  such  animals,  wild  fowl  and  birds  brought  from  another  State, 
having  a  tendency  to  protect  the  same  by  preventing  evasions  of  the  law. 
Magner  v.  The  People,  320. 

Special  legislation. 

2.  What  constitutes.  Town  of  Fox  v.  Town  of  Kendall,  72;  Haps  v. 
Hewitt  et  al.  498.     See  CONSTITUTIONAL  LAW,  10,  11. 

Retrospective  legislation — curative  acts. 

3.  When  competent  to  be  passed.  Town  of  Fox  v.  Town  of  Kendall,  72. 
See  CONSTITUTIONAL  LAW,  9. 

Adopting  foreign  statute. 

4.  Of  the  rule  of  construction.  Where  the  legislature  adopts  a  statute 
of  Great  Britain,  it  must  be  presumed  to  have  adopted  it  with  the  con- 
struction already  given  it  by  the  English  courts.  Hopkins  et  al.  v.  Medley 
et  al.  402. 

Construction  of  statutes. 

5.  Disregarding  the  letter  of  the  statute.  Statutes  must  be  interpreted 
according  to  the  intent  and  meaning,  and  not  always  according  to  the 
letter.  A  thing  within  the  intention  is  within  the  statute,  though  not 
within  the  letter;  and  a  thing  within  the  letter  is  not  within  the  statute 
unless  within  the  intention.  It  is  sufficient,  to  warrant  a  departure  from 
the  words  of  a  statute,  that  to  follow  them  would  lead  to  an  absurd  con- 
sequence.    People  ex  rel.  Escott  v.  Hoffman,  234. 

Statutes  construed. 

6.  Bail.  The  words  capias  ad  satisfaciendum,  in  section  5  of  the  chapter 
relating  to  judgments,  decrees  and  executions,  which  provides  that  no 
execution  shall  issue  against  the  body  except  in  certain  cases,  or  unless 
the  defendant  shall  have  been  held  to  bail  upon  a  writ  of  capias  ad  sat- 
isfaciendum, as  provided  by  law,  etc.,  are  construed  to  mean  capias  ad 
respondendum,  that  being  the  evident  intention  of  the  legislature.  Ibid. 
234. 

7.  Burnt  Records  act — section  23  of  the  act  construed  in  Garrick  et  al. 
v.  Chamberlain  et  al.  620.     See  BURNT  RECORDS  ACT,  2. 

8.  Cahokia  commons — nature  of  the  grant  and  of  the  power  of  disposition. 
A  review  and  construction  of  the  several  acts  bearing  on  that  subject,  in 
Haps  v.  Hewitt  et  al.  498.     See  CAHOKIA  COMMONS,  1  to  5. 

9.  Game  law  of  1879 — construed  in  Magner  v.  The  People,  320.  See 
GAME  LAW,  1  to  5. 
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STATUTES.     Statutes  construed.      Continued. 

10.  Jurisdiction  in  chancery — to  try  purely  legal  titles,  on  hill  to  remove 
cloud  upon  title.  Effect  of  sec.  50,  chap.  22,  Rev.  Stat.  1874.  Whitney  v. 
Stevens,  482.     See  CHANCERY,  2. 

11.  Live  stock  running  at  large — of  the  election  in  respect  thereto.  Con- 
struction of  the  statute.    Vogt  v.  Dunley  et  al.  424.     See  ELECTIONS,  1. 

12.  Schools — teaching  the  modern  languages  in  the  public  schools.  The 
statute  construed  in  Powell  et  al.  v.  Board  of  Education,  375.  See 
SCHOOLS,  1. 

STATUTE  OF  FRAUDS. 

Parol  authority  to  sell  lands. 

1.  Where  a  deed  of  trust  is  given  to  secure  a  loan  of  $5000  expected 
to  be  made,  and  a  note  for  that  sum  is  executed  and  delivered,  and  the 
negotiation  falls  through,  and  a  loan  is  then  effected  for  $3000  only,  for 
which  a  note  is  given,  the  parties  can  not,  by  a  parol  agreement,  author- 
ize the  trustee  in  the  trust  deed  to  sell  for  default  in  the  payment  of  the 
second  note.     Such  an  agreement  would  be  within  the  Statute  of  Frauds. 

Walker  v.  Carleton  et  al.  582. 

Verbal  agreement  to  convey  land. 

2.  What  will  take  a  case  out  of  the  statute.  Where  a  son  makes  pay- 
ment of  the  purchase  money  of  land  by  four  or  five  years'  labor  which  he 
rendered  to  his  father  after  he  was  of  age,  followed  by  an  actual  posses- 
sion of  the  premises,  and  the  making  of  lasting  and  valuable  improve- 
ments thereon,  under  and  in  pursuance  of  a  verbal  contract  with  his 
father  to  convey  the  title,  to  take  effect  at  the  father's  death,  a  court  of 
equity  will  decree  a  specific  performance  of  the  contract  when  these 
facts  are  clearly  shown,  and  these  facts  will  take  the  contract  out  of  the 
Statute  of  Frauds.     McDowell  v.  Lucas  et  al.  489. 

3.  Where  possession  is  relied  on  as  part  performance  of  a  contract,  to 
take  it  out  of  the  Statute  of  Frauds  it  must  affirmatively  appear  that  the 
party  obtained  possession  under  the  agreement  relied  on,  and  in  part 
performance  of  the  same,  and  it  must  also  distinctly  appear  that  the 
improvements  were  made  under  the  contract  itself,  and  not  otherwise. 
If  the  possession  is  taken  under  one  holding  a  prior  life  estate,  this  will 
not  avail  to  take  a  verbal  contract  for  the  sale  of  the  remainder  to  him 
by  the  owner  thereof,  who  has  no  present  right  of  possession,  out  of  the 
statute.     Pickerell  v.  3Iorss  et  al.  220. 

Sale  and  conveyance  to  another. 

4.  Effect  thereof  While  it  is  true  that  no  one  but  the  parties  to  a 
verbal  contract  for  the  sale  of  land  can  repudiate  it  on  the  ground  it  was 
within  the  Statute  of  Frauds,  yet,  where  the  vendor,  by  a  conveyance  of 
property  to  another,  places  it  out  of  his  power  to  comply  with  the  con- 
tract, he  as  effectually  repudiates  the  contract  as  it  is  possible  to  be  done 
in  advance  of  a  suit  against  him  for  a  specific  performance.     Ibid.  220.' 
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STOCKHOLDERS.     See  CORPORATIONS,  2,  3,  4. 

SUBROGATION. 

In  favor  of  indorser  of  note. 

1.  Where  a  party  indorses  a  note  upon  which  judgment  is  obtained 
by  the  assignee,  and  on  failure  to  collect  the  same  he  pays  the  assignee 
the  amount  of  the  judgment,  taking  an  assignment  thereof  to  himself, 
he  will  be  subrogated  to  all  the  rights  of  the  judgment  creditor,  and 
may  maintain  a  creditor's  bill  for  the  collection  of  such  judgment. 
Crawford  et  al.  v.  Logan,  396. 

Payment  by  one  of  two  joint  mortgagors. 

2.  Where  two  persons  purchased  a  tract  of  land,  receiving  a  deed 
therefor,  not  in  severalty,  but  to  them  in  common,  gave  their  joint  notes 
for  the  unpaid  purchase  money,  secured  by  their  joint  mortgage  on  the 
entire  tract,  and  one  of  them  died,  so  that  the  other  was  compelled  to 
pay  the  whole  amount  of  the  notes  and  interest  to  save  his  own  share  in 
the  land,  it  was  held,  that  the  party  so  paying  off  the  incumbrance  was 
entitled  to  contribution,  and  to  be  subrogated  to  the  rights  of  the  mort- 
gagee, and  to  enforce  the  lien  of  the  mortgage  as  to  the  money  paid 
above  his  own  proper  share.     Simpson  v.  Gardiner,  237. 

SWAMP  AND  OVERFLOWED  LANDS. 

Belonging  to  a  county. 

Not  subject  to  taxation.  County  of  Piatt  v.  Goodell,  84.  See  TAXATION 
AND  TAX  TITLES,  1. 

TAXATION  AND  TAX  TITLES. 
Swamp  land  belonging  to  a  county. 

1.  Not  subject  to  taxation  or  tax  title.  Swamp  land,  so  long  as  it 
belongs  to  a  county,  is  not  subject  to  taxation,  and  a  purchaser  of  such 
land  at  tax  sale,  who  was  at  the  time  of  his  purchase  chargeable  with 
notice,  under  the  recording  laws,  of  the  title  of  the  county,  acquires  no 
title  by  his  purchase.      County  of  Piatt  v.  Goodell,  84. 

Taxation  of  railroad  property. 

2.  Valuation  of  capital  stock  by  State  Board.  The  decision  of  this 
court  in  the  case  of  Porter  v.  Rockford,  Rock  Island  and  St.  Louis  Railroad 

j  Co.  76  111.  561,  and  subsequent  cases,  as  to  the  validity  of  the  rules 
adopted  by  the  State  Board  of  Equalization  for  ascertaining  the  value  of 
the  capital  stock  of  railroad  companies  for  taxation,  is  re-affirmed  and 
followed.  Chicago,  Pekin  and  Southwestern  Railroad  Co.  v.  Raymond  et.  al. 
212. 
Sale  of  land  for  taxes. 

3.  By  what  officer— on  judgment  rendered  before  the  adoption  of  present 
constitution.  A  sale  of  land  or  lots  by  a  city  collector,  under  a  judgment 
against  the  same  for  taxes  and  special  assessments  rendered  in  March, 

46—97  III. 
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TAXATION  AND  TAX  TITLES.     Sale  of  land  for  taxes.      Continued. 

1870,  before  the  present  constitution  was  adopted  and  went  into  effect, 
is  not  void  because  not  made  by  some  general  officer  of  the  county 
authorized  to  receive  taxes.  The  constitutional  provision  is  not  retro- 
spective, and  has  no  application  to  judgments  for  taxes  before  it  took 
effect,  and  before  the  necessary  and  appropriate  legislation  was  had 
under  such  provision.      Garricket  al.  v.  Chamberlain  el  al.  620. 

4.  The  constitutional  provision  that  no  sale  shall  be  made  of  any 
real  estate  for  taxes,  etc.,  except  by  the  general  county  officer  to  be  pro- 
vided by  law,  having  authority  to  receive  State  and  county  taxes,  is  to 
be  construed  together  with  section  one  of  the  schedule  of  the  constitu- 
tion, and  such  a  construction  should  be  given  to  the  former  as  to  allow 
the  latter  to  stand  in  full  force.     Ibid.  620. 

Notice  of  sale  having  been  made. 

5.  Before  deed— upon  whom  to  be  served.  Where  a  lot  sold  for  taxes 
has  not  been  assessed  in  the  name  of  any  person,  and  notice  of  its  sale  for 
taxes  has  been  served  upon  the  only  person  in  possession  of  the  same,  it 
will  be  sufficient  under  the  statute  and  constitutional  provision,  although 
such  occupant  is  not  the  owner.     Ibid.  620. 

6.  Sufficiency  of  notice  in  description.  There  is  no  substantial  defect 
in  a  notice  served  upon  the  occupant  of  a  lot  sold  for  taxes,  which 
describes  the  premises  as  "lot  5,  lot  23,  in  Carpenter's  addition,"  etc., 
instead  of  "lot  5,  in  block  23,"  as  the  person  served  could  not  be  misled 
by  it,  and  would  understand  it  was  the  lot  5  of  which  he  was  in  the 
occupancy.     Ibid.  620. 

TRUSTS  AND  TRUSTEES. 
When  a  trust  arises. 

1.  As  to  one  holding  a  title  by  fraud.  It  is  well  settled  that  where  a 
party  purchases  an  estate  from  one  having  a  mere  legal  title,  knowing 
that  in  equity  the  estate  belongs  to  another,  his  purchase  as  against  the 
equitable  owner  will  be  deemed  fraudulent  and  void,  and  he  will  be 
treated  as  a  mere  trustee  of  the  equitable  owner.  McVey  v.  Mc  Quality 
et  al.  93. 

Enforcement  of  a  trust  arising  from  fraud. 

2.  Of  the  proper  decree,  on  compelling  a  conveyance  from  one  wrong- 
fully acquiring  legal  title.  Where  a  person  holding  a  bond  for  a  deed  for 
land  died,  and  his  widow,  upon  the  payment  of  the  sum  due  on  the  land, 
procured  the  legal  title  to  be  made  to  her  and  then  conveyed  the  same 
to  the  defendant,  who  had  notice  of  the  equitable  title  of  the  heirs  of 
the  deceased,  the  husband  having  devised  her  a  life  estate  in  a  part  of 
the  land,  it  was  held,  on  bill  by  the  heirs  against  the  defendant  to  have  a 
trust  declared  and  for  a  conveyance  made  to  them,  that  the  court,  by  its 
decree,  should  have  ascertained  the  heirs'  ratable  proportion  of  the  pur- 
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TRUSTS  AND  TRUSTEES. 

Enforcement  of  a  trust  arising  from  fraud.     Continued. 

chase  money  paid  by  the  widow,  and  required  them  to  pay  the  same  into 
court  for  the  widow  or  her  grantee,  and  upon  such  payment  should  have 
compelled  the  defendant  to  convey  the  part  not  devised  to  the  widow  to 
the  heirs  absolutely,  and  the  remainder  in  fee  as  to  the  land  so  devised, 
and  that  in  default  of  such  conveyance  by  the  defendant  the  master 
in  chancery  should  have  been  required  to  make  the  same.  Mc  Vey  v. 
Mc  Quality  et  al.  93. 

Trustee  exercising  discretionary  powers. 

3.  Courts  inclined  to  sustain  his  action.  Where  a  trustee  has  acted  in 
good  faith  in  a  matter  pertaining  to  the  trust,  and  it  is  evident  from  the 
instrument  creating  the  trust  that  it  was  intended  to  clothe  him  with  a 
large  discretionary  power  in  the  discharge  of  his  duties,  and  it  does  not 
clearly  appear  that  he  has  transcended  them,  courts  of  equity  are  not 
inclined  to  disturb  and  unsettle  an  important  business  transaction  thus 
entered  into  by  him,  to  the  detriment  of  third  parties  who  have  acted  in 
equally  good  faith.     Starr  et  al.  v.  Moulton  et  al.  525. 

Resulting  trust. 

4.  From  conversion  of  money  by  administrator  into  land.  "Where  an» 
administrator  of  an  estate  uses  the  money  of  the  estate  to  procure  the 
title  to  lands  for  the  benefit  of  the  heirs  of  th,e  estate,  the  heirs  may  adopt 
his  act  and  claim  the  land,  and  in  a  suit  by  the  conservator  of  one  of 
the  heirs  to  set  aside  a  sale  of  such  heir's  portion  of  the  land,  the  party 
in  possession  will  not  be  allowed  to  set  up  in  defence  that  the  adminis- 
trator had  no  right  to  make  the  investment,  and  that  such  heir's  claim  is 
only  for  his  share  of  the  money  so  invested.     Dodge  v.  Cole  et  al.  338. 

USURY. 

Application  of  payments. 

1.  Right  to  have  credited  usurious  payments.  In  case  of  a  continuous, 
connected  course  of  business  with  a  bank,  not  at  any  time  fully  closed 
and  settled  by  payment,  consisting  of  many  notes,  upon  which  usurious 
interest  has  been  paid  from  time  to  time  for  extensions  and  renewals,  the 
debtor  will  have  the  right  in  equity  to  have  all  the  payments  of  interest 
made  by  him  in  excess  of  six  per  cent  credited  upon  the  present  evi- 
dences of  indebtedness  resulting,  in  whole  or  in  part,  from  such  prior 
dealings.  Where  a  note  or  debt  of  any  kind  (on  which  unlawful  interest 
has  been  paid  or  reserved),  has  been  paid  in  whole  or  in  part  by  the  dis- 
count of  a  new  note,  by  the  application  thereto  of  the  proceeds,  or  a  part 
of  the  proceeds,  of  the  new  note,  made  through  the  form  of  a  check 
drawn  by  the  debtor  upon  the  fund  provided  in  whole  or  in  part  by  the 
discount  of  the  new  note,  it  will  be  in  substance  a  renewal  of  the  old 
note  or  debt,  and  in  such  case  the  amount  of  usurious  interest  paid  in  any 
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USURY.     Application  of  payments.     Continued. 

part  of  such  transaction  is  open  to  investigation.     Jenkins  v.  International 
Bank  of  Chicago  et  al.  568. 

2.  But  where  a  debt  or  note  is  created  or  made,  not  connected  with 
the  principal  notes  sued  on,  by  the  general  course  of  dealings  or  other- 
wise, and  such  independent  debt  is  paid  by  the  debtor,  without  passing 
any  part  thereof  into  the  consideration  of  such  principal  notes,  directly, 
or  through  some  intervening  transaction,  no  inquiry  can  be  made  in  the 
pending  litigation  as  to  the  amount  of  interest  paid  or  reserved  in  such 
separate  transaction.  In  such  case  the  debtor  can  not  recover  back,  by 
credit  or  otherwise,  interest  thus  voluntarily  paid,  although  in  excess  of 
the  legal  rate.     Ibid.  568. 

3.  Account  rendered  does  not  'preclude  defence  of  usurious  payments.  Where 
a  bank  made  out,  from  time  to  time,  detailed  statements  of  a  debtor's 
account,  running  through  several  years,  which  statements  were  retained 
by  the  debtor  without  any  objection  to  the  same  or  any  items  thereof,  it 
was  held,  that  this  did  not  preclude  the  court,  on  a  bill  filed  for  an 
account,  from  investigating  the  question  of  usurious  payments,  and 
allowing  the  debtor  credit  for  the  same.  Such  accounts  will  be  taken  as 
correct,  on  the  basis  the  business  is  shown  to  have  been  transacted, 
except  so  far  as  shown  specifically  to  have  been  in  error.     Ibid.  568. 

4.  The  giving  of  various  settlement  checks  and  releases  in  full,  from  time 
to  time,  in  a  continuous  and  connected  transaction  between  a  banker  and 
a  customer,  will  not  preclude  the  defence  of  usury  and  the  right  to  show 
payments  of  usurious  interest  in  the  bank  account.  Parties  will  not  be 
allowed  thus  to  evade  the  statute.     Ibid.  568. 

VARIANCE.     See  PLEADING  AND  EVIDENCE. 
WAIVER. 

As  TO  WAIVER  OF  FORMS  OF  LAW. 

Extent  of  the  rights  of  parties  in  that  regard.  Kellogg  v.  3Ioore,  282. 
See  PLEADING  AND  EVIDENCE,  3. 

WILLS. 

Rule  of  construction. 

1.  In  the  construction  of  wills  the  intention  of  the  testator  is  always 
the  important  question  to  be  determined,  and  that  is  usually  ascertained 
from  the  language  used  by  him;  and  when  that  intention  is  ascertained, 
it  is  the  duty  of  courts  to  see  that  it  is  carried  out  and  enforced.  It  is 
always  proper,  in  determining  this  intention,  to  examine  each  provision 
of  the  will  that  has  any  bearing  on  the  point  in  dispute,  and  construe 
them  together.     Caruthers  v.  McNeill  et  al.  256. 
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WILLS.      Continued. 

Whether  a  life  estate  only,  or  in  fee. 

2.  A  clause  in  a  will:  "Second.  After  the  payment  of  such  debts 
and  funeral  expenses,  I  give  and  bequeath  to  my  beloved  wife,  E.  T.,  the 
farm  on  which  we  now  reside,  situate,  etc.;  also,  all  my  personal  prop- 
erty of  every  description,  so  long  as  she  remains  my  widow;  at  the 
expiration  of  that  time  the  whole,  or  whatever  remains,  to  descend  to 
my  daughter,  M.  T.,"  was  held  to  pass  a  life  estate  only  to  the  widow, 
both  in  the  real  and  personal  estate,  subject  to  being  terminated  by  her 
marriage,  and  that  the  daughter  took  a  vested  remainder,  and  not  a  con- 
tingent one.  The  words  "  whatever  remains,"  were  held  to  apply  only 
to  the  personalty  which  might  be  consumed,  or  lost,  etc.  Green  et  al.  v. 
Hewitt  et  al.  113. 

Life  estate  with  power  of  sale. 

3.  As  to  the  extent  of  the  power.  A  testator  provided  in  his  will  as  fol- 
lows :  "  I  will  that  my  wife  have  the  entire  control  of  my  personal  and  real 
estate,  of  whatsoever  kind  or  nature,  or  wheresoever  situated,  after  the 
payment  of  my  debts,  so  long  as  she  shall  live,  for  her  support  and 
maintenance,  in  such  a  manner  as  her  situation  in  life  requires."  The 
remainder,  after  the  termination  of  the  life  estate  of  the  testator's  wife 
in  certain  real  estate  described,  was  given  to  Roberts,  a  son-in-law  of 
the  testator's  wife,  the  clause  so  disposing  of  such  remainder  concluding 
thus:  "in  consideration  that  he  take  good  care  of  my  wife  and  treat  her 
kindly,  should  she  call  on  him  to  do  so,  and  should  she  choose  to  live 
with  him  and  her  daughter, — it  being  understood  that  he  and  his  wife 
treat  my  wife  as  becomes  a  son  and  daughter."  The  succeeding  clause 
gave  certain  described  real  estate  to  Crozier,  the  nephew  of  the  testator, 
and  then  follows  this  provision:  "All  the  rest  of  my  estate,  real  and 
personal,  after  the  termination  of  the  life  estate  of  my  wife,  I  give  to  my 
heirs  at  law."  *  *  A  further  clause  provided:  "I  hereby  give  to 
my  wife  full  power  to  sell  all  my  personal  estate  and  all  my  real  estate, 
except  the  lands  willed  to  Crozier  and  Roberts,  aforesaid,  should  it  be 
necessary  for  her  so  to  do  for  her  maintenance  and  support, — it  being 
understood  that  she  is  not  to  waste  any  property;  but  I  want  to  give  her 
full  power  so  as  to  support  herself  well.  And  should  she  choose  to  help 
her  other  daughter  if  she  should  become  a  widow,  or  help  her  said 
daughter  or  her  children,  she  has  full  power  to  do  so  before  the  heirs 
aforesaid  take  their  remainders — thereby  giving  my  wife  full  power  to 
sell  any  of  the  property  aforesaid  and  give  good  title  to  the  same,  either 
at  public  or  private  sale,  using  her  own  judgment  as  to  which  shall 
bring  the  greatest  amount  of  money."  The  testator  had  neither  children 
nor  descendants  of  children.  After  his  death  his  widow  sold  and  eon- 
veyed  all  the  real  estate.  Upon  bill  filed  by  the  heirs  at  law  of  the  tes- 
tator to  vacate  such  sale  for  the  want  of  power  to  make  it,  it  was  held, 
the  exercise  of  the  power  of  sale  and  conveyance  was  entirely  within  the 
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discretion  of  the  widow  of  the  testator,  and,  in  the  absence  of  fraud  or 
collusion,  was  not  subject  to  review  or  control  by  a  court  of  equity, 
Crozier  et  al.  v.  Iloyt  et  al.  23. 

4.  Nor  was  the  power  to  sell  and  convey  to  be  limited  in  its  exercise 
by  the  necessity  for  the  maintenance  and  support  of  the  testator's  widow, — 
but  the  power  was  given  for  all  the  purposes  mentioned — to  "help  her 
other  daughter  if  she  should  become  a  widow,  or  help  her  said  daughter 
or  her  children,"  if  she  should  choose  to  do  so,  as  well  as  to  provide  for 
her  own  maintenance  and  support.  The  power  to  help  her  daughter  was 
not  to  be  considered  as  restricted  to  the  proceeds  of  the  life  estate  of  the 
widow,  but  extended  to  the  whole  estate,  or  to  such  part  of  it  as  she 
might  choose  to  devote  to  such  purpose,  excluding  only  the  real  estate 
specifically  devised.     Ibid.  23. 

5.  There  were  two  daughters  of  the  testator's  widow,  and  by  the  words 
"other  daughter,"  used  in  the  will,  it  is  held,  the  testator  meant  the 
daughter  other  than  the  one  married  to  Roberts,  who  had  been  previously 
mentioned, — and  by  "said  daughter"  he  meant  Mrs.  Roberts.  But  even 
a  different  construction,  holding  the  "said  daughter"  to  mean  "other 
daughter,"  would  not  militate  against  the  discretionary  power  to  sell 
and  convey  for  the  purposes  mentioned,  but  would  add  to  the  contin- 
gencies in  which  that  power  might  be  exercised.     Ibid.  23. 

6.  Application  of  proceeds  of  sale — duty  of  purchaser.  The  doctrine 
applicable  to  cases  where  it  is  held  the  purchaser  is  bound  to  see  to  the 
application  of  the  purchase  money,  is  not  relevant  to  the  case  of  a  sale 
such  as  was  authorized  by  the  will  mentioned.  The  question  in  such 
case  is  purely  one  of  power.  The  wife  having  the  power  to  sell  and  con- 
vey to  help  her  daughters,  they,  and  not  the  heirs  at  law,  were  interested 
in  the  application  of  the  purchase  money.     Ibid.  23. 

Devise  subject  to  burden. 

7.  Whether  devise  subject  to  expenses  of  building  houses  on  other  lots. 
Where  a  testator  devised  to  his  nephew,  subject  to  the  testator's  debts, 
his  wife's  annuity  for  life,  and  the  building  of  certain  houses  on  his 
vacant  lots,  the  rents  of  certain  property,  until  he  should  become  thirty 
years  of  age,  when  he  should  have  such  property  in  fee  simple,  subject 
thereafter  only  to  its  pro  rata  payment  of  any  debts  against  the  testator's 
estate  created  either  by  him,  or  his  executors  by  his  directions,  and  his 
wife's  annuity  during  her  life,  and  in  a  subsequent  part  of  the  will 
stated,  "I  mean,  *  *  *  where  I  have  said  the  fee  simple  of  all  the 
property  herein  named,  I  mean  that  the  fee  simple  title, — the  perfect  and 
complete  title,"  and  then  gave  directions  for  building  some  five  or  six 
houses  on  his  vacant  lots  in  a  certain  order,  as  fast  as  sufficient  sums 
might  be  realized  from  the  rents  and  profits  of  his  property,  all  of  which 
were  to  be  built  at  the  common  expense  of  all  his  property,   and  it 
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appeared  that  the  testator  had  erected  a  portion  of  the  buildings  before 
his  death,  and  a  reasonable  time  had  elapsed  to  have  erected  the  others 
before  the  nephew  arrived  at  the  required  age,  and  that  the  widow 
was  then  dead,  it  was  held,  that  the  nephew  took  the  property,  on  arriv- 
ing at  the  age  of  thirty  years,  subject,  only  to  the  debts  of  the  testator, 
and  those  created  by  the  executors,  existing  at  that  time,  and  that  the 
property  was  not,  liable  for  debts  contracted  by  the  executors  after  that 
time  in  the  erection  of  houses.      Caruthers  v.  McNeill  el  al.  256. 

Devise  on  condition  precedent. 

8.  Condition  must  be  performed.  Where  a  father  devised  a  tract  of  land 
to  his  son  upon  condition  that  he  should  pay  certain  legacies  named,  to 
his  daughters,  within  one  year  after  the  testator's  death,  and  also  pay 
all  notes,  etc.,  for  which  the  testator  was  bound  as  his  surety,  and  settle 
the  estate  without  any  charge  to  the  same,  it  was  held,  that  the  condi- 
tions upon  which  the  devise  was  made  were  conditions  precedent,  and 
that  if  either  of  them  had  not  been  performed  within  the  time  limited, 
the  devise  to  the  son  never  took  effect.     Nevius  v.  Gourley  et  al.  365. 

Subsequent  occurrences. 

9.  As  rendering  portions  of  a  will  inoperative.  Where  a  testator,  in  the 
mercantile  business  with  two  of  his  sons,  by  his  will  directed  that  his 
two  sons  should  continue  the  business  until  his  youngest  child  should 
attain  his  majority,  unless  it  should  prove  unprofitable,  in  which  event 
the  goods  should  be  sold  and  the  proceeds  loaned,  etc.,  and  also  that  the 
widow  should  be  paid  annually  a  certain  sum  of  money,  and  the  testator 
sold  out  his  interest  in  the  business  to  his  two  sons  before  his  death,  and 
the  widow  renounced  the  provisions  of  the  will,  it  was  held,  that  these 
subsequent  facts  rendered  such  provisions  of  the  will  inoperative. 
Capps  et  al.  v.  Hickman,  Guardian,  429. 

Testamentary  guardian. 

10.  When  executors  are  made  trustees  for  minor  children,  not  bound  to  pay 
over  to  statutory  guardian.  A  testator,  by  his  will,  appointed  two  of  his 
sons  executors,  and  directed  and  empowered  them  to  sell  all  real  and 
personal  property  belonging  to  the  estate,  except  the  homestead  and 
household  goods  devised  to  his  widow  for  life,  and  use  the  proceeds  for 
the  payment  of  legacies  and  for  the  support  and  education  of  the  minor 
children,  and  also  provided  that  the  executors  should  hold  the  estate  in 
trust,  except  as  otherwise  provided,  until  the  youngest  child  should  be- 
come of  age,  and  further  declared  :  "  I  will  that  my  executors  pay  out 
of  my  estate  annually  a  sum  which,  together  with  that  provided  in  sec- 
tion third  hereof,  is  sufficient  to  clothe,  educate  and  support  my  minor 
children  until  they  become  of  lawful  age:"  Held,  that  the  executors 
were  made  trustees  of  the  estate,  and,  in  effect,  testamentary  guardians 
of  the  minors,  with  the  duty  to  clothe,  educate  and  support  them,  and 
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that  while   faithfully  discharging  such  duty,  the  court  had  no  rightful 
power  or  authority  to  require  the  executors   to  pay  over  any  moneys  to 
the    statutory  guardian  of  such  minors  for  their  support  and  education. 
Capps  et  al.  v.  Hickman,  Guardian,  429. 
Power  of  executor  to  mortgage  lands. 

11.  Where  a  testator  clothed  his  executor  with  discretionary  power  to 
sell  such  unproductive  property  as,  in  his  judgment,  would  be  to  the 
interest  of  the  estate,  or  convert  the  same  into  productive  property  by 
making  improvements  thereon,  when,  in  his  judgment  and  discretion,  jus- 
tified by  the  condition  of  the  estate,  and  throughout  the  will  his  intention 
appeared  to  be  that  his  executor  should  keep  his  estate  intact  so  far  as 
he  was  able,  and  generally  to  manage  it  in  such  way  as  to  make  it  as 
productive  as  possible,  it  was  held,  that  the  executor  had  the  power  to 
borrow  money  to  improve  unproductive  real  estate,  and  to  give  a  mort- 
gage on  the  property  to  secure  the  loan.     Starr  et  al.  v.  Moulton  et  al.  525. 

12.  Where  an  executor  is  empowered  generally,  by  will,  to  improve 
unproductive  real  estate,  and  such  power  is  practically  without  limit, 
being  an  authority  to  make  improvements  to  any  extent  which,  in  his 
judgment  and  discretion,  the  condition  of  the  estate  should  warrant,  it 
will  be  presumed  the  testator  intended  to  give  his  executor  such  power 
over  the  estate  as  would  enable  him  to  raise  whatever  means  would  rea- 
sonably be  required  in  making  the  contemplated  improvements,  and  this 
includes  the  power  to  mortgage.     Ibid.  525. 

WITNESSES. 
Credibility. 

1.  Of  an  instruction  on  that  subject.  On  a  criminal  trial,  in  which  it 
was  claimed  that  a  witness  for  the  people  was  impeached,  the  court  in- 
structed the  jury  that  everything  said  by  the  witnesses  on  both  sides,  if 
not  excluded  by  the  court,  was  before  them,  and  should  be  considered  in 
making  up  their  verdict,  but,  in  a  subsequent  instruction,  the  jury  were 
told,  that  although  the  witness  had  been  attacked  for  truth  and  veracity, 
before  they  could  wholly  disregard  his  evidence  they  should  inquire 
whether  he  had  sustained  himself  by  witnesses  testifying  their  willing- 
ness to  believe  him  under  oath,  and  whether  or  not  be  had  been  corrobo- 
rated in  his  testimony  by  other  evidence,  or  by  the  circumstances  of  the 
case,  and  then  as  to  such  points  wherein  he  was  corroborated,  if  he  was 
so  corroborated,  they  should  not  disregard  his  evidence,  but  give  such 
weight  to  it  as  they  might  think  it  deserved,  for  the  jury  were  the  judges 
of  the  credibility  of  all  the  witnesses:  Held,  that  taking  the  two  instruc- 
tions together,  the  defendant  had  no  just  cause  of  complaint.  JBeltr. 
The  People,  461. 

WRITS  OF  ERROR.     See  APPEALS  AND  WRITS  OF  ERROR,  1  to  4. 
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